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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1966 


HAMILTON CoUNTY TELEPHONE COMPANY, A CORPORATION, 
APPELLANT, V. NORTHWESTERN BELL TELEPHONE CoMPANY, 
A CORPORATION, ET AL., APPELLEES, NEBRASKA EDUCATIONAL 
TELEVISION COMMISSION, INTERVENER-APPELLEE. 
140 N. W. 2d 834 
Filed March 18, 1966. No. 36098. 


Public Service Commissions: Telecommunications. Interconnecting 
facilities which carry television signals between studios and 
transmitters are used in interstate communication and are not 
subject to the jurisdiction of the Nebraska State Railway 
Commission. 

Appeal from the Nebraska State Railway Commission. 

Affirmed. 


Hal B. Hasselbalch and Wallace M. Rudolph, for ap- 
pellant. 


William I. Aitken, Bert L. Overcash, John A. Anderson, 
H. A. Poley, and Edward Sklenicka, for appellees. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for intervener-appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Koxger, District Judge. 


BOSLAUGH, J. 
This is an appeal from an order of the Nebraska State 
Railway Commission dismissing a formal complaint filed 


(1) 
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by the Hamilton County Telephone Company against 
the Northwestern Bell Telephone Company and The 
Lincoln Telephone and Telegraph Company as defend- 
ants. 

The complaint alleged that the defendants had en- 
tered into a contract to furnish interconnecting channels 
and associated equipment to the Nebraska Educational 
Television Commission; that the defendants had not ap- 
plied for or obtained a certificate of convenience and 
necessity from the railway commission; that the con- 
tract called for a consolidation of telephone properties; 
and that the contract would combine the capital and 
facilities of the defendants and that some services would 
be furnished at below cost, all in violation of sections 
59-801 and 59-805, R. R. S. 1943. 

The defendants’ answer alleged in detail the history 
of the Nebraska Educational Television Commission, its 
invitation to bidders to furnish interconnecting channels 
for its system, and the contract which had been entered 
into by the defendants and the Nebraska Educational 
Television Commission. The answer denied the allega- 
tions of the complaint and specifically alleged that the 
railway commission had no jurisdiction over the mat- 
ters alleged in the complaint. The defendants also filed 
a motion for summary judgment. 

The Nebraska Educational Television Commission in- 
tervened in the proceeding and alleged that the com- 
plaint should be dismissed for lack of jurisdiction. 

The defendants’ motion for summary judgment was 
overruled. Motions for rehearing and motions to dis- 
miss were then filed. These motions were sustained, 
the previous order set aside, and the complaint dis- 
missed. The complainant filed a motion for rehearing 
which was overruled, and it has appealed. 

The railway commission found that the interconnecting 
channels to be furnished by the defendants to the Ne- 
braska Educational Television Commission were to be 
used exclusively in interstate, commerce and were under 
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the exclusive jurisdiction of the Federal Communications 
Commission; that the railway commission had no juris- 
diction over their construction, location, and mainte- 
nance; and that the defendants were not required to ob- 
tain a certificate of convenience and necessity from the 
railway commission. This is the primary and controlling 
issue in the case. 

The record shows that the programs of the educa- 
tional television system will originate in studios located 
in Lincoln and Omaha, Nebraska. The programs will 
be broadcast from transmitters constructed at seven 
locations throughout the state. The connecting facilities 
between the studios and the transmitters are to be fur- 
nished to the educational television commission by com- 
mon carriers upon a leased basis. The contract which 
the defendants have entered into with the educational 
television commission is a contract to furnish connect- 
ing facilities between the studios and the transmitters. 

The complainant contends that the service which the 
defendants have contracted to furnish is essentially a 
telephone service; that it is intrastate because all of the 
facilities will be located within this state; and that the 
railway commission has the same jurisdiction over the 
facilities that it has over any other telephone service. 

The defendants and the intervener contend that broad- 
casting is interstate commerce and under the exclusive 
jurisdiction of the Federal Communications Commission; 
that the interconnecting facilities which the defendants 
have contracted to furnish are an integral part of broad- 
casting; and that the railway commission has no juris- 
diction over the facilities. 

The cases which have considered this question sustain 
the contention of the defendants and the intervener. 
In re Capital City Telephone Co., 3 F. C. C. 189, involved 
the jurisdiction of the Federal Communications Commis- 
sion over a telephone company furnishing wire service 
to a radio station for broadcasting purposes. The com- 
mission said: “The principle is now well established. 
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that radio communication, including broadcasting, is 
essentially interstate communication. As the Supreme 
Court said in Federal Radio Commission v. Nelson Bros. 
Bond & Mortgage Co., 289 U. S. 266, 77 L. ed. 1166: ‘No 
state lines divide the radio waves, and national regula- 
tion is not only appropriate but essential to the efficient 
use of radio facilities. * * * Congress was cognizant of 
the fact that wires were used in connection with broad- 
casting. The intention of Congress to clothe the Federal 
Communications Commission with jurisdiction over 
charges and services for wires used in radio communica- 
tion is evidenced by Section 202 (b), which reads: 
Charges or services, whenever referred to in this Act, 
include charges for or services in connection with the 
use of wires in chain broadcasting or incidental to radio 
communication of any kind. 

“The fact that the wires used to carry the program 
from the microphone to the transmitter may be con- 
fined to a single state does not mean that the wires are 
not used in interstate communication. The contract 
or leasing agreement may be for a wire service which 
begins and ends within a single state. The complete 
transmission, however, is an interstate communication 
and therefore subject to legislation by Congress under 
the Commerce Clause. * * * The interstate communica- 
tion of a broadcasting company begins at the microphone, 
passes over the wires to the transmitter, and then 
through the ether, constituting a continuous interstate 
communication which, because of its very nature, must 
be subject to federal regulations. 

“Viewing the Communications Act as a whole, it is 
logical to conclude that Congress intended that a con- 
necting carrier could furnish wires and wire service to 
broadcast companies without changing its status as a 
connecting carrier, since the specific section with refer- 
ence to the furnishing and use of wires in connection 
with radio communication is contained in the sections 
made applicable to such connecting carriers. 
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“This Commission has exclusive regulatory jurisdic- 
tion over wires and wire service furnished by a tele- 
phone carrier to a radio broadcasting station, even 
though such wires do not cross state or national 
boundaries.” 

Ward v. Northern Ohio Telephone Co., 300 F. 2d 816, 
was a suit for damages by the operator of a radio station 
against a telephone company which refused to furnish 
wire service to carry radio broadcasts from the source 
of the program to the transmitter for broadcast. In hold- 
ing that the action was within the jurisdiction of the 
United States District Court, the Court of Appeals said: 
“Where lines, therefore, are furnished for broadcast pur- 
poses to a radio station by a telephone company, the 
telephone company is engaged in interstate communica- 
tion, and is in interstate commerce, subject to federal 
law, even where all the property of the company is lo- 
cated within a single state. ‘No state lines divide the 
radio waves, and national regulation is not only appro- 
priate but essential to the efficient use of radio facilities.’ 
Federal Radio Commission v. Nelson Brothers Bond and 
Mortgage Company, 289 U. S. 266, 53 S. Ct. 627, 77 L. 
Ed. 1166. Radio communication is interstate communica- 
tion; and although all its facilities are located in one state, 
and although it is a connecting carrier, a telephone com- 
pany, required to furnish lines to a radio station, on rea- 
sonable request, is considered a common carrier engaged 
in interstate communication. Such a common carrier, 
engaged in such interstate communication, is subject to 
the Federal Communications Act, including the sections 
providing for remedial action to be brought in the dis- 
trict court because of a violation of the Act. The con- 
clusion therefore follows that, under these statutes, ap- 
pellee telephone company, insofar as the furnishing, or 
obligation to furnish, wires for broadcast purposes, is 
engaged in interstate commerce; and that it is under a 
duty to furnish such communication service by the use 


6 NEBRASKA REPORTS [ VoL. 180 
Hamilton County Tel. Co. v. Northwestern Bell Tel. Co. 


of wires to appellant either in chain broadcasting, or in- 
cidental to radio communication of any kind.” 

The principles announced in these cases were re- 
affirmed in a recent decision of the Federal Communica- 
tions Commission. In re Application of Pacific Tela- 
tronics, Inc., 37 F. C. C. 1163. That case involved an 
application to construct and operate common carrier 
microwave facilities in California which were to be used 
to carry commercial and educational television signals. 
The application was opposed by the Pacific Telephone 
& Telegraph Company which alleged that the service 
was intrastate in nature, and that the applicant had not 
obtained a certificate of convenience and necessity from 
the California Public Utilities Commission. In regard to 
this contention the commission said: ‘“PT&T’s conten- 
tion that Pacific requires prior approval from the State 
of California might be significant if the service Pacific 
proposes is intrastate in nature. On the other hand, if 
the proposed service is intrastate (interstate) in nature, 
then no prior State authorization is required, since the 
FCC has exclusive jurisdiction over interstate common 
carrier communication services unless specifically ex- 
empted by the Communications Act of 1934, as amended. 
* * * Pacific’s facilities are used to carry television sig- 
nals which are interstate in nature. It is our conclusion 
that the type of common carrier service which Pacific 
proposes to provide is an extention of, and incidental to, 
the broadcasting of television signals, and, therefore, is 
incidental to radio communication as defined in the 
Communications Act. Accordingly, its services are in- 
terstate communication services subject to our jurisdic- 
tion under title II of the act. * * * Neither the act nor the 
rules require certification by a State public utilities 
commission as a prerequisite to operation as an inter- 
state microwave communications common carrier. Ac- 
cordingly, we conclude that additional legal authority 
from the California State Public Utilities Commission is 
unnecessary and that PT&T’s position is without merit.” 
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See, also, California Interstate Telephone Co. v. Federal 
Communications Commission, 328 F. 2d 556. 

The interconnecting facilities which the defendants 
have contracted to furnish to the Nebraska Educational 
Television Commission will be used in interstate com- 
munication and are not subject to the jurisdiction of the 
Nebraska State Railway Commission. The order of the 
railway commission dismissing the complaint is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MELVIN WILLIAM 
HoMAN, APPELLANT. 
141 N. W. 2d 30 
Filed March 18, 1966. No. 36157. 


1. Constitutional Law. Under the facts shown, the defendant’s 
constitutional rights were not violated within the rules an- 
nounced in Escobedo v. Illinois, 378 U. S. 478, 84 S. Ct. 1758, 
12 L. Ed. 2d 977. 

2. Criminal Law: Evidence. In order to predicate error on the 
reception of inadmissible evidence, there must have been objec- 
tion made contemporaneously with the offer thereof. 


Appeal from the district court for Douglas County: 
JouNn E. Murpny, Judge. Affirmed. 


James E. Abboud, Jr., and Henry G. Brown for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before CarTer, SPENCER, BoSLAUGH, BROWER, 
SmIrtu, and McCown, JJ., and Koxser, District Judge. 


McCowy, J. 

The defendant was convicted of the crime of shooting 
with intent to kill, wound, or maim. His wife was the 
alleged target. 

' The evidence shows that the defendant returned home 
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intoxicated at approximately 6 p.m., April 5, 1965. He 
had some conversation with his wife. Some of his chil- 
dren were present in the house. The defendant and his 
wife went from the kitchen into the dining room. His 
wife was “scared.” She saw him take a gun from a 
buffet drawer and took the children and ran from the 
dining room, through the living room, and out the front 
door. She heard the gun go off behind her. The bullet 
entered the wall above the archway between the dining 
room and the living room. The defendant later, on the 
front porch, fired a shot in the direction of an approach- 
ing policeman, although his arm was deflected. Two 
spent cartridges were found on the front porch and one 
in the dining room. The police took the gun from the 
defendant on the front porch. The defendant’s wife 
testified that she did not believe her husband was shoot- 
ing at her because the bullet entered the wall near the 
ceiling. The defendant testified that the gun went off 
accidentally in the dining room and again accidentally 
on the porch. 

The defendant’s arguments on appeal all center on a 
claim of violation of his constitutional rights within the 
rule of Escobedo v. Illinois, 378 U. S. 478, 84S. Ct. 1758, 
12 L. Ed. 2d 977. 

The evidence shows that the intoxicated defendant 
was taken to the police station, booked, and placed in 
jail. The next morning at approximately 8 a.m., he was 
interviewed in the interrogation room. The interview- 
ing officer testified to certain statements made by the de- 
fendant in the interview. The officer’s testimony in- 
cluded: “He states that the shooting incident occurred 
because of an argument with his wife concerning his 
heavy drinking lately. When asked why he wanted to 
kill his wife, he stated no reason, she’s just been on 
my back.” 

No objection was made to the introduction of the 
officer’s testimony. There is no evidence that the de- 
fendant ever requested counsel, although he does testi- 
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fy that he asked to use a telephone, and was refused. 
The defendant himself did not testify that he was not 
told that he had a right to counsel nor that he was not 
told that he did not need to say anything; and he did 
not testify that he was not told that anything he said 
might be used against him. There is no claim that any 
threats were used or any promises made. There is no 
evidence of abuse or misconduct of any kind on the 
part of the police. There is no evidence whatever as 
to whether the defendant knew he had a right not to say 
anything, nor whether he knew that statements made 
might be used against him. There is no evidence of 
the defendant’s educational level or mental ability be- 
ing anything but normal. His physical condition was 
affected only by the fact that he had a hangover. 

The defendant’s own testimony as to the interrogation 
was: 

“Q. Now, did they ask you to answer any questions? 
A. Yes, they did. Q. What was your response to that? 
A. Well, I answered most of them. Q. Did you ask to 
use the phone? A. I did. Q. What did they say? 
A. I was refused.” - 

The only testimony as to the fact of whether the de- 
fendant was advised that he did not need to speak or 
that he had a right to counsel was that of the interrogat- 
ing officer who testified that he did not remember wheth- 
er he had advised the defendant that he did not need to 
talk to him, or that he had a right to counsel. 

In this case, it is quite clear that the defendant never 
requested counsel, and there is no affirmative testimony 
of anyone that he was not warned of his right to remain 
silent, or that he was not warned that anything he said 
might be used against him. There is simply the absence 
of specific affirmative testimony that he was warned 
or advised. Under such circumstances, the case clearly 
does not come within the ambit of the Escobedo rule. It 
is even questionable whether it comes within the unde- 
termined area of possible extension of the Escobedo rule. 
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In any event, and under these circumstances, and at 
a time almost a year after the Escobedo decision, there 
was no objection made to the introduction of the evi- 
dence involving the defendant’s statements. The issues 
of the voluntariness of the statements and the constitu- 
tional rights of the defendant under the Escobedo rule 
were not raised in the motions to dismiss made at the 
conclusion of the State’s evidence and again at the con- 
clusion of the trial. The issue of the constitutional rights 
of the defendant within the ambit of the Escobedo rule 
was raised for the first time in the motion for a new 
trial. 

Under the circumstances here, there is no reason what- 
ever to depart from the fundamental principal of crim- 
inal procedure that in order to predicate error on the 
reception of inadmissible evidence, there must have been 
cbjection made contemporaneously with the offer there- 
of. Fugate v. State, 169 Neb. 420, 99 N. W. 2d 868; State 
v. Longmore, 178 Neb. 509, 134 N. W. 2d 66. 

Under the circumstances here, no error was committed 
by the district court and the judgment is affirmed. 

AFFIRMED. 


PauL RHODES, APPELLANT, V. THE CONTINENTAL INSURANCE 
COMPANY, A CORPORATION, APPELLEE. 
PAuL RHODES, APPELLANT, V. AETNA INSURANCE COMPANY, 
A CORPORATION, APPELLEE. 
PauL RHODES, APPELLANT, Vv. NATIONAL FIRE INSURANCE 
COMPANY OF HARTFORD, A CORPORATION, APPELLEE. 
141 N. W. 2d 415 


Filed March 25, 1966. Nos. 36068, 36069, 36070. 


1. Insurance. Section 44-501, R. R. S. 1948, prescribing the 1943 
New York standard form of fire insurance policy, is definite 
notwithstanding adoption of the form by reference. 

2. Statutes. In the construction of statutes on the same subject 
a special statute ordinarily controls a general one. 
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3. Constitutional Law: Statutes. An attack upon the constitution- 
ality of a statute cannot ordinarily originate in an appeal from 
the district court. 


Appeals from the district court for Morrill County: 
Joun H. Kuns, Judge. Affirmed. 


Paul Rhodes, pro se. 
Haney, Walsh & Wall, for appellees. 


Heard before WuiTe, C. J., CARTER, SPENCER, BOSLAUGH, 
Brower, SmMitH, and McCown, JJ. 


Situ, J. 

Plaintiff brought these actions to recover on three 
fire insurance policies which provided that “No suit 
* * * shall be sustainable * * * unless commenced within 
twelve months next after inception of the loss.” In each 
case the insurer demurred to plaintiff’s petition on the 
ground of noncompliance with the clause of the contract. 
The district court sustained the demurrers and dismissed 
the petitions. Plaintiff has appealed, his assignments of 
‘error being common to the three cases. 

Plaintiff commenced these actions February 7, 1963. 
A fire loss within policy coverage had occurred February 
8, 1959. The quoted clause in defendants’ contracts is a 
part of the 1943 New York standard fire insurance form, 
the limitation period being regulated by the following 
statutory language: 

“No policy * * * of fire * * * insurance * * * shall 
be * * * issued * * * other than such as shall conform in 
all particulars as to * * * context, provisions, agreements 
and conditions with the 1943 Standard Fire Insurance 
Policy of the State of New York * * *.” § 44-501, R. R. 
S. 1943. 

Defendants’ contracts were authorized notwithstand- 
ing incorporation of the standard policy i in the statute by 
reference. The form has been enjoying wide currency. 
See, Olson Enterprises, Inc. v. Citizens Insurance Co., 
255 Iowa 141, 121 N. W. 2d 510; 3 Richards on Insurance 
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(5th ed.), § 497, p. 1587. In connection with an ante- 
cedent standard this court said: 

“The form * * * which the legislature adopted, known 
as the New York standard, is a definite and well-known 
form of contract. Its characteristics, terms and condi- 
tions * * * are familiar to all carrying on the business of 
fire insurance.” State ex rel. Martin v. Howard, 96 
Neb. 278, 147 N. W. 689. See, also, Scottish Union & 
National Ins. Co. v. Phoenix Title & Trust Co., 28 Ariz. 
22; 200° FP, 137. 

The general statute specifying a 5-year limitation of 
actions on written contracts, section 25-205, R. R. S. 
1943, yields to the reference statute. The chapter of the 
statutes in which adoption of the New York form is 
found also provides: 

“No insurance company shall issue * * * any policy 
* * * containing * * * any provision limiting the time 
within which an action may be brought to less than the 
regular period of time prescribed by the statutes of 
limitations * * *, unless otherwise prescribed by this 
chapter.” § 44-357, R. R. S. 1943. 

In the construction of statutes on the same subject a 
special statute ordinarily controls a general one. Daw- 
son County v. Whaley, 134 Neb. 509, 279 N. W. 164; Olson 
Enterprises, Inc. v. Citizens Insurance Co., supra. 

Plaintiff insists that the reference statute violates 
Article III, section 14, Constitution of Nebraska, but a 
procedural irregularity shuts out consideration by us. 
He launched his objections in this appellate proceeding, 
or so we assume from the silent records. An attack upon 
the constitutionality of a statute cannot ordinarily orig- 
inate in an appeal from the district court. Mergen- 
thaler Linotype Co. v. McNamee, 125 Neb. 71, 249 N. 
W. 92. 

The judgments were correct, and they are affirmed. 

AFFIRMED. 
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LucILe R. CoRRIGAN, APPELLANT, V. FIREMAN’S FUND 
INSURANCE COMPANY, A CORPORATION, APPELLEE. 
141 N. W. 2d 170 


Filed March 25, 1966. No. 36094. 


1. Reformation of Instruments. In an action for reformation of 
a written instrument, the burden rests upon the moving party 
of overcoming the strong presumption arising from the terms 
of the written instrument. If the proofs are doubtful and un- 
satisfactory and if there is a failure to overcome this presump- 
tion by testimony entirely plain and convincing beyond reason- 
able controversy, the writing will be held to express correctly the 
intention of the parties. 

2. Insurance. The falsity of any statement in the application for 
any sickness and accident insurance policy may not bar the 
right to recovery thereunder unless such false statement mate- 
rially affected either the acceptance of the risk or the hazard 
assumed by the insurer. § 44-710.14, R. R. S. 1943. 

If an incorrect answer is inserted in an insurance 

application by an agent of the insurer when correct informa- 

tion was given to him by the insured, the insurer cannot rely 
upon such answer in an action in equity to rescind or reform 
the policy issued on the application. 

Every agent or broker who shall solicit an applica- 

tion for insurance of any kind shall, in any controversy between 

the insured or his beneficiary and the company issuing any 
policy upon such application, be regarded as representing the 

company and not the insured. § 44-329, R. R. S. 1943. 

Where an insured can prove that he truthfully provided 

correct information to complete an insurance application, he 

may have the policy reformed in equity, and the mere fact 
that he retained the policy and did not examine it until after 

a loss occurs will not prevent reformation. 


Appeal from the district court for Douglas County: 
JAMES P. O’BRIEN, Judge. Reversed and remanded with 
directions, . 


Young, Denenberg & Mullery, for appellant. 


Gaines, Spittler, Neely, Otis & Moore and Michael T. 
Levy, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 
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SPENCER, J. 

This is an action to reform a major medical insurance 
policy and for judgment for the amount claimed to be 
due under the terms of said policy. Judgment was en- 
tered for the defendant, Fireman’s Fund Insurance Com- 
pany, a corporation, hereinafter referred to as defend- 
ant, and plaintiff, Lucile R. Corrigan, hereinafter desig- 
nated as plaintiff, perfected an appeal to this court. 

Plaintiff alleges that one Richard J. O’Brien, Jr., here- 
inafter referred to as O’Brien, sold her the policy. Plain- 
tiff discussed with O’Brien the insurance under which 
she was covered at that time, including Blue Cross and 
Blue Shield and two small policies issued by Mutual of 
Omaha. O*‘Brien advised plaintiff that she should pur- 
chase the policy in question and let the Mutual policies 
expire. Plaintiff signed an application supplied by 
O’Brien to secure the instant policy. 

One of the questions contained in said form is as fol- 
lows: “What other hospital or surgical insurance are 
you or any of your family members named above apply- 
ing for or carrying?” This was left blank by the plain- 
tiff and was subsequently completed by O’Brien by 
marking an “X” in the box adjoining the word “None.” 
Plaintiff alleges that she was informed that O’Brien con- 
strued this to be the proper answer to the question con- 
cerning other insurance, inasmuch as none of the insur- 
ance covering the plaintiff at that time was of the major 
medical type. Plaintiff did offer a copy of a letter writ- 
ten to defendant by O’Brien subject to the claim, in which 
he states as follows: “I know that Mrs. Corrigan did not 
tell me an untruth, and she maintains that I filled out 
that answer. If I did check that block—which I could 
have—I probably thought that the question pertained to 
any other major medical type of insurance.” 

Plaintiff further alleges that at the request of O’Brien 
she signed a form authorizing her family physician, 
hereinafter referred to as Doctor Hartigan, to furnish 
information relative to her medical history. The answer 
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to the question on medical history was left blank on the, 
application when it was delivered to O’Brien so he could 
have it properly completed. O’Brien submitted the 
application form to Doctor Hartigan for completion, and 
it was then returned to O’Brien. The answer supplied 
by Doctor Hartigan was as follows: ‘Been in hospital for 
treatment of gastric ulcer in 1954. Have had periodic 
physical exams since then, & in the hospital in March, 
1962, for active viral pneumonitis. Dr. J. D. Hartigan.” 

Defendant, for answer, alleges that the policy was ob- 
tained by the plaintiff through false statements and the 
concealment of material facts which materially affected 
both the acceptance of the risk and the hazard assumed 
by the defendant, and that said policy would not have 
been issued had truthful disclosure been made. Defend- 
ant also cross-petitioned, praying that said policy be 
adjudged to be void and of no force and effect, for the 
reason that plaintiff concealed other medical coverage 
and that the information supplied by Doctor Hartigan 
in the medical history was false or a concealment in that 
it did not include all of plaintiff’s ailments, diseases, and 
body impairments. 

It is the defendant’s contention that the coverage by 
Blue Cross and Blue Shield, which was supplied by the 
employer of plaintiff's husband, and two Mutual of 
Omaha policies should have been reported in plaintiff’s 
application, and a more complete medical history should 
have been supplied. The claim involved in this action 
covers a hospitalization starting October 9, 1962, for an 
inflamatory condition of the back. The complaint was 
a pain across the lumbar spine. A laminectomy was 
performed in late November 1962. It is defendant’s posi- 
tion the policy would not have been issued if full infor- 
mation had been furnished. . or : 

The evidence discloses that on an occasion in 1956 
plaintiff consulted Doctor Hartigan for a sudden pain 
in the lower back, which occurred when she. bent to 
pick up a child. The doctor diagnosed it as back strain 
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and gave her a muscle relaxant. She had discomfort 
for about a week and it went away. Thereafter she 
carried on all of her regular activities without any 
trouble. In 1957 she was hospitalized for a sinus infec- 
tion. In May 1960 she had a low back strain which 
occurred when she reached across the bed to pick up the 
telephone. She made one visit to Doctor Hartigan and 
he gave her a prescription and prescribed a corset-type 
garment which she wore for about 2 weeks. She had no 
further back trouble and was able to do heavy house- 
work, regular office work, and to engage in swimming, 
golf, and other sports. While hospitalized for viral pneu- 
monitis in March 1962, a dilatation and curettement 
procedure, which is a diagnostic test, was performed, and 
a negative report for carcinoma was obtained. Inas- 
much as the test was negative, Doctor Hartigan thought 
it was not of significance and did not list it. 

Doctor Hartigan testified that in completing the form 
he referred only to those episodes which he thought were 
of major significance. There was no connection be- 
tween the dilatation and curettement and the disability 
for which the present claim was made. It was also his 
opinion that there was no connection between the diffi- 
culty in October 1962 and the backache in 1956 or the 
back strain in 1960. His opinion was that the difficulty 
in October 1962 had its onset when the clinical symp- 
toms began to appear, which was 2 weeks before the 
hospitalization. 

The court specifically found that the plaintiff in- 
formed O’Brien of the policies with Mutual of Omaha 
and of a policy carried by her husband’s employer which 
covered the plaintiff, and that the medical history was 
furnished by Doctor Hartigan after the application was 
signed by the plaintiff. The court further determined 
that the application contained false statements materially 
affecting the acceptance of the risk; found the policy 
to be void; and denied plaintiff all benefits thereunder. 

Plaintiff testified that O’Brien visited her while she 
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was hospitalized in March 1962, and that they discussed 
the policies she had, including the coverage by Blue Cross 
and Blue Shield provided by her husband’s employer. 
O’Brien told her the Mutual policies were outdated and 
suggested major medical coverage with the defendant. 
Subsequently, O’Brien visited her at her office, ex- 
amined the Mutual of Omaha policies, and recommended 
the policy involved herein. 

It is the testimony of plaintiff's husband, who also 
purchased a policy from defendant, that a full disclosure 
was made to O’Brien; that O’Brien told him the Mutual 
of Omaha policies were obselescent and should be per- 
mitted to expire; and that the policy herein, with their 
Blue Cross and Blue Shield, should give them sufficient 
coverage. 

Plaintiff testified that O’Brien gave her the application 
form, asked her to fill out the personal information, and 
to sign a release so that the company could secure her 
medical history from her physician. They talked about 
her previous medical history, and O’Brien told her he 
knew Doctor Hartigan was her medical doctor and he 
would take the form to Doctor Hartigan and see that it 
was filled in by the doctor because he had all of her 
records. 

O’Brien, defendant’s agent, was called as a witness for 
the plaintiff. Although his testimony is evasive to the 
extreme, it does corroborate the plaintiff’s story in es- 
sential respects. O’Brien admits that he discussed hos- 
pitalization insurance with the plaintiff while she was 
hospitalized in March 1962, and that he subsequently 
called on the plaintiff at her place of work. The applica- 
tion was signed on April 17, 1962. O’Brien testified 
that he does remember that they discussed present in- 
surance coverage because she was just out of the hos- 
pital and she was collecting on some policies then in ex- 
istence. He does remember that plaintiff’s husband had 
a group policy and he thinks something was mentioned 
about the Mutual policies. He does not remember 
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whether the group policy was referred to specifically as 
Blue Cross and Blue Shield. He also testified that he 
knew they were going to have to get the information on 
her medical history from her doctor, so he had her sign 
an authorization to permit the company to obtain that 
information. He testified that it was his recollection that 
the question of other insurance was left blank, “* * * 
that there was no mark in that block.” He does not 
know who put the “X” in the box, but he does know 
that it was blank when it was received in his office. 

Relative to the question on medical history, O’Brien’s 
testimony is as follows: “Q. In what connection? Tell 
the Judge the gist of the conversation as best you can 
recall. A. Well, as I mentioned, we were discussing 
hospitalization insurance because she just come out of 
the hospital. I had a brochure in my possession from 
Fireman’s Fund which said it was catastrophe hospital- 
ization insurance. I said, ‘Lucile, here is something that 
might be helpful to you and you might have some bene- 
fit or use for it.’ We started to look it over and we came 
to the question ‘Medical History.’ She said, ‘I give up, 
I know nothing about this.’ We discussed at that time 
maybe she should find some medical man to help her 
fill that out. I know at that time Dr. Hartigan’s name 
was mentioned, being the family doctor for the Corri- 
gans since they had been in Omaha.” 

On this point, plaintiff testified as follows: “Q. What 
did he say about filling in Items 3 and 4? A. He said, 
leave it blank and he would have Dr. Hartigan fill it in. 
* * *@Q. Now were you asked to sign anything else in 
connection with the securing of this information from 
Dr. Hartigan? A. He asked me to sign the Release to 
the Doctor which would release all my medical records to 
the Fireman’s Fund people. Q. I will ask you to ex- 
amine this Exhibit No. 11 and tell me if it contains the 
release of medical information that you signed? A. 
The Doctor’s authorization here on the bottom, I signed 
this.” It is plaintiff’s testimony that she then gave the 
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application to O’Brien. O’Brien thought the applica- 
tion was mailed to his office but could not remember 
by whom. We are convinced that the logical inference 
from the evidence is that O’Brien left with or sent the 
form to Doctor Hartigan to be completed, and that the 
form was then returned directly to O’Brien. 

Defendant cites Beideck v. National Fire Ins. Co., 139 
Neb. 171, 296 N. W. 873, to sustain its contention that 
the burden of proof for reformation rests on the plain- 
tiff. In that case, we said: ‘In an action for reforma- 
tion of a written instrument, the burden rests upon the 
moving party of overcoming the strong presumption 
arising from the terms of the written instrument. If the 
proofs are doubtful and unsatisfactory and if there is a 
failure to overcome this presumption by testimony en- 
tirely plain and convincing beyond reasonable contro- 
versy, the writing will be held to express correctly the 
intention of the parties.” There is no question this is 
the rule in Nebraska. 

The difficulty with defendant’s position, however, is 
its premise that somehow plaintiff failed to meet this 
burden. As we read the record, there is no important 
point on which the plaintiff’s evidence is actually dis- 
puted. The proof herein is not doubtful but is conclu- 
sive that defendant’s agent O’Brien was fully informed 
and the plaintiff did not know that the information given 
to him had not been communicated to his principal. On. 
this record there is not one scintilla of evidence that 
the plaintiff in any way misrepresented the insurance 
she held, or her medical condition. 

Defendant takes comfort from section 44- 710. 14, R.. 
R. S. 1943, which provides: “The falsity of any state- 
ment in the application for any policy covered by this 
act may not bar the right to recovery thereunder unless 
such false statement materially affected either the ac- 
ceptance of the risk or the hazard assumed by ‘the 
insurer.’ ’ 

Defendant urges that in this instance its ‘only ‘burden’ 
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is to show the falsity of statements in the application, 
and that except for such false statements, the policy 
would not have been issued. Defendant’s hurdle is the 
fact that the plaintiff made no false statements. The 
plaintiff acted in complete honesty and in good faith. 
We have no quarrel with the many cases cited by the 
defendant on false statements and misrepresentation. 
The difficulty is that they are not applicable to the fact 
situation herein. 

Defendant, to sustain its contentions, quotes at length 
from our opinion in Gillan v. Equitable Life Assurance 
Society, 143 Neb. 647, 10 N. W. 2d 693, 148 A. L. R. 496. 
In addition to not being applicable on the facts in this 
case, the following from Mutual Benefit Health & Acci- 
dent Assn. v. Milder, 152 Neb. 519, 41 N. W. 2d 780, is 
a complete answer to defendant’s reliance on it: “The 
discussion of that subject (contradicting by oral evi- 
dence parts of an application for insurance) and the 
rule adopted in that case are limited to actions at law 
for a recovery on the policy and are not pertinent to this 
or any case in equity to reform, cancel, or rescind an 
insurance contract.” 

Plaintiff gave full information to defendant’s agent 
about other insurance she carried, and for the purpose 
of this action this constitutes a full disclosure to the 
defendant. Defendant’s agent concedes that the appli- 
cation was delivered to him with the question pertain- 
ing to the other insurance left blank, and that it was 
completed incorrectly after it was received in his office. 
His explanation as to the failure to list plaintiff’s other 
policies is that he thought the question pertained only 
to other major medical insurance. If an incorrect answer 
is inserted in an insurance application by an agent of 
the insurer when correct information was given to him 
by the insured, the insurer cannot rely upon such an- 
swer in an action in equity to rescind or reform the 
policy issued on the application. Mutual Benefit Health 
& Accident Assn. v. Milder, 152 Neb. 519, 41 N. W. 2d 
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780. See, also, 4 Couch on Insurance (2d ed.), § 26:276, 
p. 180. 

It is true Doctor Hartigan did not list plaintiff’s com- 
plete medical history. He listed those episodes he 
deemed to be of major significance. It is defendant’s 
contention that the plaintiff appointed Doctor Hartigan 
as her agent for the purpose of giving response to the 
medical questions, and that she is bound by his state- 
ments. But here again, as we construe the evidence, 
it was defendant’s agent who undertook the responsi- 
bility of securing the medical history from Doctor Harti- 
gan. By so doing he assumed the responsibility for the 
adequacy of that report, and this can in no way consti- 
tute a misrepresentation or concealment on the part of 
the plaintiff. 

It should be noted that the information was obtained 
by O’Brien after the application had been signed by the 
plaintiff and had been delivered to him. What plain- 
tiff did was to authorize O’Brien, defendant’s agent, to 
obtain complete information from Doctor Hartigan. In 
this respect, we call attention to section 44-329, R. R. S. 
1943, which provides: ‘Every agent or broker who shall 
solicit an application for insurance of any kind shall, in 
any controversy between the insured or his beneficiary 
and the company issuing any policy upon such applica- 
tion, be regarded as representing the company and not 
the insured.” 

Defendant urges that the plaintiff had ample oppor- 
tunity to correct the falsity of the statements, particu- 
larly the medical history furnished by Doctor Hartigan 
upon receiving the policy which contained a copy of 
the application upon which the policy was issued. Plain- 
tiff’s evidence is that she did not read the policy but 
upon its receipt placed it with her other papers. 

The following from Mutual Benefit Health & Accident 
Assn. v. Milder, 152 Neb. 519, 41 N. W. 2d 780, is a suffi- 
cient answer to defendant’s contention: “The appellant 
argues that the retention of the policy with a copy of 
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the application attached thereto by appellee was a rati- 
fication and adoption of all statements appearing in the 
application; that appellee is estopped from asking or 
having reformation of the application; and that the in- 
sured was bound as a matter of law to know the con- 
tents of the application. When the insured states the 
facts correctly to the agent of the company, he is not 
bound to exercise vigilance thereafter to determine 
whether or not the agent exercised care, good faith, or 
truthfulness in his transactions on behalf of the company. 
The company is estopped from seeking to avoid its con- 
tract because of a mistake or fraud committed by its 
agent, if the insured acted in good faith, although he 
may have been negligent. The case of Robinson v. Union 
Automobile Ins. Co., 112 Neb. 32, 198 N. W. 166, is perti- 
nent to this contention. Therein it is said: ‘It is next 
contended that, where a party accepts a contract of in- 
surance and makes no effort to examine or read the policy 
until a loss occurs, he is bound by the terms of the policy 
as written. Several authorities are cited as sustaining 
this principle, * * *. The cases cited, however, in the 
main are actions on contracts as written and where one or 
the other of the parties seek to avoid the legal effect of 
some clause in the contract of which he had no personal 
knowledge. They are not actions for reformation of the 
contract. In such an action, where one party seeks the 
aid of a court of equity to require the contract to con- 
form to the actual intent and agreement of the parties, 
a different rule is applicable. It is a general principle, 
sustained by abundant authority, that if, by inadvertence, 
accident, or mutual mistake, the terms of the contract 
are not fully set forth in the policy, it may be reformed 
so as to express the real agreement.’ See, also, Mogil 
v. Maryland Casualty Co., 147 Neb. 1087, 26 N. W. 2d 
126.” 

We hold that where an insured can prove that he 
truthfully provided correct information to complete an 
insurance application, he may have the policy reformed 
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in equity, and the mere fact that he retained the policy 
and did not examine it until after a loss occurs will not 
‘prevent reformation. Plaintiff herein was entitled to 
reformation and to judgment in accordance with the 
terms of her contract. 


The judgment herein is reversed and set aside, and 
the cause is remanded to the district court with directions 
to enter judgment for the plaintiff in accordance with 
this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Betty L. LORENZEN, REGULAR ADMINISTRATRIX OF THE 
ESTATE OF JOHN C. LORENZEN, DECEASED, APPELLEE, V. 
CONTINENTAL BAKING COMPANY, A CORPORATION, APPEL- 
LANT, IMPLEADED WITH PETER PAN BAKERS, INC., A 
CORPORATION, APPELLEE, 
141 N. W. 2d 163 


Filed March 25, 1966. No. 36129. 


1. Negligence: Trial... Where different minds may reasonably draw 
different conclusions or inferences from the evidence on issues 
of negligence, the determination of such issues is for the jury. 

Negligence is a question of fact and may be 
proved by circumstantial evidence. Where the facts and cir- 
cumstances proved, together with the inferences that may be 
legitimately drawn therefrom, indicate with reasonable certainty 
the commission of the negligent act charged, the issue is for 
the jury. 

Torts: Death. The law of the place of wrong governs the 
amount of recovery for wrongful death, as well as the right to 
recover. Any limitation upon the amount imposed by the law 
of the place of wrong will be applicable to determine the maxi- 

mum amount recoverable elsewhere. 

4. Death. The wrongful death statute of Iowa is a survival stat- 
ute and not an ordinary Lord Campbell’s Act statute by which 
damages may be awarded to beneficiaries for the loss they 
sustained. 

7 --- Under the Iowa survival statute the recovery is for 
such damages as deceased himself might have recovered had 


es 
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he survived the injury and brought the action, enlarged to 
include the wrongful death. 

6. Death: Damages. The measure of damages under the Iowa 
survival statute is the present worth or value of that which the 
deceased would reasonably be expected to save and accumulate 
as a result of his efforts if he had lived out the usual time of 
his life expectancy. 

Under the Iowa survival statute in a wrongful 

death case the loss of the ability of the deceased to earn and 

accumulate money or property is an important element in 
the measure of damages. 

The measure of damage under the Iowa 

survival statute for wrongful death is the amount of money 

and property which the deceased would reasonably save and 
accumulate in his lifetime but for his wrongful death, reduced 
to its present worth. 


The damages in such a case are ordinarily for 
the jury to determine, even though they are speculative in 
nature, but the amount of damages found by the jury must be 
within the maximum amount shown by the evidence. 

10. Trial: Appeal and Error. Under the law of Iowa, where it 
appears that a verdict was prompted by passion and prejudice 
or other ulterior influence, or the jury disregarded the evi- 
dence or the court’s instructions, or the verdict appears uncon- 
scionable or clearly not warranted by the record, it is the duty 
of the appellate court to set aside the verdict. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed in part, and in part 
reversed and remanded. 


Stoehr, Rickerson & Caporale, for appellant. 


Eisenstatt, Lay, Higgins & Miller and Moyer & Moyer, 
for appellee Lorenzen. 


Cassem, Tierney, Adams & Henatsch, for appellee 
Peter Pan Bakers, Inc. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
and McCown, JJ., and Koxgrr, District Judge. 


CARTER, J. 
This is an action to recover for the wrongful death of 
John C. Lorenzen, plaintiff’s decedent, alleged to have 
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been caused by the negligence of the Continental Baking 
Company. The jury returned a verdict for the plain- 
tiff in the amount of $85,368, and Continental has 
appealed. 

On June 21, 1963, plaintiff’s deceased was employed 
by Peter Pan Bakers, Inc., as a truck route driver on a 
regular bread route. He left Omaha early in the morn- 
ing of that day and had traveled about 5 miles east of 
Council Bluffs, Iowa, when his truck was in a collision 
with a tractor-trailer belonging to Continental and op- 
erated by William Vincent. Both drivers were killed 
instantly. Each driver was alone in his vehicle. There 
were no eyewitnesses to the accident. The evidence as 
to the cause of the accident comes from those who ap- 
peared on the scene immediately after the accident, ex- 
pert witnesses, and the surrounding circumstances. Con- 
tinental contends that the evidence is insufficient to sup- 
port a judgment, and even if sufficient, the judgment 
is excessive. 

The accident occurred on U. S. Highway No. 6 about 
5 miles east of Council Bluffs, within the State of Iowa. 
Immediately prior to the accident the Peter Pan truck 
was traveling in a northeasterly direction. It was ap- 
proaching an elbow bend in the road, the road turning 
to the right on an elbow turn as it proceeded on its way 
from Council Bluffs to Oakland, Iowa. The Continental 
tractor-trailer, immediately prior to the accident, was ap- 
proaching the bend or curve from the opposite direction. 
The accident occurred after the Continental tractor- 
trailer had turned the curve. 

The road was paved for a width of 18 feet. The cen- 
ter of the road was marked with a broken white line. 
It was raining at the time of the accident, the pavement 
was wet, and the shoulders were soft. Visibility was 
limited to one-half to three-quarters of a mile. The road 
was level in the area of the accident, although the road 
was hilly and winding in the general area through which 
it passed. The Peter Pan truck was completely wrecked 
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and was 7 feet or more off its right-hand side of the 
road after the collision. The Continental tractor-trailer 
was 168 feet beyond the Peter Pan truck when it came 
to a stop after the accident. The 40-foot trailer was 
crosswise on the road completely blocking it. The trac- 
‘ tor and trailer were in a jackknifed position, the tractor 
being at the side of the trailer farthest from the point 
of collision. The weight of the Continental tractor-trailer 
and load at the time of the accident was 28,212 pounds. 
The Peter Pan truck and load weighed approximately 
7,350 pounds. 

There is no evidence of the speed of the Peter Pan 
truck, nor any direct evidence that it was not traveling 
on the right-hand side of the road. The presumption 
necessarily is that it was being operated in accordance 
with the rules of the road and free from negligence on 
the part of its driver. The same presumption exists as 
to the driving of the Continental tractor-trailer and its 
driver. The burden of proof is upon the plaintiff to 
prove negligence by a preponderance of the evidence. 

It is not disputed that the speed limit for the two ve- 
hicles at the place of the accident was 50 miles per hour, 
day or night. The Continental tractor was equipped 
with a tachometer which showed its speed at the time of 
the accident to have been 56 to 57 miles per hour. 

The driver of the Continental tractor-trailer was Wil- 
liam Vincent. He was 21 years of age. This met with 
the age requirements of the Interstate Commerce Com- 
mission for driving this type of vehicle. The Continental 
Baking Company, however, had a company rule that its 
over-the-road drivers of this type of vehicle should be at 
least 25 years of age. The plaintiff makes a point of the 
fact that the garage supervisor for Continental, who was 
the hiring agent for Continental, was Vincent’s father- 
in-law and that the waiver of the company rule as to 
age is evidence of negligence by the company. We think 
not. The waiver of a company rule is not in the same 
category as a violation of statutes or regulations of a 
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governmental agency. While the age of a driver is a 
circumstance that may be considered, it is not, under 
such circumstances, in itself evidence of negligence. 
Each of the parties called an expert witness who quali- 
fied as an expert in the general area of collision analy- 
sis. Prof. W. F. Weiland testified that he went to the 
scene of the accident between 12 and 1 o’clock p.m. on 
the day of the accident and examined the premises. Pic- 
tures of the vehicles were taken by the patrolman at the 
scene of the accident, and Prof. Weiland also took many 
pictures of the Continental tractor-trailer after it had 
been removed from the scene of the accident. From an 
examination of the scene of the accident, and all of the 
pictures offered in evidence, he concluded that the acci- 
dent was a head-on collision between the left front ends 
of the two vehicles and, from an analysis of the damage 
thereto, that the Peter Pan truck: was necessarily en- 
croaching on its left-hand lane at the time of the collision. 
Dr. William H. Tonn, Jr., was called by the plaintiff. 
He examined all the photographs that were offered in 
evidence. His testimony is that there was no head-on 
collision as indicated by the front ends of the two ve- 
hicles. He pointed out that the horns on the frame of 
the Peter Pan truck were in such condition as to indi- 
cate no head-on collision. The radiator core, he says, 
would have been smashed in if such collision occurred, 
and that, in fact, it was not damaged. He concluded 
that all the evidence indicates that the force applied to 
the Peter Pan truck which pushed it off the highway, 
was from the side. His final conclusion was that the 
Continental tractor-trailer was jackknifing immediately 
before the collision; that the Continental vehicle struck 
the left side of the Peter Pan truck, stopping its forward 
motion, and that the momentum of the heavier Con- 
tinental rig pushed the Peter Pan truck off the road and 
against the embankment; and that the Continental rig 
continued in a jackknifed position and came to rest as 
previously described. It is evident that the jury ac- 
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cepted the opinion evidence of Dr. Tonn and rejected 
that of Prof. Weiland. 

There is much evidence in the record on the issue as to 
whether or not the air hose controlling the brakes on 
the trailer of the Continental rig were connected and 
operating prior to the accident. Admittedly they were 
disconnected after the accident. There is evidence that 
they were hanging down immediately after the accident 
and at a later time were found wrapped around an air 
intake pipe or an exhaust pipe on the tractor. We do not 
think the evidence on this issue supports the contention 
of the plaintiff. There is also evidence in the record 
that the wheels of the trailer were free and not braked 
as they would be in case of an emergency break in the 
hose line. There is conflicting evidence to the effect 
that the wrecker could not move the trailer and that the 
emergency air tank had to be bled before the trailer 
could be moved. In fact, in one of the pictures taken 
by the highway patrolman, one of the wrecker operators 
was shown on the ground under the trailer in front of 
the rear dual tires, where the petcock, used in bleeding 
the air to release the brakes, was located. The evidence 
is in conflict as to whether or not the trailer wheels were 
free after the accident. 

Summarizing the evidence in this case the jury could 
find as follows: The Continental tractor-trailer was 
being driven by Vincent immediately before the accident 
at a speed of 56 to 57 miles per hour on a highway where 
the speed limit for the vehicle was 50 miles per hour. 
The weather conditions were adverse and the pavement 
was wet and slippery. Vincent was driving in the out- 
side lane on a rather pronounced curve. After com- 
pleting the curve he either changed the direction of his 
tractor or failed to brake his trailer in time to prevent 
a jackknifing of his rig. The jury could also find that the 
brakes of the trailer were not operating properly. The 
jury could well believe the expert evidence of Dr. Tonn 
that the jackknifing occurred before the collision and 
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was the cause of it. Such evidence, if believed, affirma- 
tively shows that it, and not any contributory negligence 
of plaintiff’s decedent, was the proximate cause of the 
accident. We conclude that the whole of the evidence 
is sufficient to sustain the inference drawn by the jury 
that the negligence of Vincent was the proximate cause 
of the death of John C. Lorenzen. We find no error in 
the action of the trial court in submitting the case to the 
jury. 

Continental assigns as error the giving of instruction 
No. 2 in that it submitted issues not sustained by evi- 
dence. The instruction submitted the issues, among 
others, as to whether or not the driver of the Continental 
tractor-trailer had reasonable control of the rig immedi- 
ately previous to the collision and whether or not he was 
keeping a proper lookout. Under all the facts and cir- 
cumstances of this case, even though there is no direct 
evidence on the issues, the question of proper control 
and lookout was for the jury. Ifthe Peter Pan truck was 
being operated on its right-hand side of the road, the 
accident was necessarily caused by a failure to control 
the Continental tractor-trailer, or by the failure of its 
driver to see and avoid striking the Peter Pan truck. Al- 
though the evidence was largely circumstantial, it was 
sufficient to submit the issues about which complaint is 
made. The trial court did not err in submitting instruc- 
tion No. 2. 

Continental assigns as error the excessiveness of the 
verdict and judgment. As to damages, the evidence is 
substantially as follows: The deceased, John C. Loren- 
zen, was 28 years of age with a life expectancy of 43 
years. He was married to Betty L. Lorenzen on June 6, 
1954, and at the time of his death they were the parents 
of two sons, Larry Lee and Gary Gene, aged 9 and 4 years 
at time of trial. The deceased was a high school gradu- 
ate and had attended college for two summers. He 
taught country school two years. He subsequently 
worked as an apprentice telegrapher at a salary of $40 
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per week. Later he worked for a chain store at a 
salary of $50 per week. He then worked for a construc- 
tion company for which he was also paid $50 per week. 
In 1958 he was employed as a relief route driver for Peter 
Pan Bakers, Inc., and in 1960 moved to Omaha where 
he continued in its employ as a route bread-truck driver 
until his death. That he was an energetic and faithful 
employee is shown by the evidence. He was reliable in 
his work and was highly regarded by his employer. He 
had no bad habits, had the confidence of his route cus- 
tomers, and had the ability to get along well with his 
employer and its customers. He was in line for promo- 
tion with an increase in pay at the time of his fatal acci- 
dent, a matter which will be hereafter discussed. 

At the time of his decease he was renting a home in 
Omaha. He owned a 1960 model Falcon automobile, 
bought in June 1962, which was mortgaged for $400. 
He had purchased and paid for furniture in the amount 
of $1,200. At the time of his death he had a bank ac- 
count of approximately $1,300. He had a $5,000 policy of 
life insurance, the premiums on which were paid for by 
withholdings from his pay. He had no stocks, bonds, or 
other investments. He did not own his own home. He 
was frugal and kept his bills paid up. He had been able 
to accumulate small savings only since his employment 
with Peter Pan Bakers, Inc. 

He was employed on a salary plus a percentage on 
sales over a fixed amount. The evidence shows that the 
deceased earned a gross salary of $7,085.19 in 1961, 
$7,109.03 in 1962, and $3,660.86 from January to June 
1963. There is evidence that deceased was to take a new 
city route a few days after his death. This route earned 
a gross salary of $7,790.30 in 1963 and $8,665.46 in 1964. 
The federal income tax of deceased indicated earnings 
of $6,247.31 in 1960, $6,155.83 in 1961, $6,169.22 in 1962, 
and $3,171.46 from January 1, 1963, to the date of his 
death on June 21, 1963. There is no evidence of the 
amounts’ remaining after living costs were deducted. 
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This constitutes the sole evidence of the earning capacity 
of the deceased. 

The accident occurred in Iowa and the rule of dam- 
ages is therefore determined from the law of Iowa. Re- 
statement, Conflict of Laws, § 391, Comment d, p. 480. 
See, also, Restatement, Conflict of Laws, § 412, p. 493. 

Liability for a negligent death did not exist at com- 
mon law. Liability for such a death was legislatively 
created in England by the enactment of Lord Campbell’s 
Act in 1846. Similar legislation for wrongful death in 
this country soon followed in most of the states. In 
Iowa, however, the wrongful death statute contained 
many differences from the usual Lord Campbell’s Act 
wrongful death statutes enacted by most of the states. 
While the Iowa statute had the same remedial purpose, 
it differs in its provisions, its theory, and its application. 
It is necessary that we note the differences in the Iowa 
wrongful death statute since it is so different from our 
own. 

Under the law of Iowa the measure of damage for 
wrongful death is the loss resulting to the estate of the 
deceased. It is a survival statute, not an ordinary Lord 
Campbell’s Act wrongful death statute by which dam- 
ages may be awarded to beneficiaries for the loss sus- 
tained. Under the Iowa survival statute the recovery is 
for such damages as deceased himself might have re- 
covered had he survived the injury and brought the 
action, enlarged to include the wrongful death. Fitz- 
gerald v. Hale, 247 Iowa 1194, 78 N. W. 2d 509. In other 
words, the measure of damages in a wrongful death 
case in Iowa is the present worth or value of that which 
the decedent would reasonably be expected to save and 
accumulate as a result of his efforts if he had lived out 
the usual time of his life, to which may be added inter- 
est on reasonable funeral expense for such time as it was 
prematurely incurred. Brophy v. Iowa-Illinois Gas & 
Electric Co., 254 Iowa 895, 119 N. W. 2d 865 (1963); 
Cardamon v. Iowa Lutheran Hospital, 256 Iowa 506, 128 
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N. W. 2d 226 (1964). It is evident that under the Iowa 
law, in a wrongful death case, the loss of the ability of 
the deceased to earn and accumulate money or property 
is the important element in the measure of damage. 
Cardamon v. Iowa Lutheran Hospital, supra. Reduced 
to the ultimate in simplicity of statement, the measure 
of damage is the amount of money and property which 
the deceased would reasonably have accumulated in his 
lifetime but for his wrongful death, reduced to its present 
worth. 

The evidence in this case shows that the largest amount 
of compensation the deceased Lorenzen earned or would 
have earned is $8,665.46 in 1964. The amount of this 
compensation that would have been saved and accumu- 
lated by him is not shown, but it does appear that from 
June 6, 1954, to the date of his death on June 21, 1963, it 
was about $1,300. It is true that he had purchased furni- 
ture and a second-hand automobile which would depre- 
ciate out of existence and require replacement. We point 
out also that the maintenance and schooling of the two 
small boys would increase until they became self-sus- 
taining. After this period his savings would in all like- 
lihood be increased. Without any evidence of his cost 
of living expenses, uncertainty exists as to the amount 
the deceased would have saved or accumulated over the 
years. 

The judgment in this case was for $85,368, which 
represents the present worth of the amount the jury 
found that the deceased would have saved and accumu- 
lated during his expectancy but for his premature death. 
Assuming that the present worth was determined on a 
41% percent earning rate of interest, the jury would have 
to find that deceased would have saved and accumulated 
$250,138.24 to produce a present worth of $85,368. If the 
present worth was determined by a 4 percent earning 
rate, the jury would have to find that deceased would 
have saved $232,190.96. If the deceased saved $2,000 per 
year, he would have saved and accumulated $86,000 in 


VoL. 180] JANUARY TERM, 1966 33 


Lorenzen v. Continental Baking Co. 


43 years, $129,000 if he saved and accumulated $3,000 
per year, and $172,000 in 43 years at $4,000 saving per 
year. The amount shown to have been saved and ac- 
cumulated during the 5 years previous to his death does 
not even approach these figures. 

It is true that the measure of damages under Iowa law 
is speculative in nature. It is true also that the damages 
in a death case is left to the jury to determine. But the 
amount fixed must bear some reasonable relation to the 
maximum amount shown by the evidence. We submit 
that the amounts of $250,138.24 or $232,190.96 as the 
savings and accumulations of deceased during his 43- 
year expectancy are not supported by the evidence. Nor 
does the evidence sustain any amount, which reduced to 
present worth, would produce $85,368, the amount of 
the judgment in this case. Nor would the interest on 
the premature burial expenses, reduced to present worth, 
make any substantial difference. 

Plaintiff argues in her brief that the purchasing power 
of money should be considered in determining if a judg- 
ment is excessive. This is ordinarily true, but in the 
instant case the purchasing power of money is likewise 
reflected in the earnings of the deceased. Hackman v. 
Beckwith, 245 Iowa 791, 64 N. W. 2d 275. Although 
there may be some lag between the purchasing power 
of money as it relates to living costs and that repre- 
sented in wages and salaries, it does not play too great a 
part under such a rule as exists in Iowa. Plaintiff also 
points out that much larger judgments are sustained in 
other states which is, of course, true. But we point out 
that in those states the recoverable damages in a wrong- 
ful death action are compensatory, and often punitive 
as well, while in Iowa they are neither compensatory 
nor punitive. 

The Iowa court has said that it is not permitted for the 
court to substitute its judgment for that of the jury 
except with extreme caution. Mazur v. Grantham, 255 
Towa 1292, 125 N. W. 2d 807. A verdict cannot be char- 
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acterized as being excessive unless the record on appeal 
affirmatively shows it to be a fact or shows an apparent 
disregard of the law as given by the court’s instructions. 
Grafton v. Delano, 175 Iowa 483, 154 N. W. 1009; De- 
Toskey v. Ruan Transport Corp., 241 Iowa 45, 40 N. W. 
2d 4,17 A. L. R. 2d 826. 

We point out that it is a very difficult matter to de- 
termine the compensatory loss of a young husband and 
father to his family. In one sense of the word there is 
no way of making adequate compensation. The ques- 
tion necessarily becomes a matter of policy in the state 
where the tort occurs. The State of Iowa has adopted 
a policy in which compensatory damages play no part. 
The damages there allowed are for the loss to the estate 
of the deceased; what he would have had in his estate if 
he had lived out his expectancy. Giving the evidence its 
most favorable interpretation, it will not support a ver- 
dict that the deceased would have saved such an amount, 
reduced to its present worth, that would sustain the 
verdict of $85,368. While it is the province of the jury 
to fix the amount of a verdict in a wrongful death case, 
the verdict fixed must be within the scope of the evi- 
dence offered. Soreide v. Vilas & Co., 247 Iowa 1139, 
78 N. W. 2d 41; Sisson v. Weathermon, 252 Iowa 786, 108 
N. W. 2d 585; Brophy v. Iowa-Illinois Gas & Electric Co., 
supra. 

We conclude that plaintiff is entitled to keep the ver- 
dict of the jury finding in effect that Continental was 
liable to the plaintiff for negligence. The verdict for 
$85,368 is set aside as excessive, and the judgment is re- 
versed and the cause remanded to the district court for 
retrial as to damages only. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
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Epwarp A. COSTELLO, APPELLANT, Vv. GENEVIEVE SIMON, 


APPELLEE. 
141 N. W. 2d 412 


Filed March 25, 1966. No. 36130. 


1, Trial. A motion for dismissal or, in the alternative, for a di- 
rected verdict must, for the purpose of decision thereon, be 
treated as an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party against whom 
the motion is directed, and that party is entitled to have every 
controverted fact resolved in his favor and to have the benefit 
of every inference that can reasonably be deduced from the 
facts in evidence. 

2. Negligence. Negligence is never presumed and it cannot be in- 
ferred from the mere fact that an accident happened. 

3. Trial. Where the facts adduced to sustain an issue are such 
that but one conclusion can be drawn when related to the appli- 
cable law, it is the duty of the court to decide the question as 
a matter of law, and not submit it to a jury. 

4. Negligence. While the owner of premises owes the duty to an 
invitee to exercise ordinary care to have the premises in a 
reasonably safe condition for use in a manner consonant with 
the purposes of the invitation, generally, there is no duty on 
the part of an inviter owner to protect an invitee against hazards 
which are known to the invitee or are so apparent that he 
may reasonably be expected to discover them and protect 
himself, 


The presence of natural moisture in level, open ground 
in a residential yard, even though under a natural covering of 
grass and leaves, does not constitute a trap under the facts in 
this case nor establish negligence on the part of the defendant. 


Appeal from the district court for Douglas County: 
JamMES P. O’Brien, Judge. Affirmed. 


Eisenstatt, Lay, Higgins & Miller, for appellant. 
Pilcher, Howard & Dustin, for appellee. 


Heard before CARTER, SPENCER, BosLAuGH, BROWER, 
SmituH, and McCown, JJ., and Koxsrr, District Judge. 


McCown, J. 
This is an action for personal injuries sustained by 
the plaintiff when he jumped or fell from a ladder 
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placed in position by the defendant against the side of 
her residence. The district court sustained defendant’s 
motion for dismissal at the conclusion of the testimony 
and this appeal followed. 

Plaintiff, Edward A. Costello, and defendant, Mrs. 
Genevieve Simon, are next door neighbors in Omaha. 
The defendant’s house is basically one-story frame con- 
struction, faces south, and had metal guttering extend- 
ing along the length of the east and west eaves of the 
house, approximately 11 feet above the ground. The 
guttering on the east side of the house was fastened to 
the eaves by braided wire hangers at intervals of sev- 
eral feet. Along the east side of the defendant’s house 
was a wooden picket fence about 3 feet in height, and 4 
feet from the side of the house, running parallel to it. 
There was a concrete sidewalk along that side of the 
house, and a strip of ground 8 to 10 inches in width 
between the east edge of the sidewalk and the picket 
fence. This ground between the sidewalk and the picket 
fence was covered with leaves and grass. There had 
been no rain from the 10th through the 20th of Septem- 
ber 1963, but there had been .04 inch on the 21st, .21 
inch on the 22nd, .81 inch on the 23rd, and .03 inch on 
the 24th. There had been no rain since the 24th, but 
the area was shaded and did not receive much sunlight. 
There is evidence that the ground was moist and slippery. 

On September 27, 1963, while Mrs. Simon was work- 
ing on the west side of her house, and Mr. Costello was 
working in his adjoining yard, Mrs. Simon asked him 
to help her remove the guttering on the east side of 
her house. Mr. Costello agreed, obtained a pair of 
wire snips to cut the braided wire hangers which held 
the guttering in place, and they proceeded to the rear 
of Mrs. Simon’s house on the east side. Mrs. Simon 
furnished a wooden ladder which was somewhere be- 
tween 8 and 12 feet long. Mrs. Simon placed the base 
of the ladder in the area between the sidewalk and the 
picket fence near the rear or north end of the’ east 
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side of her house. Mr. Costello mounted the ladder, 
reached up and cut the braided wire hanger holding 
the guttering, and they proceeded to the south down 
the east side of the house, with Mrs. Simon moving the 
ladder each time to the location of the next braided 
wire hanger. It was moved four or five times. At the 
point where the ladder was placed in position below 
the last hanger to the south, Mr. Costello again went 
up the ladder. He cut the braided wire hanger with 
the wire snips in his right hand, and his left hand was 
on a rung of the ladder; the gutter came down on his 
left arm; the ladder slipped just after he cut the hanger; 
the base of the ladder going to the north and the top 
to the south. In view of the close proximity of the 
picket fence, in Mr. Costello’s words: “I throwed my 
weight over and hit the sidewalk with my heel.” He 
fractured his left heel. After the occurrence, the base 
of the ladder was sticking into the picket fence, and the 
ladder was up against the house sideways. 

The testimony was that Mr. Costello had used ladders 
a good many times before; that he tested the ladder 
each time to see that it was solid, and that on the last 
occasion, out of which his injury arose, he had looked 
at the base to see that it was resting securely before he 
started; that the ladder looked like it was in good posi- 
tion; and that he tested it with his weight, it did not 
slip, and had not slipped at any other time. There is 
some confusion in the testimony as to how closely Mr. 
Costello looked at the ground where the ladder was 
placed, but it is undisputed that he did not see the 
ground under the grass and leaves, nor notice any mois- 
ture. Mrs. Simon had not warned Mr. Costello that 
the ground was damp and slippery. 

A motion for dismissal or, in the alternative, for a 
directed verdict must, for the purpose of decision there- 
on, be treated as an admission of the truth of all ma- 
terial and relevant evidence submitted on behalf of 
the party against whom the motion is: directed, and 
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that party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the facts 
in evidence. Middleton v. Nichols, 178 Neb. 282, 132 N. 
W. 2d 882. 

Negligence is never presumed and it cannot be in- 
ferred from the mere fact that an accident happened. 
Flory v. Holtz, 176 Neb. 531, 126 N. W. 2d 686. 

Where the facts adduced to sustain an issue are such 
that but one conclusion can be drawn when related to 
the applicable law, it is the duty of the court to decide 
the question as a matter of law, and not submit it to a 
jury. Crawford v. Soennichsen, 175 Neb. 87, 120 N. W. 
2d 578. 

While the owner of premises owes the duty to an 
invitee to exercise ordinary care to have the premises 
in a reasonably safe condition for use in a manner con- 
sonant with the purposes of the invitation, generally, 
there is no duty on the part of an inviter owner to pro- 
tect an invitee against hazards which are known to the 
invitee or are so apparent that he may reasonably be 
expected to discover them and protect himself. Craw- 
ford v. Soennichsen, supra. 

In this case there is no evidence of any defect in 
the ladder being used, nor that there was anything dif- 
ferent about the condition of the ground at the place 
where the fall occurred from that of any other portion 
of the strip of ground. The conditions were as appar- 
ent to the plaintiff as they were to the defendant. Our 
previous cases have also drawn a distinction between 
conditions existing inside and outside of buildings or 
places of business. Gorman v. World Publishing Co., 
178 Neb. 838, 1385 N. W. 2d 868. 

It was a nice day in September at 10:30 in the morn- 
ing, and the plaintiff was familiar with and had used 
ladders many times. The defendant is not an insurer 
of the safety of invitees, even helpful, neighborly ones. 
The liability of the defendant is for her own negligence. 
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The presence of natural moisture in level, open ground 
in a residential yard, even though under a natural cov- 
ering of grass and leaves, does not constitute a trap 
under the facts in this case nor establish negligence on 
the part of the defendant. 

For the reasons stated, the action of the trial court 
was correct, and is affirmed. 

AFFIRMED. 


Doris EVELYN COOK, APPELLEE, V. LYALL LOWE, APPELLANT. 
141 N. W. 2d 430 


Filed April 1, 1966. No. 36008. 


1. Appeal and Error. The function of assignments of error is 
that they set out the issues presented on appeal. They serve 
to advise the appellee of the questions submitted for determina- 
tion in order that appellee may know what contentions must 
be met. They also advise this court of the issues which are 
submitted for decision. 

2. Negligence. The possessor of land is subject to liability for 
bodily harm caused to a business invitee by a natural or arti- 
ficial condition thereon if he knows, or by the exercise of reason- 
able care could discover, the condition which, if known to him, 
he should realize as involving an unreasonable risk. 


3. Appeal and Error. The brief of appellant shall set out particu- 
larly each error asserted and intended to be urged for reversal, 
vacation, or modification of the judgment alleged to be erroneous. 


Appeal from the district court for Dakota County: 
Joun E. Newton, Judge. Affirmed. 


Richard E. Twohig, for appellant. 


James E. Abboud, Jr., and Rodney R. Smith, for ap- 
pellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Brower, SMitTH, and McCown, JJ. 


SPENCER, J. 
This is an action for personal injuries brought by Doris 
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Evelyn Cook, a married woman, hereinafter referred to 
as plaintiff, against Lyall Lowe, hereinafter referred to 
as defendant. Plaintiff alleges she sustained injuries 
as a result of a fall down a flight of stairs on defend- 
ant’s premises in the early morning of April 3, 1963. 
The case was tried to a jury which returned a verdict 
for $3,000 for the plaintiff. Defendant has perfected an 
appeal to this court from the judgment entered thereon. 

The defendant was the operator of the Town House 
Motel in South Sioux City, Nebraska. On the evening 
of April 2, 1963, plaintiff’s husband was a guest at said 
motel, staying in a room for which arrangements had 
been made by previous agreement between his employer, 
Wilson Concrete Company, and the defendant. Plain- 
tiff’s husband, along with other drivers for Wilson Con- 
‘crete Company, worked irregular hours and when off 
duty in the area would occupy a room in defendant’s 
motel. 

Defendant’s assignments of error are fnfokmal in the 
extreme, and there is a very serious question as to 
whether they are sufficient to constitute assignments 
of error. -The function of assignments of error is that 
they set out the issues presented on appeal. They serve 
to advise the appellee of the question submitted for de- 
termination in order that the appellee may know what 
contentions must be met. They also advise this court 
of the issues which are submitted for decision. Wieck 
v. Blessin, 165 Neb. 282, 85 N. W. 2d 628. For the pur- 
poses of this opinion, we interpret plaintiff’s assignments 
of error to raise the question of the sufficiency of the 
evidence to sustain the verdict. 

- There is no question that the evidence on both negli- 
gence and contributory negligence was sufficient to pre- 
sent a jury question, and it will serve no useful purpose 
‘to detail the various contentions of the parties. The 
jury could have found that the plaintiffs husband, who 
was staying at the motel, called his wife in Omaha, Ne- 
‘-braska; in: the late evening of April 2, 1963, and re- 
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quested her to come to South Sioux City. She arrived 
between 1:30 and 2 a.m., April 3. Her husband had 
told her to come to unit No. 3. The office was dark 
when she arrived, and because she had the unit number, 
she parked her car and walked along the sidewalk area. 
When she came to unit No. 5, she realized that unit No. 
3 would be around the corner on the other side. She 
walked around the corner and as she turned she fell 
down a stairway which was immediately around the 
corner and in the sidewalk area. 

There is a dispute as to whether or not the stairway 
was protected by a gate, but it is evident that if there 
was a gate at that time, it was open. The testimony of 
plaintiff’s witnesses is that the area was dark and un- 
protected. Plaintiff was hospitalized in Sioux City, 
Iowa, for hip and back injuries and did sustain some 
degree of permanent disability. There was evidence 
from which the jury could find that the plaintiff was an 
invitee on said premises, and that the defendant was 
negligent in failing to properly light the stairway and 
in failing to protect the area. The possessor of land is 
subject to liability for bodily harm caused to a business 
invitee by a natural or artificial condition thereon if 
he knows, or by the exercise of reasonable care could 
discover, the condition which, if known to him, he should 
realize as involving an unreasonable risk. Niemeyer v. 
Forburger, 172 Neb. 876, 112 N. W. 2d 276. 

The argument in defendant’s brief, which covers less 
than two pages, attempts to question certain pretrial 
rulings of the court, certain of the court’s instructions, 
the fact that the jury deliberated just over an hour to 
reach its verdict, and the contributory negligence of 
the plaintiff. Except as the latter is included in the as- 
signment on the sufficiency of the evidence, none of these 
points are covered by any assignment of error and will 
not be discussed. Section 25-1919, R. R. S. 1943, pro- 
vides in part: “The brief of appellant shall set out 
particularly each error asserted and intended to be 
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urged for the reversal, vacation or modification of the 
judgment * * * alleged to be erroneous * * *.” See, also, 
Rule 8a2(3), Revised Rules of the Supreme Court, 1963. 
The trial court submitted the question of negligence 
and contributory negligence to the jury under proper 
instructions. 

Plaintiff was permitted to testify as to her medical 
expense without objections of any nature. When the 
bills were offered in evidence, however, an objection 
to their admission was sustained. Defendant attempts 
to predicate error on the fact that the court failed to 
instruct the jury that these items had been disallowed. 
There is no merit to defendant’s assignment for several 
obvious reasons. Suffice it to say that the damage in- 
struction given by the court specifically limited plain- 
tiff’s recovery to pain and suffering. 

For the reasons given, the judgment of the district 
court is affirmed. 

AFFIRMED. 


Louise FOLTYN, APPELLEE AND CROSS-APPELLANT, Vv. ALOIS 
FOLTYN, APPELLANT AND CROSS-APPELLEE. 
141 N. W. 2d 433 


Filed April 1, 1966. No. 36022. 


1. Divorce. In a divorce suit the court has the authority to adjust 
all the respective property interests and rights of the parties. 
The division of property and allowance of alimony 
in divorce actions are always to be determined by the facts in 
each case, 
In making a division of property in a divorce case, 
the court will consider the ages of the parties, their earning 
abilities, the duration of the marriage and the conduct of each 
during the marriage, their station in life, the circumstances 
and necessities of each, the physical condition of each, the 
property owned by them and whether or not it was acquired by 
their joint efforts, and any other pertinent facts leading to an 
award that is equitable and just. 
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Appeal from the district court for Douglas County. 
JoHn E. Murruy, Judge. Reversed and remanded with 
directions. 


McCulloch, Leigh & Koukol and Joseph V. Benesch, 
for appellant. 


Warren D. Sweiback and Monsky, Grodinsky, Good & 
Cohen, for appellee. 


Heard before WuiTtE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


CarTER, J. 

This is an appeal from a division of property made in 
a divorce decree. The defendant, Alois Foltyn, contends 
that the award of property to him is insufficient and he 
has appealed to this court. The plaintiff, Louise Foltyn, 
asserts that the award of property to her is insufficient 
and she has cross-appealed. 

The controlling rule of law has been so often announced 
by this court that we cite only some cases which sup- 
port it. Francil v. Francil, 153 Neb. 243, 44 N. W. 2d 
315; Matson v. Matson, 175 Neb. 60, 120 N. W. 2d 364; 
Loukota v. Loukota, 177 Neb. 355, 128 N. W. 2d 809. 

The parties were married on November 27, 1955. They 
were in their early fifties at the time of their marriage. 
It was the third marriage for each. The petition for 
divorce on which the decree was granted was filed on 
April 14, 1964, and trial had thereon in the district court 
on August 24, 26, and 27, 1964. Several divorce petitions 
had been filed previous to the one here involved, the 
first being filed in March 1957, none of which was tried. 
Their married life after the first year or so had indeed 
been a rocky one. The only question raised by the 
appeal and the cross-appeal is whether or not the divi- 
sion of property made by the trial court is equitable 
under all the circumstances. 

Each of the parties owned an automobile. Louise was 
the owner of household furniture which went into the 
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home, and Alois was the owner of carpenter tools which 
he used in his vocation of cabinet maker. The value of 
this property is not shown. The award of the foregoing 
property by the district court to the parties will not 
therefore be disturbed nor considered by this court. 

A short time prior to the marriage Louise had $3,007.96. 
After a discussion with Alois before their marriage she 
purchased Lots 25 and 26, Block 12, Albright’s Annex, 
an Addition to South Omaha, now Omaha, Douglas 
County, Nebraska, for $1,500, on which the parties in- 
tended to build a home after their marriage. The re- 
maining $1,507.96 subsequently went into the home. 
Louise worked during most of the time during the mar- 
riage in a drapery shop belonging to her two sons by 
her first marriage, George and Donald Patach, for which 
she received approximately $50 per week. This income 
went for the payment of household expenses, or into the 
cost of the new home, or both. Louise testified that 
she sold her former home in June 1955 to her son George 
and his wife. The deed shows the consideration to have 
been “One Dollar, Love and Affection.” Louise, George, 
and his wife testified, however, that the actual con- 
sideration was an oral agreement to pay $5,000 for the 
home. Exhibit 19, a loose-leaf record headed “House 
payments,” allegedly kept by George Patach’s wife, was 
offered in evidence. This record shows that on the first 
day of every month from and after November 1, 1955, 
to August 1, 1964, excepting one hiatus of 7 months, a 
payment was made. The amount of each payment was 
$40, except 11 for $50, 1 for $30, and 4 for $20. The 
record does not indicate that the entries were made 
simultaneously with the payments on the first day of 
each month. The purported payments total $3,980 and 
show the amount remaining due as $1,020. The evidence 
is that each payment was made on the first day of each 
month, they were all paid in cash, no receipts were 
given, and no record kept by Louise. Alois testified 
that he knew nothing of any.such cash payments during 
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the 8 years they were allegedly. made. Louise admits 
that she never told Alois that such payments were being 
made, or that they were being used to pay for the new 
house. The assertion that these cash payments had been 
made to Louise totalling $3,980 and applied on the 
cost of the house is an incredible statement that the 
record does not support. 

At the time of the marriage Alois was employed by 
Disbrow & Company. He had been so employed for 13 
years at the time the divorce was granted. He testified 
that his pay checks were turned over to Louise and that 
she had deposited them in his, her, or their accounts 
with the Commercial Savings & Loan Association. The 
record shows that Alois did purchase a new automobile 
in 1959, and a new stove, washing machine, and televi- 
sion set. It appears that all of the earnings of the 
parties, except for the foregoing purchases, went into 
living expenses and the cost of the new home. The evi- 
dence shows that from December 1959 to August 28, 
1963, his pay checks endorsed by Louise amounted to 
$6,998.64. Alois stated that all of his earnings, amount- 
ing to more than $3,600 a year for 9 years, went into 
living expenses and the new home, and that he has 
nothing left other than current pay checks. 

As before stated, Louise purchased the two lots for 
$1,500 and paid for them prior to the marriage. On 
May 12, 1956, they commenced the construction of the 
house. The house was laid out on the ground by Don- 
ald Patach and the labor in constructing the house was 
largely performed by Alois, with the assistance of George 
and Donald Patach. The record shows that Alois built 
cabinets for George and Donald Patach for their homes 
and office. The evidence sustains a finding that the 
building of the home was a family enterprise in which 
George and Donald Patach exchanged work with Alois. 
The parties found it necessary to borrow sums of $5,000 
and $800 to complete the house. The $800 has been paid 
and the $5,000 obligation has been reduced to $2,658.12. 
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The house was built on the north 66 feet of Lots 25 and 
26. An expert appraiser valued the land at $3,500 and the 
house at $11,750, a total valuation of $15,250. He fixed 
the value of the south 62 feet at $1,750. Another real 
estate expert valued the north 66 feet of Lots 25 and 26 
at $1,400 and the south 62 feet at $1,200. He valued 
both lots and the house at $13,500. After a consideration 
of all the evidence, we fix the value of the north 66 
feet and the house at $14,000, and the value of the south 
62 feet at $1,500. The north 66 feet and house thereon 
are subject to a mortgage of $2,658.12, leaving a net 
value of $11,341.88. Louise at the time of the trial had 
a bank account of $500, and $1,020 due from her son 
George. Alois had pay checks and cash in the amount 
of $381.21. We think the net assets of the parties con- 
sist of the south 62 feet of Lots 25 and 26 valued at 
$1,500; the north 66 feet of Lots 25 and 26, including the 
home thereon, valued at $11,341.88; cash in possession 
of Louise $500; and cash in possession of Alois $381.21. 
We do not consider the item of $1,020 allegedly due 
Louise from her son George Patach. 

The evidence shows further that the parties in set- 
tling a previous divorce action entered into an agree- 
ment with reference to the ownership of the residence 
property in May of 1959. By the terms of that agree- 
ment Louise conveyed Lots 25 and 26 to Alois and her- 
self as tenants in common. The agreement also provided 
for a settlement of a dispute over the bank accounts of 
the parties, and the funds in said accounts were dis- 
tributed in accordance with the agreement. 

We conclude that the trial court correctly awarded 
the household furniture and her automobile to Louise. 
The award of his automobile and his carpenter tools to 
Alois is correct. The division of net assets should be 
on a 60-40 basis. Louise should have the equivalent of 
$7,720 and the cash in her possession on the day of the 
trial, and the defendant should have the equivalent of 
$5,100 and the cash in his possession on the day of trial. 
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If the values of the real estate are over or undervalued, 
in case a sale is required, the awards shall be propor- 
tionately decreased or increased, as the case may be. 
We find no equity in the cross-appeal of the plaintiff. 
The judgment of the district court is reversed and the 
cause remanded to the trial court with instructions to 
enter a judgment in accordance with this opinion as 
practically as it can be done. 

The wife, Louise, requests an allowance for the serv- 
ices of her attorney in this court. The record shows 
that the parties have paid counsel $250 each for services 
rendered. The trial court allowed plaintiff $500 for 
services in that court. We make no further allowance 
of attorney’s fees in this court. Each party will pay 
his own costs of this appeal. 

REVERSED AND REMANDED WITH DIRECTIONS. 


MartTHa Essay, APPELLEE, Vv. EDWARD J. ESSAY, APPELLANT, 


BUSINESS CAPITAL, INC., OF JOWA, INTERVENER-APPELLANT. 
141 N. W. 2d 436 


Filed April 1, 1966. No. 36030. 


1. Partnership: Good Will. Where the defendant, who as manag- 
ing partner has had the exclusive control of the production, 
sales, and distribution of the products of the partnership, seeks 
to establish the value of the good will and franchise thereof, 
the burden of doing so will rest upon him. 


2. Partnership. A managing partner who acquiesces in the matter 
of the depreciation relating to the partnership business as set 
up by an accountant is in no position to complain about such 
depreciation. 

A managing partner having exclusive control of a 
partnership business not only controls production, sales, and 
distribution of products but is responsible for keeping all rec- 
ords and books of account. 

4. Judgments. When a question of fact is once determined on its 
merits, that question is settled so far as the litigants are con- 
cerned and it may not be relitigated between the same parties. 

5. Actions: Intervention. Ordinarily, an intervener must take the 
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suit as he finds it, is bound by the previous proceedings in the 
ease, and cannot complain of the form of the action or of in- 
formalities or defects in the proceedings between the original 
parties. 

6. Partnership. A managing partner, who has been held by 
the court to be responsible for keeping its records and accounts, 
has the burden of showing any errors in a balance sheet prepared 
from such accounts by an auditor appointed by the court pur- 
suant to a stipulation of the partners in which such managing 
partner joined. 


Appeal from the district court for Box Butte County: 
ALBERT W. CriTES, Judge. Affirmed. 


No appearance for appellant. 


Reddish, Fiebig & Curtiss, Robert L. Jeffrey, and 
Richard L. Goos, for intervener-appellant. 


Wright, Simmons & Hancock, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


BrRowWER, J. 


This is the second appearance of this case in this court. 
Our prior decision is set forth in Essay v. Essay, 175 
Neb. 689, 123 N. W. 2d 20. In that case a supplemental 
opinion was entered on rehearing at 175 Neb. 730, 123 
N. W. 2d 648. 

The action was originally brought by the plaintiff 
Martha Essay for the dissolution of the partnership ex- 
isting between the plaintiff and the defendant Edward 
Essay, doing business as Pepsi-Cola Bottling Company 
and Standard Bottling Company, and for an accounting 
of its operations and the appointment of a receiver to 
wind up its affairs. The intervener Business Capital, 
Inc., of Iowa filed a petition in intervention subsequent 
to our first decision. Its interest arises by virtue of an 
assignment of the interest of the defendant in all of the 
partnership assets as collateral security for the loan of 
$60,000 made by it to the defendant Edward Essay. 
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The previous appeal to this court was from a judg- 
ment of the trial court entered September 7, 1962, which 
found the partnership was dissolved on April 13, 1960, 
by reason of the defendant on that day excluding the 
plaintiff from the partnership business. The trial court’s 
judgment had approved an audit of the partnership ac- 
counts as of July 24, 1961, the day a receiver was ap- 
pointed. It found the plaintiff’s investment account in 
the partnership was $181,231.27 and that of the defend- 
ant was a minus $138,657.43. In addition to his over- 
draft, the defendant had converted to his own use $40,- 
378.81 of the partnership funds which he had not shown 
on the books of the partnership. The trial court had 
entered judgment against defendant in favor of the 
plaintiff for one-half of the said overdraft in defendant’s 
drawing account, one-half of the money so converted 
being $89,517.62, together with half of certain rentals 
due plaintiff amounting to $3,000. The receiver was 
directed to sell the partnership as a going concern and 
to make a distribution in a manner to be subsequently 
determined by the court. This court in its opinion in 
Essay v. Essay, 175 Neb. 689, 123 N. W. 2d 20, accepted 
the audit and the trial court’s judgment with respect to 
the matters set forth above. 

The trial court in its judgment had found that since 
the defendant’s investment account was overdrawn and 
the plaintiff owned all of the capital assets, the plaintiff 
was entitled to all of the profits from the partnership 
from its dissolution to the receiver’s appointment. In 
our first opinion, Essay v. Essay, 175 Neb. 689, 123 N. 
W. 2d 20, this portion of the trial court’s judgment was 
reversed and it was there held that the profits from 
the dissolution, April 13, 1960, to the appointment of the 
receiver were to be shared equally by the parties. It 
was this portiori of our decision that the supplemental 
opinion, Essay v. Essay, 175° Neb. 730, 123 N. W. 2d 648, 
changed. That ‘opinion states: “We direct the trial 
court to reserve its ruling with reference thereto until 
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there has been a final accounting of the capital and as- 
sets of the partnership, and that the profits earned after 
the dissolution be then apportioned in the proportion 
that each had in the partnership assets at the time of 
dissolution, subject to a consideration of the service and 
personal skill of Edward Essay in earning such profits, 
either by adequate compensation therefor or by in- 
creasing his share of the profits as equity requires.” 

Two appeals are presently before this court. The 
first is from the judgment of the trial court determining 
the assets of the partnership and the interest of the part- 
ners therein on the date of dissolution, and the corre- 
sponding interest of the partners in the subsequent 
profits after dissolution. The second is from an order 
confirming the sale of the business to the plaintiff. Al- 
though both appeals were taken by both the defendant 
and intervener, the intervener alone has filed briefs 
herein. We will consider the two appeals in the order 
stated in this paragraph. 

After the case was remanded to the trial court, the 
plaintiff and defendant on May 7, 1964, stipulated that 
the receiver retain the accounting firm of Crum, Miller 
& Melick and instruct it to prepare a balance sheet of 
the Pepsi-Cola Bottling Company and Standard Bottling 
Company at the close of business on April 13, 1960. 
Thereafter such a balance sheet’ was submitted by the 
accounting firm mentioned in the stipulation, showing 
the assets and liabilities of the Pepsi-Cola Bottling Com- 
pany and the Standard Bottling Company as of that 
date, with a statement of operations from January 1, 
1960, through April 13, 1960, and the capital accounts 
of the partners from January 1, 1956, through April. 
13, 1960. 

On July 13 and 14, 1964, a hearing was had on this 
account and the objections of the defendant thereto, 
simultaneously with objections to the confirmation of 
a previous sale containing a request for a determination 
of both partner’s capital accounts. At this hearing the 
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intervener was allowed to participate although previous 
filings by it were later stricken. It also asked that the 
capital accounts of the partners be set and determined 
before the court ruled upon the application for confirma- 
tion. Evidence was offered on behalf of the plaintiff, 
the defendant, and the intervener, and the matter was 
taken under advisement by the court. On July 29, 1964, 
the court entered its order finding the balance sheet 
was the best obtainable under the circumstances and 
the capital accounts of the parties were correctly shown 
thereby as of April 13, 1960. It further found that on 
that date the partnership had a capital deficit of $28,- 
991.78 and was overdrawn at the bank in excess of $53,- 
000; that the partnership was insolvent; and that the 
franchise, good will, and going concern then had no 
value. It held defendant on that day had a capital 
deficit of $100,060.97 and was not entitled to share in 
the profits subsequently earned. 

On August 11, 1964, the intervener filed its petition 
in intervention pursuant to permission granted it on 
July 29, 1964, at which time its early pleading had been 
stricken. 

On September 4, 1964, the defendant and intervener 
were granted a new trial for the submission of evidence 
as to the value of the business and the determination 
of the capital accounts as of April 13, 1960. A new trial 
was had on October 5 and 7, 1964, and further evidence 
was taken. On November 30, 1964, the trial court en- 
tered an order reinstating its order of July 29, 1964, 
and the defendant and intervener have appealed from 
an order overruling their motion for a new trial on the 
order reinstating the order of July 29, 1964. 

The intervener contends the judgment of the trial 
court is contrary to the law and the evidence because 
of certain of its findings and conclusions which are need- 
lessly repeated and successively related to each of the 
court’s rulings. Those necessary to be determined will 
be stated as discussed. 
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The intervener maintains the trial court erred in 
finding the good will of the partnership had no value 
on April 13, 1960. It insists that it had great value 
which, if properly determined, would have greatly in- 
creased the capital accounts and would have resulted 
in the defendant having an interest in the subsequent 
profits earned. 

Defendant testified that there was a rule of thumb to 
determine the value of the intangible assets such as 
good will, franchise, and going concern in a pepsi-cola 
business. He stated this rule was to multiply the num- 
ber of cases sold the previous year by $1.50, and in this 
instance where 140,194 cases were sold, it would have 
been $210,291. He stated this was in addition to the 
value of all physical assets. He testified he was familiar 
with the method of valuing similar intangibles for the 
beer business which, he said, would vary from 25 cents 
to $1 a case of beer sold, depending on the profits for 
the preceding year. The value of good will of the beer 
business in suit, using his formula, is not shown. The 
receiver, Paul Jones, testified the rule of thumb in the 
sale of a pepsi-cola business was $1 per case for all 
bottled goods for the previous year but that this in- 
cluded not only the franchise and good will but also the 
machinery and equipment used in connection with such 
a business. He said it included everything but the 
cash on hand, accounts receivable, and inventory. In 
1959, 208,324 cases of soft drinks of all kinds were sold 
and using his rule, the franchise, good will, machinery 
and equipment, put together, would have had a value 
of $208,324. 

In addition, the report of the auditor disclosed the 
balance sheet on April 13, 1960. It showed assets of 
$95,066.80 and liabilities of $131,896.45, making a net 
deficit of $36,829.65 in assets on that day. The report 
contained also an operating statement of the business 
from-December 31, 1959, to the close of business on 
April 13, 1960. It showed a net loss in that period of 
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$2,095.63 which was reflected in the balance sheet. 
The capital accounts of the partners were shown. The 
defendant’s capital account was shown to be a minus 
$107,898.84, and the plaintiff’s $71,069.19. The trial court 
further adjusted the defendant’s capital account in his 
favor because of error in arithmetic, concerning which 
there is no appeal by the plaintiff, making it a minus 
$100,060.97 on April 13, 1960. It would appear that if 
the good will and franchise of pepsi-cola were valued 
at defendant’s figure of $210,291, and half of it added to 
the defendant’s capital account of a minus $100,060.97, 
the defendant’s capital account would be increased to 
$5,084.53, but the evidence is in conflict and the condi- 
tion of the partnership’s affairs enter into the determina- 
tion of value. Defendant would still be, however, in- 
debted to the partnership by reason of the $40,378.81 be- 
cause of his conversion of the miscellaneous receipts. 
The contents of various pleadings filed by the de- 
fendant before the intervention show that the receiver 
had been operating on a temporary authorization to 
continue bottling pepsi-cola from the Pepsi-Cola Com- 
pany of New York, dated August 1, 1961, to expire Oc- 
tober 31, 1961. The New York company claimed the 
franchise granted the partnership in 1948 was terminable 
at any time by either party and was not transferable 
without its consent. Pepsi-Cola Company of New York 
granted a further temporary extension to bottle its 
products but purportedly terminated all such temporary 
authority by letter dated November 30, 1962. Defend- 
ant recognized the danger to the business in his plead- 
ing, wherein he stated: “* * * that a profitable bottling 
business cannot be carried on in Alliance without a 
Pepsi-Cola bottling appointment; that irrespective of 
the correctness of the action of the Pepsi-Cola Company 
said Receiver will not be furnished the necessary ingre- 
dients for the bottling of Pepsi-Cola and that if said 
sale is postponed such business will be operated at a 
loss for an indefinite period of time, and that if such 
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sale is postponed until the plaintiff’s and the Receiver’s 
rights against the Pepsi-Cola Company are adjudicated 
the assets in the possession of the Receiver will be 
diminished and wasted and that all of the assets in the 
possession of the Receiver will be wagered on the out- 
come of such suit against the Pepsi-Cola Company; 
* * *” Defendant maintained the franchise with the 
Pepsi-Cola Company of New York was not saleable or 
transferable and the receiver could not transfer any 
rights to it. Meanwhile, a new franchise had been is- 
sued to the Mid-West Bottler’s, Inc., of which the de- 
fendant was an employee and stockholder. To obtain 
the necessary ingredients, the trial court authorized 
the receiver to bring suit for the determination that the 
franchise was perpetual and assignable, which was done, 
and such determination was made, and the Pepsi-Cola 
Company of New York was enjoined from furnishing its 
secret formula to others in the area. This is of record 
herein as well as having been set out in the opinion in 
Jones v. Pepsi-Cola Company, 223 F. Supp. 650. From 
December 31, 1959, to April 13, 1960, while the company, 
according to the balance sheet, had a net loss of $2,095.63 
and its assets were depleted as stated, the defendant 
drew $8,978.07 from the firm. The trial court found 
that, considering the financial condition of the partner- 
ship and the precarious condition it faced from the ex- 
cessive withdrawals of the defendant and the uncertain- 
ty of its franchise on April 13, 1960, its good will, fran- 
chise, and going concern had no value at that time. 
This court in Iman v. Inkster, 90 Neb. 704, 134 N. W. 
265, held: “The good will of a dissolved partnership is a 
part of the assets of the firm.” In 40 Am. Jur., Partner- 
ship, § 351, p. 376, it is stated: “The partner claiming 
an allowance for his share of the good will must show its 
value by evidence, and if none is shown to exist he will 
not be entitled to receive anything.” It is not necessary 
to determine whether this rule should be applied in all 
cases. We do conclude, however, that in the case before 
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us where the defendant, who as managing partner has 
had the exclusive control of the production, sales, and 
distribution of the products of the partnership, seeks to 
establish the value of the good will and franchise there- 
of, the burden of doing so will rest upon him. The 
record before us does not indicate he has met that 
burden and we are in accord with the determination of 
the trial court that the good will and franchise of the 
partnership had no value on the date of dissolution. 

The next objection to the judgment concerns the find- 
ing that the partnership’s bank accounts were overdrawn 
more than $53,000. The intervener claims the accounts 
were overdrawn in a much lesser amount and if the 
correct amount was shown the balance sheet would not 
have shown insolvency. The principal place of business 
of the partnership was at Alliance, Nebraska, where the 
actual bottling of pepsi-cola and other ingredients was 
performed. It, however, had maintained warehouses 
and ancillary facilities at Valentine, Scottsbluff, and 
Sidney, Nebraska. It maintained bank accounts in all 
of these cities. On April 13, 1960, the books of the banks 
in the towns hereafter listed showed credits to the part- 
nership accounts therein in the amounts set out here- 
after to which, in some instances, items of credit in 
transit are added: Nebraska State Bank, Valentine, 
$1,590.49; an unnamed bank at Scottsbluff, $2,096.17, 
transit items $185.95, total $2,282.12; American National 
Bank. Sidney, $2,963.26, transit items $110.51, total $3,- 
073.77; and an unnamed bank at Alliance to the credit 
of Pepsi-Cola Bottling, including transit items, $3,926.95, 
and to the credit of Standard Bottling Company, $4,- 
868.72, transit $1,214.32, total $6,083.04. The controversy 
concerns the outstanding checks on April 13, 1960, all 
of which were later paid by the receiver at the banks 
on which they were drawn in the following amounts 
on the several banks, to wit: Valentine, $6,891.02; Scotts- 
bluff, $11,498.46; Sidney, $16,307.14; Alliance Pepsi-Cola 
account, $28,043.98; and Standard Bottling Company, 
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$7,028.34. The balance sheet treated the bank accounts 
as though all the outstanding checks had been paid on 
April 13, 1960, which left an overdraft in the combined 
bank accounts of $52,812.57 which is approximately, 
but not in excess of, $53,000. 

Some of these outstanding checks are what a member 
of the auditing firm who testified termed “internal 
checks.” ‘We will hereafter refer to this witness as 
the auditor. He designated these internal checks as 
those drawn on the banks at Valentine, Scottsbluff, or 
Sidney in favor of the partnership which were to be later 
deposited to the partnership account at the bank at Al- 
liance. It is, of course, obvious that any checks issued 
to the partnership by the partnership and later deposited 
by it to its credit in another bank would not alter or 
deplete the aggregate partnership’s bank account. In 
this case the auditor’s testimony shows that not all of 
the checks drawn on the banks at Valentine, Scottsbluff, 
or Sidney were “internal checks” but most of them were, 
to wit: At Valentine, $6,670.22; at Scottsbluff, $11,- 
195.01; and at Sidney, $15,849.68. The auditor testified 
none of the checks, either of Pepsi-Cola or Standard 
Bottling Company, on Alliance were internal checks. 
The intervener contends these internal checks, totaling 
$33,714.91, should not have been counted as outstanding 
checks and would not affect the partnership bank 
accounts. 

We do not think the “internal checks” can be disposed 
of so lightly. It is necessary to consider the evidence 
with respect to the partnership books and the circum- 
stances and purpose for which the checks were drawn. 
We think this may be reasonably and fairly inferred 
from the evidence in the record. When, for instance, 
the warehouse at Valentine ordered pepsi-cola, the trucks 
at Alliance took it from the warehouse there to that at 
Valentine. The check on Valentine was then drawn. It 
appears to have been physically written at Alliance. 
On the Valentine books it was credited to the bank and 
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debited ‘to the warehouse purchases in accounts pay- 
able. Until the check was cashed at Alliance the value 
of the shipment in the amount of the check was credited 
to sales on the warehouse books and charged to ware- 
house accounts receivable. When the bank account at 
Valentine permitted the checks to be paid they were 
cashed at Alliance and charged to the bank there and 
credited to the warehouse accounts receivable on the 
books there. It seems clear this was a method to keep 
score on the bottled merchandise going out of the ware- 
house at Alliance to the other branches of the business 
until settled for. It is clearly inferable from the evi- 
dence that those in charge of the branch offices were to 
deposit the receipts from deliveries made from their 
warehouse in their respective bank at the branch. If, 
in the end, the checks were not paid the merchandise 
represented by the accounts receivable at Alliance and 
purchases payable at Valentine would remain unpaid 
and their value lost. The undisposed portion of the mer- 
chandise in the warehouse would be, of course, reflected 
in the inventory. The same method of issuing checks 
and carrying the accounts was followed at Scottsbluff 
and Sidney. 

The intervener claims the internal checks either should 
have been disregarded or else they should have been 
treated as cash. The auditor states: “No adjustment 
was made in the bank account, because the checks were 
issued, outstanding, and they had been charged to pur- 
chases on the warehouse records. And they were sub- 
sequently deposited to the Alliance bank account. The 
warehouse accounts receiveable (sic), due in Alliance, 
were only set up at the end of each year. The amount 
of this payable, which was set up as being owed by the 
warehouses to Alliance, was shown on the Alliance 
record as accounts receiveable (sic) due from ware- 
house. Since the checks previously issued by the ware- 
house, and charged to purchases at the time issued, were 
being held. because of insufficient funds in the warehouse 


58 NEBRASKA REPORTS [Vov. 180 


Essay v. Essay 


bank account. This resulted in an overstatement in 
purchases to the extent of the amount of the oustanding 
(sic) checks. 

“We adjusted the payables and purchases by the 
amount of the checks that had been issued and were 
outstanding at December 31st, and had previously been 
charged to purchases. 

“Now, if we had ignored these outstanding checks, and 
adjusted the bank account for them, an adjustment in 
like manner would have to be made to accounts payable, 
and the net effect on the capital accounts would have 
been none.” Also, he testified if he had treated the 
checks as cash, he would have had to reduce the accounts 
receivable and the assets would have remained the same. 

It appears, therefore, that however these checks are 
considered the liabilities of the partnership remains the 
same, showing a shortage either in the bank or in the 
warehouse. The auditor treated them as checks afloat 
against the bank account on which they were issued and 
from which the receiver later paid them. This was done 
in accordance with the entries on the books maintained 
by the defendant. We think there was no error in so 
doing. 

Other complaints are made as to the auditor’s balance 
sheet. They involve amounts proportionately so small 
that alone they could not possibly result in reducing the 
deficit in defendant’s capital account enough to show 
he had an interest in the partnership on April 13, 1960. 
Some of them only will be mentioned. 

The intervener claims that the trucks and other im- 
portant items of machinery had been depreciated too 
rapidly and that the equipment which was valued at 
$85,294.21, being the depreciated value on the books, 
should have been revalued. The auditor took this from 
the books of the partnership which this court charged 
the defendant with the responsibility of keeping. Essay 
v. Essay, 175 Neb. 689, 123 N. W. 2d 20. In Frey v. 
Hauke, 171 Neb. 852, 108 N. W. 2d 228, it is stated: “A 
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managing partner who acquiesces in the matter of the 
depreciation relating to the partnership business as set 
up by an accountant is in no position to complain about 
such depreciation.” 

The intervener claims that certain items of expense 
such as advertising, insurance, and rent, covered in part 
items which would accrue after April 13, 1960. It con- 
tends the prepaid portion of the items should have been 
excluded from the items of expense for the period in 
question on the operating statement. The auditor, while 
admitting this might have properly been done, explained 
that they were computed as paid. He said if items paid 
during the period prepaid in part obligations to accrue 
thereafter were excluded, payments of expense made 
thereafter which included expense for the period in 
question should be added. 

A certified public accountant, who testified for the 
defendant and intervener, maintained the balance sheet 
as prepared by the auditor appointed by the court was 
incomplete and inaccurate. He said the balance sheet 
was prepared on an accrual basis and any prepaid items 
should have been set out. The auditor testified that 
he prepared the balance sheet from the books of the 
partnership which, in some respects, were incomplete 
and that some statements were missing. The inven- 
tories on the books were in dollar totals and not in physi- 
cal assets. He stated it was the best the accountants 
could do because there were so many unknowns. It is 
to be noted that the balance sheet was prepared more 
than 4 years subsequent to the date in question. 

In Essay v. Essay, 175 Neb. 689, 123 N. W. 2d 20, this 
court determined in the same proceeding: “A managing 
partner having exclusive control of a partnership busi- 
ness not only controls production, sales, and distribu- 
tion of products but is responsible for keeping all rec- 
ords and books of account, * * *.” This court in its 
prior opinion also held that Edward as managing part- 
ner had a continuing duty to keep the books and records 
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accurately and the entries therein are conclusive as 
against him. “When a question of fact is once deter- 
mined on its merits, that question is settled so far as the 
litigants are concerned and it may not be relitigated 
between the same parties.” Frey v. Hauke, 171 Neb. 
852, 108 N. W. 2d 228. 

These determinations were made before the petition 
in intervention was filed. “Ordinarily, an intervener 
must take the suit as he finds it, is bound by the previ- 
ous proceedings in the case, and cannot complain of the 
form of the action or of the informalities or defects in 
the proceedings between the original parties.” State ex 
rel. Nelson v. Butler, 145 Neb. 638, 17 N. W. 2d 683. 

In this case, we further hold that a managing partner, 
who has been held by the court to be responsible for 
keeping its records and accounts, has the burden of show- 
ing any errors in a balance sheet prepared from such 
accounts by an auditor appointed by the court pursuant 
to a stipulation of the partners in which such managing 
partner joined. Having examined the record presented 
to the trial court, we adopt the balance sheet prepared 
by the accountants appointed by the court and find 
under the evidence received that on the date of the dis- 
solution of the partnership on April 13, 1960, the defend- 
ant Edward Essay had no interest in the partnership 
assets and therefore no interest in the profits earned after 
dissolution. , 

The second appeal herein is from the trial court’s 
order confirming the sale of the business, including the 
good will’ and franchise of the partnership, to Martha 
Essay for the sum of $366,000. There were three sales 
herein. The first, which was held at public auction on 
April 27, 1964, after extensive advertisement, resulted 
in Martha Essay being the highest bidder in the sum of 
$294,000. This was set aside at the instance of the de- 
fendant. At the second one held September 8, 1964, 
the defendant made the high bid of .$333,000 but he 
did not perform his bid. The trial court found there 
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had been no sale and offered the same for sale in open 
court but no bids were received. Declaring the bidding 
was open, it deferred further action concerning the sale 
on defendant and intervener’s motion until after the 
determination of the capital accounts of the partners. 
By the order of the court on November 30, 1964, the sale 
was continued until January 5, 1965, at 10 o’clock a.m. 
On that day an auction was held in open court at which 
the plaintiff and Western Bottlers Company, an Iowa 
corporation, were bidders, resulting in a sale by the 
court to Martha Essay for $366,000 which the court on 
the same day confirmed. 

The intervener in its brief does not contend that ihe 
partnership property did not sell for a fair and reason- 
able value, nor that a subsequent sale would bring a 
greater amount. The only argument made in the brief 
of the intervener is to contend that the trial court erred 
in sustaining a motion made by the plaintiff shortly 
after confirming the sale for permission to give her 
credit for all of her bid in excess of $60,000 upon her 
capital account, the profits, and any amounts due her 
from the defendant. This, it is urged, amounts to chang- 
ing the terms of the sale after confirmation. 

Lockwood v. Cook, 58 Neb. 302, 78 N. W. 624, was 
an action of foreclosure of a real estate mortgage. There 
was a decree and sale. At the sale the plaintiff in the 
action, whose lien was the first one, purchased the prop- 
erty at a sum less than the amount to which he was 
entitled under the decree. It was held not a forceful 
objection to confirmation of the sale that the amount 
bid had not been paid to the officer in money; and that 
it was unnecessary that the formality of handing the 
money to the officer by the plaintiff and purchaser and 
its return to him by the officer should be observed. In 
In re Renne, 55 F. Supp. 868, the federal court for the 
district of Nebraska cited and discussed Lockwood v. 
Cook, supra, and other cases and authorities, and. con- 
cluded that under Nebraska law a lienholder may re- 


62 NEBRASKA REPORTS [VoL. 180 
Central Constr. Co. v. Blanchard 


ceive credit on his bid at a judicial sale to the extent 
that, under the decree, the purchase price is applicable 
on his lien. In the present case the court had already 
found the plaintiff had an investment account which 
exceeded $190,000 and that she was entitled to the profits 
from the business after the dissolution. These profits 
have been quite substantial during the receivership. 
Plaintiff did assume certain obligations to pay the part- 
nership creditors. She made application to the court to 
be allowed credit for that part of her bid which ex- 
ceeded $60,000. The court had cognizance of the reports 
of the receiver and the auditors before it granted this 
credit. We think under the circumstances there was no 
error in its so doing. 

After considering the contentions urged by the inter- 
vener we find no error in either of the judgments of the 
trial court appealed from and the same are therefore 
affirmed. 

AFFIRMED. 


CENTRAL CONSTRUCTION COMPANY, A NEBRASKA CORPORA- 
TION, APPELLEE AND CROSS-APPELLANT, v. MaseL H. 


BLANCHARD, APPELLANT AND CROSS-APPELLEE. 
141 N. W. 2d 416 


Filed April 1, 1966. No. 36033. 


1. Mechanics’ Liens. Where there is a contract for a specified 
sum to furnish labor and materials for the repair of a building, 
a detailed account is not necessary for filing a mechanic’s lien. 

2. Alteration of Instruments. Under the circumstances in this 
case, the filling of a blank in the written instrument was not 
a material alteration, and the plaintiff, in the absence of specific 
instructions otherwise, had implied authority to fill in the date. 

3. Usury: Costs. In an action to recover the valid principal 
amount due on a usurious contract, the defendant shall recover 
costs under the provisions of section 45-105, R. R. S. 1943. 

4. Usury: Interest. Where the defense of usury is established, 
the plaintiff is not entitled to interest on the judgment awarded 
him. 
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Appeal from the district court for Madison County: 
GEorGE W. Dirtrick, Judge. Affirmed as modified. 


James F. Brogan, for appellant. 


Abrahams, Kaslow, Story & Cassman and Deutsch & 
Hagen, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


Brower, J. 

This is an action to foreclose a mechanic’s lien based 
on a written contract involving a time price differential. 
The trial court entered a judgment for the plaintiff for 
the amount of the cash contract price. The defendant 
has appealed, and the plaintiff has cross-appealed. 

On April 10, 1963, the plaintiff and defendant entered 
into a written contract providing that the plaintiff would 
remodel and repair the defendant’s residence. The con- 
tract had a total cash price of $1,350, and contained a 
time price differential of $505.80, with a total time price 
balance of $1,855.80, payable in 60 installments of $30.93 
each on the same day of each successive month. It was 
on a printed form which was completely filled out at the 
time it was signed by the defendant except for the com- 
mencement date of the payments. There was specific 
testimony that it was understood and agreed that the 
payments would commence 45 days after the job was 
completed. Sometime later the date of June 28, 1963, 
was inserted as the commencement date for monthly 
payments. 

The plaintiff employed a carpenter who performed 
most of the labor. The plaintiff furnished the materials 
and the work was completed on or about May 10, 1963. 
On that date, the defendant signed a completion certifi- 
cate. The mechanic’s lien was filed May 25, 1963, for the 
sum of $1,855.80. The itemization on the lien was: 
“See attached copy of contract.” 

The judgment of the district court found that the 
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plaintiff was entitled to recover the sum of $1,350 only 
and that the charge for the time price differential was 
invalid. It held the sum of $1,350, together with $4.75 of 
recording expense, was a first lien, and entered judgment 
of foreclosure for the sum of $1,354.75, with interest from 
the date of the judgment at 6 percent and plaintiff’s 
costs in this action. 

The defendant contends first that the plaintiff was a 
mere broker who advanced money only; that the labor 
was actually performed by someone other than the plain- 
tiff; and that, therefore, the plaintiff has not established 
that it furnished labor and materials within the meaning 
of the mechanic’s lien statute. It is apparently the de- 
fendant’s position that a contractor must perform the 
labor and deliver the materials itself, and cannot perform 
through agents or subcontractors. The argument is that 
when a principal contractor contracts with someone else 
to furnish labor or materials required, the contractor is 
merely furnishing money, and not the labor or mate- 
rials within the meaning of the mechanic’s lien statute. 
This is simply unsupported by the record here, and 
there is no question but that the work and materials 
were furnished by the plaintiff under the contract, al- 
though the labor was performed by a carpenter who was 
paid on a basis other than an hourly basis. 

It is contended that the plaintiff did not file a written 
itemized account as required by section 52-103, R. R. S. 
1943, although it did attach to and file with the lien a 
copy of the written contract. This court has held that 
where there is a contract for a specified sum to furnish 
labor and materials for the repair of a building, a de- 
tailed account is not necessary. Green v. Fiester, 125 
Neb. 874, 252 N. W. 397. The lien and its filing here 
complied with sections 52-101 and 52-103, R. R. S. 1943. 

The defendant also contends that the plaintiff had no 
authority to fill in the blank as to the date for commence- 
ment of monthly payments. The evidence shows that 
it was agreed that the commencement date would be 
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45 days after the job was completed. The defendant did 
not deny that agreement, but simply testified that she 
did not give any authority to fill in any blanks. Under 
such circumstances, the filling of the blank in the writ- 
ten instrument was not a material alteration, and the 
plaintiff, in the absence of specific instructions other- 
wise, had implied authority to fill in the date. See, 
Montgomery v. Dresher, 90 Neb. 632, 134 N. W. 251, 
38 L. R. A. N. S. 423; Mazanec v. Lincoln Bonding & 
Ins. Co., 169 Neb. 629, 100 N. W. 2d 881. 

The district court’s action in entering a judgment for 
the plaintiff for the amount of the cash contract price was 
correct. 

The remaining matters in dispute involve that portion 
of the contract requiring payments in excess of the cash 
price, and with the right to interest and costs as affected 
by those requirements. The defendant contends that 
the plaintiff is not entitled to any costs, nor even interest 
on the judgment because the contract is usurious. The 
plaintiff contends, in its cross-appeal, that the contract 
was for a time price differential; that it was not usurious; 
and that the plaintiff is entitled to the full amount of the 
contract, including the full time price differential, in- 
terest, and costs. 

The district court found that the time price differen- 
tial was invalid, and the defense of usury was specifi- 
cally pleaded. It has been established since Elder v. 
Doerr, 175 Neb. 483, 122 N. W. 2d 528, that a contract in 
compliance with the 1959 Nebraska Installment Sales Act 
was not a bona fide time sale, under circumstances simi- 
lar to those in the case here, and that such agreements 
were usurious when they provided for time price charges 
in excess of the legal interest rate. Since that decision, 
legislative action has changed the effect of such con- 
tracts so that they are no longer entirely void, but there 
is now no right to collect or receive any interest or 
charges on such a contract. The practical effect has been 
to place such contracts under the provisions of the gen- 
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eral usury statute, section 45-105, R. R. S. 1943. That 
section provides: “If a greater rate of interest than is 
allowed in section 45-101 shall be contracted for or re- 
ceived or reserved, the contract shall not on that ac- 
count be void, but if in any action on such contract, 
proof be made that illegal interest has been directly or 
indirectly contracted for, or taken, or reserved, the plain- 
tiff shall recover only the principal, without interest, 
and the defendant shall recover costs; and if interest shall 
have been paid thereon, judgment shall be for the prin- 
cipal, deducting interest paid; * * *.” (Italics supplied.) 

The statute is specific that the defendant shall recover 
costs. In Montgomery v. Albion National Bank, 50 Neb. 
652, 70 N. W. 239, it was held that the defendant’s re- 
covery of costs even applied to costs incurred in the 
suing out of an attachment before judgment. 

In the case of Interstate Savings & Loan Assn. v. 
Strine, 58 Neb. 133, 78 N. W. 377, this court held that 
where the defense of usury was established, the plain- 
tiff was not entitled to interest on the judgment awarded 
him. This is the proper construction placed on section 
45-105, R. R. S. 1948, hitherto set out. The first portion 
in italics plainly provides that on a usurious contract the 
plaintiff shall recover only “the principal, without in- 
terest.” The second portion emphasized refers to the 
judgment which shall be for the principal. We think 
the legislative intent is clear that no interest can be 
recovered on the judgment. Section 45-105, R. R. S. 
1943, is a special statute governing usurious contracts 
and judgments to be entered thereon, and takes pre- 
cedence over the general statute providing for interest 
on judgments, section 45-103, R. R. S. 1943, in cases 
where usury is established. 

The judgment in this case should be for the plaintiff 
for the sum of $1,350 without interest, with all costs 
to be taxed to the plaintiff. 

For the reasons herein stated, the judgment is affirmed 
as modified, the same to be without interest, and with 
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costs taxed to the plaintiff. 
AFFIRMED AS MODIFIED. 

McCowy, J., dissenting. 

I respectfully dissent from that portion of the major- 
ity opinion which affirms the case of Interstate Savings 
& Loan Assn, v. Strine, 58 Neb. 133, 78 N. W. 377, and 
holds that, under the provisions of section 45-105, R. R. 
S. 1943, the plaintiff is not entitled to interest on the 
judgment awarded it. 

Not only does the majority opinion reaffirm the Strine 
case, it actually extends it. The Strine case reached 
its holding with no reference whatever to section 45- 
103, R. R. S. 1943, dealing with interest on all decrees 
and judgments. The majority opinion here states: ‘“Sec- 
tion 45-105, R. R. S. 1943, is a special statute governing 
usurious contracts and judgments to be entered thereon, 
and takes precedence over the general statute providing 
for interest on judgments, section 45-103, R. R. S. 1943.” 
(Emphasis ours.) 

The Strine case in 1899 apparently overlooked, and cer- 
tainly did not consider, the doctrine of merger. The 
majority opinion here still does not mention the doctrine 
of merger, under which a judgment becomes a new 
cause of action and wipes out the old cause of action. 
This is done on the strength of the language that the 
plaintiff shall “recover only the principal without in- 
terest.” This court now concludes that “the legislative 
intent is clear that no interest can be recovered on the 
judgment.” The opinion determines that the Legislature 
specifically intended to discard the doctrine of merger 
as applied to judgments entered upon portions of usuri- 
ous contracts specifically declared to be wen by ae 
same statutory enactment. 

Restatement, Judgments, § 47, p. 181, states he asi 
of merger: ‘Where a valid and final personal judgment 
in an action for the recovery of money is: rendered-in 
favor of the: plaintiff; (a) the plaintiff cannot there- 
after maintain an action against the. defendant on the 
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cause of action; but (b) the plaintiff can maintain an 
action upon the judgment.” The comment is particularly 
applicable here: “a. The doctrine of merger. Where the 
plaintiff brings an action against the defendant and a 
valid and final judgment for the payment of money is 
rendered in favor of the plaintiff, the original claim of 
the plaintiff is extinguished and a new cause of action 
on the judgment is substituted for it. In such a case, the 
plaintiff’s original claim is merged in the judgment. It 
is immaterial whether or not the plaintiff’s original claim 
was valid. It is immaterial whether or not the defendant 
had a defense to the action if he did not rely upon it, or 
if he did rely upon it and judgment was nevertheless 
given against him. It is immaterial whether the judg- 
ment was rendered upon a verdict or upon a demurrer 
or other objection to the pleadings or upon confession 
or default.” 

The majority opinion determines that section 45-105, 
R. R. S. 1943, is a special statute as to interest on judg- 
ments. It appears in Chapter 45 dealing only with in- 
terest. Section 45-103, R. R. S. 1943, deals with interest 
on judgments and decrees; section 45-104, R. R. S. 1943, 
deals with interest on other contract obligations; and 
section 45-106, R. R. S. 1943, deals with interest on 
warrants or orders of municipal subdivisions. The con- 
clusion that it is a special statute, applying to judgments, 
is reached in spite of the fact that section 45-105, R. R. 
S. 1943, itself, in the first sentence states “the contract 
shall not on that account be void, but if in any action 
on such contract * * *.” (Emphasis ours.) The only 
portion of section 45-105, R. R. S. 1943, which ever men- 
tions the word “judgment” says “judgment shall be for 
the principal, deducting interest paid.” 

Our belief that the Strine case overlooked the doctrine 
of merger, and the relevancy of section 45-103, R. R. S. 
1943, is confirmed by the case of Male v. Wink, 61 Neb. 
748, 86 N. W. 472, which clearly involved the same issue 
of interest on the judgment itself. This court said: 
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“Plaintiffs are entitled to a decree of foreclosure for 
the sum of $115.12 (the principal amount, deducting in- 
terest paid), and for the amount of taxes by them 
paid on the mortgaged premises, with ten per cent in- 
terest thereon from the date of such payment. The 
decree is accordingly reversed, and the cause remanded 
with directions to enter a decree in favor of the plain- 
tiffs in accordance with this opinion, without costs to 
them.” (Parenthetical insert ours.) The implication 
as to interest on the judgment seems clear, although the 
Strine case was not referred to. 

Various legislative and constitutional provisions deal- 
ing with time sales contracts have been adopted re- 
cently in specific response to this court’s prior holdings 
that usurious time sales contracts were void. All of the 
legislative enactments and declarations refer to contracts 
or to interest or charges contracted for. These enact- 
ments specifically state that the contracts shall not be 
void. So far as we can determine, not one of the legis- 
lative enactments refer to judgments nor interest on 
judgments. 

The majority opinion treats section 45-105, R. R. S. 
1943, as though the words “the plaintiff shall recover 
only the principal, without interest,” not only designated 
the amount for which the judgment should be entered, 
but also specifically said that the judgment itself should 
be without interest. In the portion of section 45-105, 
R. R. S. 1943, dealing with situations where interest shall 
have been paid, the only place where the word “judg- 
ment” is used, the specific direction of the statute is that 
“judgment shall be for the principal, deducting interest 
paid,” and there is no reference whatever to interest on 
the judgment. 

As this court held in Patterson v. Spelts Lumber Co., 
166 Neb. 692, 90 N. W. 2d 283, the provisions of section 
45-103, R. R. S. 1943, for the payment of interest on all 
decrees and judgments for the payment of money: 
“* * * refer to judgments or decrees for money which 
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is immediately due and collectible where its nonpay- 
ment is a breach of duty on the part of the judgment 
debtor.” The judgment here is clearly that. 

It seems to us a strained construction to treat sec- 
tion 45-105, R. R. S. 1943, as a special statute intended 
to apply not only to interest on usurious contracts be- 
fore judgment, but also as intended to apply to judgments 
for the portion of such contracts which the same stat- 
ute specifically declares to be valid, and which by judg- 
ment and merger become immediately due and collecti- 
ble. We believe that the majority opinion here not only 
raises serious questions as to the doctrine of merger 
and of special and general legislation, but affirms a de- 
cision which we believe to be erroneous. Subsequent 
action of this court, the electorate, and the Legislature 
has also altered the problems of interpretation. 

We believe that the case of Interstate Savings & Loan 
Assn. v. Strine, 58 Neb. 133, 78 N. W. 377, should be 
overruled, and that the plaintiff should have judgment 
for the sum of $1,350, with interest from November 20, 
1964, with all costs to be taxed to the plaintiff. 

I am authorized to state that Boslaugh and Smith, 
JJ., join in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. Roy E. QUINN, 


APPELLANT. 
141 N. W. 2d 422 


Filed April 1, 1966. No. 36107. 


1. Criminal Law. The Supreme Court, in a criminal action, will 
not interfere with a verdict of guilty based upon conflicting 
evidence unless it is so lacking in probative force that it can 
be said, as a matter of law, that it is insufficient to support a 
finding of guilt beyond a reasonable doubt. 

. Malice is an element of the offense of maliciously 

shooting a person with intent to kill, wound, or maim, as the 

crime is defined by section 28-410, R. R. S. 1943. 

. Where the trial court defines “malice” or “maliciously” 
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by a general definition, it is not prejudicial error in the absence 
of a request that the jury be given the more recognized legal 
definition. 
Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


John McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
Brower, SMITH, and McCown, JJ. 


CARTER, J. 

Defendant was convicted of the crime of shooting 
with intent to kill, wound, or maim and sentenced to 
penal servitude for a term of 3 years. The defendant 
has appealed. 

The evidence shows that about 4:30 p.m. on October 
23, 1964, defendant went to the Highway Tavern and 
met Claude D. Lovelace. Twila Quincy came into the 
tavern shortly thereafter. The three of them engaged 
in drinking until about 10:30. They then went to the 
Arrow Inn where they continued their drinking. It 
appears that defendant had been keeping company with 
Twila for some time. They got into an argument and 
Twila left accompanied by Lovelace. They went to 
Twila’s home. 

Lovelace testified that Twila invited him into the 
house. He says they drank some coffee and smoked a 
cigarette. Twila then stated she was going to bed. She 
went into the bedroom and lay on the bed without un- 
dressing. Lovelace says that he went into the bedroom, 
sat on the edge of the bed and tried to talk to Twila, but 
she fell asleep. He says that he either fell asleep or 
passed out and fell to the floor. He says that he con- 
tinued to sleep until he was awakened by defendant 
prodding him with the butt end of a rifle. He says that 
Twila was lying on the floor with a mangled foot. 


72 NEBRASKA REPORTS [VoL 180 
State v. Quinn 


He quotes the defendant as saying, “I have already shot 
her and I’m going to shoot you.” Lovelace says he ran 
out the door followed by the defendant who fired two 
shots as he ran down the street. He ran about 10 blocks 
at which time he hailed a police cruiser car and came 
back with the policemen to Twila’s home. 

An ambulance was sitting in front of her home when 
Lovelace and the police arrived. Other members of the 
police force arrived shortly thereafter. The police 
found Twila lying on the floor with her clothes on and 
one foot practically shot off. A .348 caliber rifle was 
laying on the bed. There were large blood spots on the 
bed and on the floor. Two bullet holes were found in 
the bed. One bullet was found in the floor, another in 
a wall. Defendant was present. He told the police the 
shooting was an accident. Twila was removed to a hos- 
pital by ambulance and her foot was subsequently 
amputated. 

Defendant testified to the same facts as Lovelace and 
Twila up to the time the latter two left the Arrow Inn. 
From that point on his testimony was substantially as 
follows: He did not see Twila and Lovelace leave the 
Arrow Inn. About midnight he went home and to bed. 
Thereafter he began to worry as to whether or not Twila 
got home safely. He called her home and no one an- 
swered. He called a second time and a man answered 
who in response to his question said Twila was not there. 
He thought the voice was that of Twila’s former hus- 
band. He had previously been told by Twila that her 
former husband was very abusive and that he had 
beaten her up several times. He dressed, loaded his 
.3848 caliber rifle, and drove to Twila’s home. He admits 
that he shot a hole in the floor of his apartment while 
loading the gun. 

On arriving at Twila’s home, he tried to enter through 
the north door. Finding it locked, he shot the lock off 
and entered the kitchen. He says Twila came running 
into the kitchen and that he asked, “Where’s Elmer?” 
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Twila told him he was not there and demanded the 
gun. He handed it to her. He looked around for Twila’s 
former husband and discovered Lovelace lying on the 
floor. He thought he better get the cocked gun because 
it was dangerous and might go off. Twila pushed him 
aside and ran into the bedroom with the gun. He heard 
a shot. He ran into the dark bedroom and picked up 
the gun which was laying on the bed. Lovelace jumped 
up and ran out of the house. He says that he did not prod 
Lovelace with the gun and that Lovelace said nothing 
before running out of the house. He followed Lovelace 
out of the house and shot up in the air to “just help 
him along a little bit.” He went back in the house and 
Twila said, “I’m shot.” He asked where the light switch 
was and he says she got up and turned on the lights. He 
says he then attempted to let the hammer down on the 
gun, the hammer slipped, and the gun went off shooting 
the second hole in the bed. He then threw the gun 
over on the bed where it was found by the police. De- 
fendant says that he thought the man who was in the 
room was Twila’s ex-husband and that he knew no dif- 
ferently until the police told him at the police station. 
Prior to the trial, Twila and defendant were married. 
She was called as a witness for the defendant. She tes- 
tified that she did not know that Lovelace was in the 
house until he got up from the floor and ran out of the 
house. She says she was asleep and awoke when she 
heard the gun blast that blew the lock off the kitchen 
door. She ran into the kitchen, told defendant “Elmer” 
was not there, and demanded the gun. He gave her the 
gun. Defendant saw Lovelace on the floor and demanded 
the gun. ‘Twila pushed defendant aside and ran into 
the bedroom with the gun and, to keep defendant from 
getting it, she “flipped” across the bed to lay it at the 
side of the bed and the gun went off. The shot awakened 
Lovelace and he ran out of the bedroom with the de- 
fendant behind him. There was no conversation be- 
tween defendant and Lovelace. Defendant came back 
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into the bedroom and she got up off the bed and walked 
to the south wall and turned on the lights. She then 
heard a second shot. She says she was then leaning 
against defendant and when he moved she fell to the 
floor. Defendant called an ambulance and she was 
removed to the hospital after the arrival of the police. 

A policewoman was called and testified that she inter- 
viewed Twila in the hospital the next day. She testi- 
fied that Twila said she came home with Lovelace; and 
that she slept on the bed fully clothed. She first saw 
defendant in the doorway of her bedroom, she heard 
two shots, and she fell or was blasted out of bed by the 
first shot. Twila said she heard defendant tell the police 
it was an accident but that she knew it was not. She 
further said that after having her leg shot off she was in 
a state of shock and could not remember details. She 
further stated that she did not think defendant in- 
tended to kill her; that they had been drinking; that 
she knew Lovelace had stayed all night; and that de- 
fendant had shot the gun while in a fit of rage. She 
said that defendant stood in the doorway screaming and 
cursing; and that he shot her. Twila came back on the 
witness stand and denied that she had made the incrim- 
inating statements to the policewoman. 

The evidence is sufficient to sustain the conviction. 
The evidence was in conflict on many of the essential 
facts, but the question of guilt under such circumstances 
is for the jury. It is a fundamental rule of law that the 
credibility of the witnesses and the weight to be given 
their testimony on conflicting evidence present a question 
of fact for the jury. In Texter v. State, 170 Neb. 426, 
102 N. W. 2d 655, this court said: “As stated in Small v. 
State, supra: ‘This court in a criminal action will not 
interfere with the verdict of guilty based upon conflict- 
ing evidence, unless it is so lacking in probative force 
that we can say, as a matter of law, that it is insufficient 
to support a finding of guilt beyond a reasonable doubt.’ ” 
See, also, Sherrick v. State, 157 Neb. 623, 61 N. W. 2d 
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358; Salerno v. State, 162 Neb. 99, 75 N. W. 2d 362. The 
verdict is sustained by the evidence. 

The defendant asserts that the trial court erred in not 
defining malice in the instructions. This issue was not 
raised in the motion for a new trial. No request for in- 
structions was made. It is the contention of the de- 
fendant that since malice is an element of the crime, 
the trial court is required not only to set malice out as an 
element of the crime but to define it as well. 

The applicable statute provides: ‘Whoever shall 
maliciously shoot, stab, cut or shoot at, any other per- 
son with intent to kill, wound or maim such person, shall 
be imprisoned in the Nebraska Penal and Correctional 
Complex not more than twenty years nor less than one 
year.” § 28-410, R. R. S. 1948. 

The trial court instructed the jury as to the elements 
of the crime as follows: ‘“(1) That on or about the 
24th day of October, 1964, in the County of Lancaster, 
State of Nebraska, the defendant, Roy E. Quinn, did 
then and there maliciously shoot Twila R. Quincy (2) 
With the intent to kill, wound, or maim said Twila R. 
Quincy.” In a previous instruction the jury was told 
the following: “Under these pleas of ‘Not Guilty,’ the 
burden is upon the State to prove beyond a reasonable 
doubt each and every one of the elements necessary for 
a conviction on both Counts I and II and each of them.” 
It is clear that the trial court submitted the issue of 
malice as an element of the crime charged to the jury. 

The trial court gave the following definition of terms: 
“You are instructed that to do an act unlawfully, will- 
fully, maliciously, and feloniously means to do it with 
the intent to violate the law and commit the act charged.” 

The defendant relies upon a definition in a. homicide 
case which defines “‘malice” in its legal sense as follows: 
“ ‘Malice,’ in its legal sense, denotes that condition of 
mind which is manifested by the. intentionally doing of 
a wrongful act without just cause or. excuse.. It means 
any willful or corrupt intention of the. mind.” . Housh 
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v. State, 43 Neb. 163, 61 N. W. 571. A correct and suit- 
able definition of “malice,” though many times attempted, 
has never been attained except by giving the term many 
different definitions. Carr v. State, 23 Neb. 749, 37 N. 
W. 630. In that case wesaid: “Approximately, it is that 
condition of the mind which shows a heart regardless of 
social duty, and fatally bent on mischief, the existence 
of which condition is inferred from acts done or words 
spoken.” While the legal definition of malice could have 
been better stated in the instant case, the definition 
given is sufficient in the absence of a request for a more 
definite definition. The definition given in the instant 
case could not have misled the jury to the prejudice of 
the defendant. 

We find the record to be free from prejudicial error 
and the judgment of the district court is affirmed. 

AFFIRMED. 


KatiE COUNTRYMAN, APPELLEE, v. R. B. RONSPIES, 
APPELLANT. 
141 N. W. 2d 425 


Filed April 1, 1966. No. 36119. 


1. Negligence: Trial. Where reasonable minds may draw differ- 
ent conclusions as to whether or not acts of negligence charged 
have been proved, the case must be submitted to the jury for 
decision. 

2. Trial. In considering a motion for a directed verdict, or for a 
judgment notwithstanding the verdict, the party against whom 
the motion is made is entitled to have every disputed question 
of fact in the evidence resolved in his favor, and to have the 
benefit of every inference that can be reasonably derived from 
the facts in evidence. 

3. Animals: Highways. It is the duty of the owner of cattle to 
exercise ordinary care to confine his cattle to prevent them 
from being unattended upon the public highway. The principal 
test is whether or not he should reasonably have foreseen that 
any of his cattle would be upon the highway and the occurrence 
of such an accident; and if the owner knows or, in the exer- 
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cise of ordinary diligence, should have known that any of his 
cattle are unattended upon the highway, it is his duty to exer- 
cise ordinary care to round them up and confine them. 

4. Appeal and Error. Error may not be predicted upon a refusal 
to give tendered instructions where the court has covered the 
substance thereof in other instructions. 

5. Trial: Appeal and Error. A party may not proceed with trial 
without objection and speculate on the outcome of the jury’s 
verdict and, if unfavorable, obtain a reversal on a ground upon 
which he might have but did not move for a mistrial at the time. 

6. Appeal and Error. A verdict of a jury in a law action based 
upon conflicting evidence will not be disturbed on appeal unless 
clearly wrong. 


Appeal from the district court for Pierce County: 
Fay H. Pottocx, Judge. Affirmed. 


Deutsch & Hagen and William E. Webster, for appel- 
lant. 


Brogan & Monen, for appellee. 


Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Koxssr, District Judge. 


Koxger, District Judge. 

This is an action instituted by the plaintiff against 
the defendant to recover damages claimed to have been 
sustained by her on October 21, 1962, at about 6:35 
p.m., when defendant’s Hereford cow came suddenly 
into her lane of traffic as she was driving north on U.S. 
Highway No. 81, causing a collision with other cars. 
Defendant’s motion for directed verdict was overruled 
and the case was submitted to the jury which returned 
a verdict for plaintiff. Defendant’s subsequent motion 
for a judgment in his favor notwithstanding the verdict 
or, in the alternative, for a new trial was overruled and 
defendant appealed. We find that the case was properly 
submitted to the jury and that its verdict, based upon 
conflicting evidence, and the judgment entered thereon 
should be sustained. 

Defendant assigns error to the district court on the 
grounds, among others, that his motion for directed ver- 
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dict should have been sustained; that the verdict and 
judgment are contrary to the law and the evidence; and 
that a judgment in his favor notwithstanding the verdict 
should have been rendered. 

If reasonable minds could have drawn different con- 
clusions as to whether or not acts of negligence charged 
were proved, the law required that the case be submitted 
to the jury; and the law also required that every contro- 
verted question of fact be resolved in favor of the plain- 
tiff against whom the motion was made, and that she 
was to have the benefit of every inference which could 
be reasonably derived from the evidence. These rules 
require a review of the evidence. 

There was evidence that defendant lived on the south- 
east quarter of a section where his home and buildings 
were located. A short distance north of his home was 
a pasture in which were four cows. The defendant’s 
Hereford cow involved in the accident was, according 
to defendant’s testimony, in this pasture in the after- 
noon and he had seen her there at about 6:15 p.m., 
when he returned home from a trip to the home of his 
son, Eugene. On cross-examination he admitted he had 
been asked, when a deposition was taken on March 6, 
1965, this question: “When was the last time you saw 
the cattle on October 21, 1962?” And that he had re- 
plied: “It must have been about 3:00, 4:00 o’clock.” The 
calf of the Hereford cow involved had been taken from 
her and was locked in the barn near the house. He said 
it was 9 months old and that the cow had not been bawl- 
ing to get to it. 

Defendant also owned the west half of the section im- 
mediately east from his home, across U. S. Highway 
No. 81. He rented this to his son, Eugene. There was 
a pasture on this half section which was east of an un- 
fenced area referred to as “idle acres.” Both defendant 
and Eugene had cattle in this pasture. They were Short- 
horns and red white-face cattle. Defendant testified 
it was his duty to maintain the fences on these two farms 
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but that Eugene helped. Defendant said that none of 
his cattle had been out and the only time any had been 
on the highway was in 1957 or 1958 when a bull he 
had loaned to Eugene broke out at Eugene’s place in 
the next section north of defendants. He said that if 
any cattle were out they were probably Behnkes. He 
stated on cross-examination that Behnke’s cattle were 
Black Angus. He stated the nearest person that owned 
cattle other than Behnke would be 1% or 2 miles from 
his place, except for those owned by his son, Eugene. 

Mr. Joseph C. Maly, a rural letter carrier from Crof- 
ton, Nebraska, testified that he left home between 8 
and 9 o’clock on the morning of October 21, 1962, and 
drove to Norfolk. Over the first hill north of the Ron- 
spies place he saw some six or eight cows, roan and red, 
close to and on the east side of the highway. He also 
said they might have been Herefords as they were red. 
He drove into the Ronspies place and told a young man 
about the cattle being out close to the highway. The 
young man said they were theirs and the witness drove 
on. In the evening, somewhere around 5 or 5:30 o’clock, 
he again passed the Ronspies place and, about the same 
distance north, two or three cows were out between 
the pasture fence and the highway—one or two roans 
and a red one or one or two red ones and a roan. He 
just drove on because he figured if they had put them 
in in the morning, they would more than likely go and 
look again in the evening to see if they stayed in. Mrs. 
Theresa Maly was with her husband on this trip. Her 
testimony was similar to his. She was not so sure of 
the color of the cows, thought they were mixed, some 
white faces and a couple of roans. The young man said. 
they would take care of them. Both of these witnesses 
testified that defendant was not the man they talked 
to. It was a younger man. 

Mr. Bert McKibbon, a farmer living near Bloomfield, 
Nebraska, with his wife, drove on U. S. Highway No. 
81 past the Ronspies place on October 21, 1962, around 
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10:30 or 10:45 in the morning. He testified that he saw, 
“two—some cattle,” in the ditch on the east side of the 
highway north of the driveway into the Ronspies place. 
They were Herefords and were on the south side of the 
knoll or hill, between the knoll and the Ronspies drive- 
way. They were still there when he returned some- 
time after 4 p.m., on his way home; and one started up 
on the grade, so he slowed up. 

None of these witnesses knew who owned the cattle. 
It was admitted by defendant that the cow which was 
killed in the accident was his. The other cattle were on 
defendant’s land. The young man at the Ronspies place 
informed the witnesses Maly that the cattle which were 
out were theirs. Except for Behnke’s Black Angus 
cattle, it was some distance to other owners of cattle. 

The only people living on the Ronspies farm were 
defendant, his wife, and his two sons Dennis and Wil- 
fred. These two sons were not engaged in farming but 
sold machinery which they kept in an area close to the 
highway near the house. Some one of these was always 
at home, and the one who was there was in charge. On 
the day in question, which was a Sunday, they went to 
church at different hours so at least one of them was 
at home. No other person was there during the day. 
The defendant and his sons flatly denied that any cattle 
were known by them to be out and that no one came 
into the yard and informed any of them that any cattle 
were out. 

An inference may be drawn, largely from testimony 
of disinterested witnesses, that defendant’s cattle were 
out; that he knew, or should have known about it; and 
that he made no effort to round them up and confine 
them. There was evidence from which reasonable minds 
might draw different conclusions as to whether or not 
defendant was negligent, and it would have been error 
to direct a verdict for the defendant. 

Defendant claimed that no cattle of his had ever been 
hit by a car except the bull earlier referred to. Mr. 
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Wilbur Ekdahl testified on rebuttal that he lives in 
Wausa, Nebraska, where he runs the Gamble Store. In 
July 1957, he was driving on U. S. Highway No. 81 past 
the Ronspies place at about 9 o’clock p.m., when a cow 
ran out of the ditch in front of his car and he hit it. 
This was a very short distance, 30 to 40 feet, north of 
the Ronspies drive, and the critter ran up the driveway 
to the barn. He stated that he had not run into a bull 
about a mile north at any time; and that the animal he 
hit was not killed. He testified that his car was dis- 
abled in the accident; and that, as soon as the car 
stopped, there was a young man right beside it, pretty 
soon more people came, and someone called a patrolman 
who came and did some checking. He testified that one 
of the boys—he thought it was Dennis—was the one 
beside his car; and that Dennis had said they saw from 
the window, by passing car lights, a critter on the road, 
he had gone down the driveway to get it, was standing 
at the edge of the driveway as witness’ car was coming 
from the south, and decided to wait until it went by 
and chase the critter back but the critter met Dennis 
first. The witness also said he definitely saw Wilfred 
because after the car had been pulled up on the place, 
Wilfred took the witness and his wife home to Wausa. 

Wilfred then testified that he could remember taking 
Mr. Ekdahl and his wife home but did not remember 
about the cow or whether it was a bull or a cow, or 
anything else about the accident. Dennis was asked if 
he knew anything about the episode and said, “I don’t 
remember anything like that.” He was asked if it ever 
occurred, and replied, “I don’t know it it did or not. I 
don’t remember it if it did.’ Defendant testified that 
no cow owned by him was ever struck as testified to 
by witness Ekdahl. 

There was evidence to support plaintiff’s claim that 
the accident was caused by the cow coming suddenly 
into her lane of traffic just ahead of her. The issue of 
contributory negligence was properly submitted to the 
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jury upon the evidence adduced. It determined these 
issues in favor of plaintiff. A verdict of a jury in a law 
action, based upon conflicting evidence, will not be dis- 
turbed on appeal unless it is clearly wrong. 

Error is claimed in the giving of instruction No. 8 
and the refusal to give instructions Nos. 2 and 3 re- 
quested by defendant. The instructions given by the 
court have been examined and found to correctly and 
fully reflect the law involved. Defendant’s requested 
instruction No. 2 includes reference to a cow being in- 
tentionally turned loose on the highway. No such ques- 
tion was involved here. The applicable substance of re- 
quested instruction No. 3 is included in the instructions 
given by the court. Error may not be predicated upon 
refusal to give tendered instructions which involve is- 
sues not included in the evidence or where the substance 
of the requested instruction has been covered by in- 
structions given. 

An insurance adjuster was subpoenaed by plaintiff. 
Defendant claims this was misconduct. Before the trial 
started defendant’s counsel made a record before the 
court and stated that he expected to move for a mistrial 
if any effort was made to inject the question of insur- 
ance into the lawsuit. Plaintiff’s counsel stated on the 
record that defendant, on discovery proceedings, had 
denied that any of his cattle had been struck on the 
highway in 20 years. The subpoena duces tecum re- 
quired the witness to bring with him certain records 
bearing upon that question. The witness was advised 
to stay in the clerk’s office. He was seen by two or 
three jurors who knew him. He was not called as a 
witness, the evidence referred to having been given by 
other witnesses. Under the circumstances it does not 
appear that the question of insurance was placed be- 
fore the jury. In any event, defendant did not move 
for a mistrial. 

Defendant claimed misconduct on the part of the court. 
A review of the record shows that the court did no more 
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than to require the attorneys to try the lawsuit with 
professional fairness and without complaining of the 
court’s rulings to this end. The court’s handling of 
the situation was wholly proper. Again, no motion 
was made for a mistrial. 

A party may not proceed with trial without objec- 
tion, speculate on the outcome of the jury’s verdict and, 
if unfavorable, obtain a reversal on a ground upon 
which he might have, but did not, move for a mistrial 
at the time. 

No error having been committed by the trial court, 


the judgment and verdict are affirmed. 
AFFIRMED. 


KatTuryn G. GOODMAN, APPELLEE, v. Davin E. GooDMAN, 
APPELLANT, 
141 N. W. 2d 445 


Filed April 1, 1966. No. 36134. 


1. Divorce: Judgments. Ordinarily an application for a change 
with respect to care and custody of minor children, which has 
been provided for in a decree of divorce, made at any time after 
the decree has been entered, must be founded upon new facts 
and circumstances which have arisen subsequent to the entry 
of the decree. In the absence of such facts and circumstances, 
it will be deemed res judicata. 

2. Divorce. The proper rule in a divorce case, where the custody 
of a minor child is involved, is that the custody of the child 
is to be determined by the best interests of the child, with due 
regard for the superior rights of fit, proper, and suitable parents. 

3. Divorce: Parent and Child. Ordinarily courts may not properly 
deprive a parent of the custody of a minor child unless it is 
shown that such parent is unfit to perform the duties imposed 
by vie: relation or has forfeited that right. 

While the wishes of a child who has reached 
niticient age, and has the ability to express an intelligent 
preference, are entitled to consideration, the wishes of the child 
are not controlling. 

5. Divorce. The courts preserve an attitude of impartiality be- 
tween religions and will not disqualify a parent because of his 
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or her religious beliefs. Particularly is this true where there 
is no showing that the religious beliefs, or a conflict between 
them, seriously threaten the health or well-being of the child. 

6. Trial: Parent and Child. Findings of fact must rest on a pre- 
ponderance of evidence, the verity of which has been carefully 
and legally tested. The relationship of parent and child should 
not be severed or disturbed unless the facts justify it. 

7. Parent and Child. The custodial parent normally has the right 
to control the religious training of the child. 

8. Divorce. A parent found unfit for custody should not, by the 
mere passage of time without further misconduct, be able to 
change child custody provisions in a divorce decree in the ab- 
sence of clear and convincing evidence that the custodial parent 
is failing to provide proper and reasonable care for the children; 
that the best interests and welfare of the children are adversely 
affected; and that the formerly unfit parent can and will better 
perform the duties of a custodial parent in the best interests of 
the child. 

Where there is no evidence that the party having 

custody has failed in the responsibility of caring for and main- 

taining the children, evidence of reformation or rehabilitation of 
the parent formerly found unfit is, in itself, not sufficient evi- 
dence of changed circumstances to warrant a change in custody. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. Reversed and remanded 
with directions. 


Kistle & Telpner, Stern, Harris, Feldman & Becker, 
and Robert Bray, for appellant. 


' Hotz, Hotz, Taylor & Moylan, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
and McCown, JJ., and Bropxey, District Judge. 


McCown, J. 

This was an application to modify a divorce decree 
with respect to the custody of minor children. The dis- 
trict court found that circumstances have changed ma- 
terially; that both parents were fit to have custody; 
that the children had expressed a desire to be with 
the mother; that it was not in the best interests of the 
children that they be raised in two religious faiths; that 
the children had expressed their preference for. the 
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Catholic religion; that for the daughter, a “mother fig- 
ure” is preferable to that of a “father figure”; that the 
children should not be separated; that the children 
are both resourceful and intelligent; and that the best 
interests of the children would be served by awarding 
primary custody to the mother with a right of reason- ' 
ble visitation by the father. The court ordered a change 
of custody from the father to the mother, with the 
mother’s custody subject to the supervision of the wel- 
fare department of Douglas County; granted reasonable 
visitation by the father; enjoined him from rearing the 
children in his religious faith; and fixed amounts of 
child support. 

The defendant’s motion for fixing of a supersedeas 
bond was denied by the district court, granted by this 
court, and this appeal followed. 

This is the second appearance of this case in this 
court on modification of custody provisions. The former 
case was Goodman v. Goodman, 173 Neb. 330, 113 N. 
W. 2d 202. 

A brief review of the facts in the former case is 
deemed appropriate. On January 11, 1956, Kathryn 
G. Goodman, plaintiff and appellee here, was granted an 
absolute divorce from David E. Goodman, defendant and 
appellant here. They will hereafter be referred to as 
plaintiff and defendant. Custody of the two minor chil- 
dren, then approximately % year and 4 years of age, 
was granted to the plaintiff. On March 31, 1959, de- 
fendant filed an application to modify the decree by 
transferring the custody of the children from the plain- 
tiff to the defendant. Because of delay occasioned by 
the plaintiff’s conduct, the details of which are set out 
in our former opinion, modification of the decree chang- 
ing the custody to the defendant was not made until 
May 18, 1961, in the district court for Douglas County. 
That action was affirmed by this court. A portion of 
that opinion states: “The evidence shows that the 
plaintiff is not a fit and proper person to have the cus- 
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tody of the minor children. The plaintiff has demon- 
strated that she is an irresponsibile person who is pri- 
marily interested in her own pleasure. What interest 
she has in her children is secondary to her concern for 
herself. * * * The evidence further shows that the de- 
fendant is a fit and proper person to have the custody 
of the children.” 

The defendant has had the custody of the children 
since May 18, 1961, subject to visitation rights in the 
plaintiff which included virtually all Sundays, 2 full 
weekends per month, 2 weeks summer vacation, and 3 
days over Christmas. 

On June 23, 1964, the plaintiff filed the application 
for modification of decree with which we are here con- 
cerned. Hearings were had on October 21, 1964, and 
March 16, 1965, and the order modifying the decree 
and changing custody to the plaintiff was entered April 
13, 1965. 

The power of the district court to revise a decree of 
divorce as to custody of children is covered by statute. 
“If the circumstances of the parties shall change, or it 
shall be to the best interests of the children, the court 
may afterwards from time to time on its own motion or 
on the petition of either parent revise or alter, to any 
extent, the decree so far as it concerns the care, custody 
and maintenance of the children or any of them.” § 42- 
312, R. R. S. 1943. 

In the case presently before us, the court found that 
both parties were now fit persons to have the care and 
custody of the children. In 1961, the defendant was 
found to be a fit person and the plaintiff specifically 
found unfit. The evidence is without dispute that the 
defendant has conscientiously performed his parental 
duties to these children, including their instruction in the 
Jewish religion. There is no question but that the chil- 
dren are well cared for. They are bright, intelligent 
children, both doing well in public school, and well ad- 


Vo... 180] JANUARY TERM, 1966 87 


Goodman v. Goodman 


justed for their ages. The daughter is now 14 years old 
and the son is 10 years old. 

The evidence of the plaintiff.as to changed conditions 
affecting her was presented by herself, her mother, her 
step-father, her aunt, and a fellow employee with whom 
she had lived for approximately 17 months. She has 
been regularly employed, and, in the opinion of her 
witnesses, is fit to have the custody of the children. 
The evidence also discloses that the plaintiff’s invalid 
marriage to Frank Davis, referred to in our former opin- 
ion, was annulled in 1961, after the entry of modification 
decree in this cause. The plaintiff also relinquished for 
adoption the child born of the relationship with Frank 
Davis. 

Ordinarily an application for a change with respect to 
care and custody of minor children, which has been 
provided for in a decree of divorce, made at any time 
after the decree has been entered, must be founded 
upon new facts and circumstances which have arisen 
subsequent to the entry of the decree. In the absence of 
such facts and circumstances, it will be deemed res 
judicata. See Young v. Young, 166 Neb. 532, 89 N. W. 
2d 763. The same rule quite obviously applies to a 
modification as well as to the original decree. 

The proper rule in a divorce case, where the custody 
of a minor child is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents. Ordinarily courts may 
not properly deprive a parent of the custody of a minor 
child unless it is shown that such parent is unfit to 
perform the duties imposed by the relation or has for- 
feited that right. Caporale v. Hale, 169 Neb. 751, 100 
N. W. 2d 847; Goodman v. Goodman, supra. 

It is quite apparent that there is here a basic conflict 
between the parents with respect to the religious educa- 
tion and training of the children, and the plaintiff relies 
heavily on the slight preference expressed by the chil- 
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dren for the mother’s custody and religion. It is undis- 
puted that the children have affection for both of their 
parents. While, of course, the wishes of a child who 
has reached sufficient age, and has the ability to express 
an intelligent preference, are entitled to consideration, 
the wishes of the child are not controlling. Hall v. Hall, 
178 Neb. 91, 132 N. W. 2d 217. 

The courts preserve an attitude of impartiality between 
religions and will not disqualify a parent because of his 
or her religious beliefs. Particularly is this true where 
there is no showing that the religious beliefs, or a con- 
flict between them, seriously threaten the health or well- 
being of the child. Here it is quite obvious that a social 
worker, largely on information submitted by the chil- 
dren and the plaintiff in one interview, expressed fear 
of emotional damage to the children. The testimony 
of public school teachers of both of the children, the 
Rabbi, and virtually every other witness was to the con- 
trary, and the social worker herself found the children to 
be “relatively well adjusted for their age.” The social 
worker’s opinion was that the absence of a “mother 
figure” in the home of the defendant made it unstable. 
No reference is made to the absence of a “father figure” 
if custody be changed. She termed the defendant’s 
housekeeper a “servant figure,” but did not even meet 
the plaintiff’s mother, who was going to care for the 
children while the plaintiff worked, nor did she visit her 
home where the plaintiff intended to leave them for 
such care. 

Hearsay, opinion, gossip, bias, prejudice, and the hopes 
and fears of social workers should not be the basis for 
a change of custody. Findings of fact must rest on a 
preponderance of evidence, the verity of which has been 
carefully and legally tested. The relationship of parent 
and child should not be severed or disturbed unless the 
facts justify it. See Young v. Young, supra. 

The custodial parent normally has the right to con- 
trol the religious training of the child. See 24 Am. Jur. 
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2d, Divorce and Separation, § 787, p. 893. We question 
whether even a noncustodial parent might legally be, 
or should be, enjoined from imparting religious instruc- 
tion to his child in the absence of a showing of serious 
threat to the health or well-being of the child. 

Children are not chattels. A parent found unfit for 
custody should not, by the mere passage of time without 
further misconduct, be able to change child custody 
provisions in a divorce decree in the absence of clear and 
convincing evidence that the custodial parent is failing 
to provide proper and reasonable care for the children; 
that the best interests and welfare of the children are 
adversely affected; and that the formerly unfit parent 
can and will better perform the duties of a custodial 
parent, in the best interests of the child. The custody 
of children should not be the subject of a continuous 
contest between divorced parents at the expense of the 
children’s well-being, even when ostensibly motivated 
by religious principles. 

Where there is no evidence that the party having 
custody has failed in the responsibility of caring for 
and maintaining the children, evidence of reformation 
or rehabilitation of the parent formerly found unfit is, 
in itself, not sufficient evidence of changed circum- 
tances to warrant a change in custody. See Stanley v. 
Stanley, 155 Neb. 125, 50 N. W. 2d 558. In the case of 
Pollard v. Galley, 178 Neb. 587, 134 N. W. 2d 261, it was 
held that the proof of changed conditions must show the 
suitability and responsibility of the applicant, and that 
the best interests of the children are not unduly impaired 
before a change in legal custody will be directed. The 
rule of that case, which involved custodial grandparents, 
becomes even stronger in this case which involves a 
natural parent. 

For the reasons stated, the order of the district court 
of April 13, 1965, is hereby reversed and the cause 
remanded with directions to vacate the said order. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Rosert O. REHKOPF ET AL., APPELLEES AND CROSS-APPEL- 
LANTS, V. BOARD OF EQUALIZATION OF DOUGLAS COUNTY, 
NEBRASKA, APPELLANT AND CROSS-APPELLEE. 

Harry E. JuDD, APPELLEE AND CROSS-APPELLANT, Vv. BOARD 
OF EQUALIZATION OF DouGLAS CouNTY, NEBRASKA, 


. APPELLANT AND CROSS-APPELLEE, 
141 N. W. 2d 462 


Filed April 8, 1966. No. 36102. 


1. Corporations: Taxation. Sections 77-706, R. S. Supp., 1963, and 
77-722, R. R. S. 1943, both contemplate the valuation of shares 
of stock upon the basis of book value, less the deductions set out 
in the respective sections. 

2. Statutes. Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain the 
meaning. 

8. Corporations: Taxation. The tax imposed upon the shares of 
stock is a property tax upon the owner of the shares and not a 
tax upon the corporation. 

The Legislature may make a reasonable classi- 
fication of persons, corporations, and property for purposes 
of legislation concerning them, but the classification must rest 
upon real differences in situations and circumstances surround- 
ing the members of the class, relative to the subject of the 
legislation, which render appropriate its enactment; and to be 
valid the law must operate uniformly and alike upon every 
member of the class so designated. 

: The classifying of stock in foreign corpora- 
tions differently from that in domestic corporations, for assess- 
ment, does not contravene the constitutional provision for 
uniformity. 


A shareholder in a domestic corporation 
whose property is taxed in the hands of the corporation by the 
state is not in the same class with the shareholder in a foreign 
corporation whose property is not taxed and cannot be taxed 
by the taxing authority of the state. 

Taxing shares of foreign corporations when 
owned by the inhabitants of the state does not deny the owners 
the equal protection of the laws, because, in the case of domestic 
corporations, it is the property, and not the shares, which is 
taxed. 

8. Constitutional Law: Taxation. The power to classify for tax 
purposes is primarily in the Legislature and not in the courts, 
and its laws should not be declared invalid unless it clearly 
appears that they transgress the Constitution. 
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Appeal from the district court for Douglas County: 
JOHN 'C. BurKE, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, Homer G. 
Hamilton, Donald L. Knowles, and William F. Ryan, for 
appellant. 


Edson Smith and Swarr, May, Royce, Smith, Andersen 
& Ross, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


BROWER, J. 

These cases involve the valuation of shares of common 
stock for intangible tax purposes in Frito-Lay, Inc., a 
foreign corporation organized under the laws of the 
State of Texas and not domesticated in Nebraska. 

The appellees Robert O. Rehkopf and Merle S. Reh- 
kopf are husband and wife, and each owned in their 
own right stock in the corporation mentioned in the 
years 1962 and 1963. The appellee Harry E. Judd 
owned stock therein in the year 1963. All three are 
residents of Douglas County, Nebraska. The Rehkopfs 
filed protests with the appellant Board of Equalization 
of Douglas County, Nebraska, for each of these years 
and Judd for the year 1963 alone. In each case the tax- 
payer’s complaint was dismissed and they appealed to 
the district court where the three cases were consoli- 
dated for trial. In this court they were docketed to- 
gether as one appeal. 

The facts are all established by the pleadings and the 
stipulations of the parties. 

Prior to 1920, the Constitution of Nebraska made no 
distinction between tangible and intangible property 
for the purpose of taxation. See International Harvester 
Co. v. County of Douglas, 146 Neb. 555, 20 N. W. 2d 620. 
In 1920, Article VIII, section 1, of the Constitution of 
Nebraska, was amended to read as follows: “The neces- 
sary revenue of the state and its governmental subdivi- 
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sions shall be raised by taxation in such manner as the 
Legislature may direct; but taxes shall be levied by valua- 
tion uniformly and proportionately upon all tangible 
property and franchises, and taxes uniform as to class 
may be levied by valuation upon all other property. 
Taxes, other than property taxes, may be authorized by 
law. Existing revenue laws shall continue in effect until 
changed by the Legislature.” This section of the Con- 
stitution was again amended in 1952, 1954, 1960, and 
1964. None of these amendments affect the determina- 
tion of these cases. 

Following the 1920 amendment to the Constitution, 
legislation was enacted which divided intangible prop- 
erty into two general classes with respect to the rate of 
tax applicable thereto. This legislation, which now ap- 
pears as sections 77-701, 77-702, and 77-703, R. R. S. 
1943, provides generally for a tax at the rate of 214 mills 
on the dollar of the actual value of money, book accounts, 
savings accounts, bank deposits, bills of exchange, checks, 
and drafts, and 4 mills on the dollar of the actual value 
of all other kinds of intangible property. 

Shares of stock have also been classified with respect 
to the method of computing their value for assessment 
purposes. Section 77-706, R. S. Supp., 1963, which re- 
lates to the valuation of shares of stock in domestic cor- 
porations and certain domesticated corporations, pro- 
vides as follows: “The value of the shares of stock of 
corporations, organized or domesticated under the laws 
of this state, shall be determined for the purpose of tax- 
ation by deducting from the actual value of the paid-up 
capital stock, surplus, and undivided profits of such cor- 
poration available for stock dividends, the actual value 
of the property of the corporation, both intangible and 
tangible, listed and taxed in this state, the actual value 
of the property of the corporation outside of this state, 
the actual value of bonds or other obligations issued by 
the United States of America or any of its agencies or 
instrumentalities, or by the State of Nebraska or any 
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of its municipal or political subdivisions, and the actual 
value of the shares of stock of other Nebraska corpora- 
tions, domestic or domesticated, owned by the corpora- 
tion; Provided, this section shall not apply to domesti- 
cated corporations subject to assessment and taxation 
under the provisions of Chapter 77, article 6, * * *. The 
corporation shall furnish the county assessor or Tax 
Commissioner or his authorized representative such 
proof of the value of its property outside of the state as 
they may require. The corporation shall pay the tax as- 
sessed upon its stock or shares, and shall have a lien 
thereon for the tax so paid.” 

Section 77-722, R. R. S. 1943, which relates to the 
valuation of shares of stock in foreign corporations, pro- 
vides as follows: “If any foreign corporation is taxed 
in this state upon any tangible or intangible property, 
then the value of its gross shares of stock shall be ascer- 
tained by deducting from the actual value of the foreign 
corporation’s paid-up capital stock, surplus, and undi- 
vided profits, the actual value of its property taxed in 
this state; and thereafter the taxing officials of counties, 
in which shares of stock of any such foreign corporation 
may be owned, shall determine, in relation to such net 
value of the gross shares of stock, the value for assess- 
ment and taxation purposes of any such individual 
shares of stock in the hands of the resident owners.” 

Sections 77-706, R. S. Supp., 1963, and 77-722, R. R. S. 
1943, both contemplate the valuation of shares of stock 
upon the basis of book value, less the deductions set 
out in the respective sections. 

The appellant board of equalization contends that 
shares of common stock in Frito-Lay, Inc., should be 
valued at $42.62 per share for 1962 and $29.75 per share 
in 1963, less the value of certain property of the corpo- 
ration which was taxed in Nebraska during those years. 
The appellant admits that section 77-722, R. R. S. 1943, 
is applicable, but contends that the market value of the 
stock rather than its book value should be used as the 


94 NEBRASKA REPORTS [ VoL. 180 
Rehkopf v. Board of Equalization 


basis for its valuation. This contention ignores the plain 
language of section 77-722, R. R. S. 1948, which refers 
to the value of the corporation’s “paid-up capital stock, 
surplus, and undivided profits.” 

Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain 
the meaning. Bachus v. Swanson, 179 Neb. 1, 136 N. W. 
2d 189. 

The district court held that the shares of common 
stock in Frito-Lay, Inc., should be valued at book value 
which the record shows was $6.77 per share in 1962 and 
$8.24 per share in 1963. This is the proper construction 
of section 77-722, R. R. S. 1943, although it results in 
the property being valued at a fraction of its actual 
value or fair market value. This disposes of the issues 
raised by the appellant’s appeal. 

The appellee taxpayers cross-appealed from the judg- 
ment of the district court. They contend that shares of 
stock in corporations constitute a single class of prop- 
erty; that the Legislature is without power to classify 
the stock of foreign corporations separately for valua- 
tion for taxation; and that such classification is arbi- 
trary, unreasonable, and an unconstitutional discrimina- 
tion. 

An examination of section 77-706, R. S. Supp., 1963, 
at once discloses that the deductions there authorized 
to be made from the actual value of the paid-up capital 
stock, surplus, and undivided profits available for stock 
dividends greatly exceed those permitted to foreign cor- 
porations under section 77-722, R. R.S. 1943. It is shown 
in the record that the evaluation of shares in domestic 
and domesticated corporations under section 77-706, R. 
S. Supp., 1963, results in a zero value in most instances. 
Of the 1,932 domestic and domesticated corporations 
which filed an information return or schedule with the 
county assessor of Douglas County, Nebraska, upon a 
form authorized by the Tax Commissioner known as 
“Form 4,” 1,786 had a zero value for tax purposes and 
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the remainder of them had a minimal value for intangi- 
ble tax purposes. It is also shown that if the common 
stock of Frito-Lay, Inc., were valued by the method set 
out in section 77-706, R. S. Supp., 1963, its common 
shares would have a zero value also. On the other hand, 
it is shown that by applying the method prescribed in 
section 77-722, R. R. S. 1943, a substantial value will 
result in nearly all instances. 

The question presented by the cross-appeal is whether 
it is within the power of the Legislature to classify the 
stock of a foreign corporation in the hands of a stock- 
holder separately and apart from other capital stock. 

The tax imposed upon the shares of stock is a prop- 
erty tax upon the owner of the shares and not a tax 
upon the corporation. Nemaha County Bank v. County 
Board, 103 Neb. 53, 170 N. W. 500; Peters Trust Co. v. 
Douglas County, 106 Neb. 877, 184 N. W. 812; Moeller, 
McPherrin & Judd v. Smith, 127 Neb. 424, 255 N. W. 551. 
The property of the corporation which is in Nebraska, 
both tangible and intangible, is taxed to the corporation. 
The shares of stock in the corporation, which are the prop- 
erty of the shareholders, are taxed to them. A domestic 
or domesticated corporation is the agent for its stock- 
holders for the purpose of payment of any tax which 
may be due upon its shares of stock. Peter Kiewit 
Sons’ Co. v. County of Douglas, 161 Neb. 93, 72 N. W. 
2d 415. 

Article VIII, section 1, of the Constitution of Nebraska, 
already quoted, after providing for taxes to be levied by 
valuation uniformly and proportionately on all tangible 
property and franchises, provides: ‘* * * and taxes 
uniform as to class may be levied by valuation upon 
all other property.” This court has said many times 
the Legislature may make a reasonable classification of 
persons, corporations, and property for purposes of legis- 
lation concerning them, but the classification must rest 
upon real differences in situations and circumstances 
surrounding the members of the class, relative to the 
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subject of the legislation, which render appropriate its 
enactment; and to be valid the law must operate uni- 
formly and alike upon every member of the class so 
designated. Creigh v. Larsen, 171 Neb. 317, 106 N. W. 
2d 187. 

The trial court found the provisions of section 177- 
722, R. R. S. 1943, did not violate the Constitution of 
this state or of the United States. Its opinion indicates 
it based its judgment in this respect on the decision of 
this court in Bute v. Hamilton County, 113 Neb. 230, 
202 N. W. 616. The Bute case was decided in 1925 prior 
to the enactment of what is now section 77-722, R. R. S. 
1943. At that time the statute did not prescribe a meth- 
od for the valuation of shares of stock in a foreign corpo- 
ration. What is now section 77-201, R. S. Supp., 1963, 
then appeared as section 5820, Comp. St. 1922, and pro- 
vided: ‘‘All property in this state, not expressly exempt 
therefrom, shall be subject to taxation, and shall be 
valued and assessed at its actual value. ‘Actual value,’ 
as used in this act, shall mean its value in the market 
in the ordinary course of trade.” The Bute case held 
that shares of stock in a foreign corporation should be 
valued in accordance with section 5820, Comp. St. 1922; 
and that section 5884, Comp. St. 1922, which as amended 
now appears as section 77-706, R. S. Supp., 1963, was not 
applicable to shares of stock in a foreign corporation. 
The opinion states: “The Constitution, as it stood 
before the amendment of 1920, of itself supplied the 
classification of property for taxation purposes; the 
amendment vests this power in the legislature. The 
classifying of stock in foreign corporations different 
from that in domestic corporations, for assessment, does 
not contravene the constitutional provision for uni- 
formity. In this conclusion we are supported by Gaar, 
Scott & Co. v. Shannon, 52 Tex. Civ. App. 634; Ducat v. 
City of Chicago, 48 Ill. 172; Hughes v. City of Cairo, 92 
Tll. 339; Bacon v. Board of State Tax Commissioners, 
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126 Mich. 22; Hunter v. Wells Fargo Express Co., 134 
Ta. (La.) 358. 

“Appellee urges that appellant abandoned his conten- 
tion of double taxation on this appeal, relied upon in the 
lower court, because the stock in question has been as- 
sessed in West Virginia. Whether he did nor not, the 
contention is without merit. Dwight v. Mayor and 
Aldermen of City of Boston, 94 Mass. 316; Bradley v. 
Bauder, 36 Ohio St. 28; Judy v. Beckwith, 137 Ia. 24.” 

The Bute case has neither been overruled nor modi- 
fied and has been the rule of law stated by this court for 
40 years. Within less than a month after the decision of 
this court in the cited case the Legislature enacted Laws 
1925, chapter 173, page 454, with the emergency clause, 
providing for filing of statements by foreign corporations 
and prescribing the method of ascertaining the value of 
the stock of such corporations. The statute so enacted 
has been subsequently amended and, as amended, pres- 
ently appears as sections 77-721, R. S. Supp., 1963, and 
77-722, R. R. S. 1943. It is apparent the Legislature of 
this state has relied, during the entire period, on the 
decision of this court as to the constitutionality of such 
legislation. . 

It is now suggested that the Bute case was wrongly 
decided and appellees contend that there was and is 
no reasonable basis for the classification of the shares 
of stock of foreign corporations differently than those of 
a domestic or domesticated one. It is claimed that no 
real difference in the situation and circumstances of 
the property or the owners thereof exist which render 
the separate classification appropriate. 

There are, however, cases from many jurisdictions 
which have adopted the same rule as to classification 
enunciated in the Bute case. Some of them have 
spelled out the reasons therefor at considerable length. 
In the case of Georgia Railroad & Banking Co. v. Wright, 
125 Ga. 589, 54 S. E. 52, the Supreme Court of Georgia 
had under consideration very similar statutes involving 
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practically the same constitutional provisions. It gives 
a clear and complete statement of the underlying differ- 
ence which permits such a classification. “A single tax 
upon any species of property will satisfy the demands 
of the constitution. A tax law will not be construed to 
tax the same property twice, unless such a conclusion 
is constrained either by the express provisions of the 
law or by necessary implication. Gray on Lim. Tax. 
Power, § 1366. Many, if not all, laws imposing taxes 
upon property contain provisions which in effect tax 
some species of property more than once. There are in 
the tax laws of this State instances where the thing 
which gives value is twice taxed. Wherever there is the 
imposition of a tax upon one who holds the tangible 
article of inherent value, as well as upon another who 
holds merely the symbol which derives its value solely 
from the tangible article, the same property is twice 
taxed. The property of a corporation is that which gives 
value to its shares. If a tax is levied upon the property in 
the hands of the corporation, and a tax is levied upon 
the value of the shares in the hands of the shareholders, 
that which gives value to the holdings of the corporation 
and to the shares of the shareholder is unquestionably 
subjected to a double burden. While shares of stock 
are property in the hands of the shareholder, they have 
no inherent value, and derive their sole value from the 
tangible or other property which is owned by the cor- 
poration. The taxation of both the property of a corpo- 
ration in the hands of the corporation, and the value of 
the shares in the hands of the shareholders, is manifestly 
an instance where the same property is twice taxed. It 
is double taxation in a sense, but not that species of 
double taxation which would be void. It is permissible, 
but not compulsory. Gray on Lim. Tax. Power, § 1372 
et seq.; Commonwealth v. Fall Brook Co., 156 Pa. St. 
488 (26 Atl. 107); Commonwealth v. Lehigh Co., 162 Pa. 
St. 603 (29 Atl. 664). * * * 

“It may be that double taxation results so far as those 
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interested in the property are concerned, the property 
of the corporation being taxed in one jurisdiction and 
shares of stock in another jurisdiction. * * * It would be 
more than idle to contend in this day that one who owns 
shares of stock in a corporation is not an owner of prop- 
erty. It is true that the value of the property depends 
largely, if not entirely, upon a fiction of the law. But 
every holder of a share of stock in any corporation is a 
property owner. Shares of stock are bought and sold. 
They are bequeathed to legatees and descend to heirs. 
They have all the qualities of every other character of 
property, except that they have no inherent value. The 
value of the shares depends upon the value of the prop- 
erty of the corporation which issues them. Their situs 
for taxation is within limits subject to legislative declara- 
tion. The legislature may have even the right under our 
constitution to declare that the situs for taxation of 
shares of foreign stock held by a resident of Georgia is 
not in Georgia, but they clearly have the power to de- 
clare that shares of such stock have a situs for taxation 
in this State. * * * 

“A shareholder in a domestic corporation whose prop- 
erty is taxed in the hands of the corporation by the 
State is not in the same class with the shareholder in a 
foreign corporation whose property is not taxed and 
can not be taxed by the taxing authority of the State. 
Therefore a tax law levying a tax upon the market value 
of shares in foreign corporations held by citizens of this 
State, and not levying such a tax upon shares of stock 
in a corporation in this State where the corporation 
has paid the full amount of tax upon its property, does 
not violate the rule of uniformity in our own constitu- 
tion; nor does it violate that provision in the State con- 
stitution which says that protection to property shall be 
impartial and complete; nor does it violate that provision 
in the fourteenth amendment to the constitution of the 
United States which declares that no State shall deny 
to any person within its jurisdiction the equal protection 
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of the laws. Kidd v. Alabama, 188 U. S. 730; Wright v. 
Railroad Co., 195 U. S. 219; Missouri v. Dockery, 191 U. 
S. 165.” See, also, Coca-Cola Company v. Atlanta, 152 
Ga. 558, 110 S. E. 730, 23 A. L. R. 1339, as to which certio- 
rari to the Supreme Court of the United States was de- 
nied, 259 U.S. 581, 42 S. Ct. 585, 66 L. Ed. 1074. 

The same reasoning is set forth and the same conclu- 
sions reached in State v. Nelson, 107 Minn, 319, 119 N. 
W. 1058; Judy v. Beckwith, 137 Iowa 24, 114 N. W. 565, 
15 L. R. A. N. S. 142, 15 Ann. Cas. 890; and Bacon v. 
Board of' State Tax Commissioners, 126 Mich. 22, 85 N. 
W. 307, 60 L. R. A. 321, 86 Am. S. R. 524. In the latter 
case the court said: “The State has said, in effect, to its 
citizens, ‘If you invest your property in corporations, 
you shall be taxed upon the shares, except where the 
property of the corporation is taxed to the corporation 
by this State.’ We may doubt the abstract justice of this; 
but we believe the State has the power to tax the shares 
of residents in foreign corporations, and that this power 
is not affected by the action of another State in impos- 
ing taxes upon the corporations. Michigan owes much to 
the investment of foreign money in her corporations 
which she taxes, and it is probably to her interest that 
moneys so invested be not taxed again elsewhere: but 
she is powerless to prevent it, though it goes without 
saying that the property, in effect, is taxed twice. There 
are the questions of policy and abstract justice involved, 
both protesting against double taxation; but the legisla- 
tures of the States are judges of both policy and pro- 
priety, so long as the constitutions have not forbidden it, 
and the weight of authority supports the claim that, 
in the absence of clear and express prohibition, they 
have not.” 

In Kidd v. Alabama, 188 U. S. 730, 23 S. Ct. 401, 47 
L. Ed. 669, it was held that a statute of Alabama taxing 
stocks of railroads incorporated in other states held by 
citizens of Alabama is not unconstitutional under the 
Fourteenth Amendment to the Constitution of the United 
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States because no similar tax is imposed on the stock of 
domestic railroads or of foreign railroads doing business 
in Alabama; the property of the former class of rail- 
roads being untaxed, and that of the latter two classes 
being taxed by the state. In that case, Justice Holmes 
said: “We say that the State in taxing stock may take 
into account the fact that the property and franchises of 
the corporation are untaxed, whereas in other cases they 
are taxed; and we say untaxed, because they are not 
taxed by the State in question. The real grievance in a 
case like the present is that, more than probably, they 
are taxed elsewhere. But with that the State of Alabama 
is not concerned. No doubt it would be a great advan- 
tage to the country and to the individual States if prin- 
ciples of taxation could be agreed upon which did not 
conflict with each other, and a common scheme could 
be adopted by which taxation of substantially the same 
property in two jurisdictions could be avoided. But the 
Constitution of the United States does not go so far. ° 
Coe v. Errol, 116 U. S. 517, 524; Knowlton v. Moore, 178 
U.S. 41; Dyer v. Osborne, 11 R. I. 321, 327; Cooley, Tax- 
ation, 2d ed. 221, n. One aspect of the problem was 
touched in the case of Blackstone v. Miller, at the present 
term. 188 U.S. 187. The State of Alabama is not bound 
to make its laws harmonize in principle with those of 
other States. If property is untaxed by its laws, then 
for the purpose of its laws the property is not taxed at 
all. * * * Practically the law before us, in the broad as- 
pect in which alone we are asked to consider it, seems to 
us to work out substantial justice and equality, if we 
leave on one side the probable taxation by other States, 
which does not affect the State of Alabama’s rights.”’ See, 
also, with respect to the United States Constitution, 
Wright v. Louisville & Nashville R.R. Co., 195 U.S. 219, 
25 S. Ct. 16, 49 L. Ed. 167; Hawley v. Malden, 232 U. S. 
1, 34 S. Ct. 201, 58 L. Ed. 477, Ann. Cas. 1916C 842; 
Wright v. Central of Georgia Ry. Co., 236 Uz S. 674, 35 
S. Ct. 471, 59 L. Ed. 781. - 
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The rules referred to in the cases hitherto discussed 
are set forth in the text at 51 Am. Jur., Taxation, § 
489, p. 498, and § 583, p. 570, and many cases are there 
cited. The text refers to the annotation beginning at 
43 A. L. R. 686, covering “Shares owned by a resident 
in a foreign corporation as subject of property tax.” In 
the annotation the cases are grouped with respect to 
various constitutional provisions. At page 691 are cases 
holding: ‘Taxing shares of foreign corporations when 
owned by inhabitants of the state does not deny the 
owners the equal protection of the laws, because, in 
the case of domestic corporations, it is the property, and 
not the shares, which is taxed.” On page 693 appear 
those holding: ‘The imposition of a property tax upon 
the shares of a foreign corporation, which are also taxed 
in the foreign state, owned by a domestic corporation 
(or resident of the state), does not conflict with the pro- 
vision of the Federal Constitution providing for the giv- 
ing of full faith and credit to the public acts of other 
states.’ On page 707 appear others stating: “The tax- 
ation of shares of stock held by residents of the state 
in foreign corporations, while exempting from direct 
taxation shares in domestic manufacturing corporations 
whose property is taxed by the state, does not violate the 
provisions of the state Constitution to the effect that all 
laws must have a uniform operation, and that no citizen 
shall be granted privileges or immunities not open to all 
citizens on the same terms, and that the property of all 
corporations for pecuniary profit shall be subject to 
taxation the same as that of individuals.” A subsequent 
annotation on the same subject is contained in 48 A. L. 
R. 997. A review of the many cases cited in the two 
annotations makes clear that the majority of all the 
cases are in accord with the rules in the decision of this 
court in Bute v. Hamilton County, supra. Indeed, there 
appears very little authority to the contrary. 

In 84 C. J. S., Taxation, § 36, p. 120, it is stated: 
“The power to classify for tax purposes is primarily in 
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the legislature, and not in the courts, and its laws should 
not be declared invalid unless it clearly appears that they 
transgress the constitution. So a classification not based 
on an unreasonable distinction will not be interfered 
with by the courts, nor will a classification be declared 
void as unreasonable unless plainly and grossly oppres- 
sive and unequal or contrary to common right; and it 
has been stated that no classification or method of com- 
puting taxes is to be held invalid by the courts unless it 
precludes the assumption that it was made in the ex- 
ercise of legislative judgment and discretion. It is not 
necessary that the court perceive the precise legislative 
reason for the classification; and the legislature is not 
required to preamble or label its classification for tax 
purposes, or disclose the principles on which they are 
made, but it is sufficient if the court, on review, may 
find them supported by justifiable reasoning.” 

Here the court is not concerned with the justice, wis- 
dom, or appropriateness of the statute before us. That 
is the prerogative of the Legislature and not the office 
of the court. We are asked to overrule Bute v. Hamilton 
County, supra, decided by this court more than 40 years 
ago, on the basis of which decision the Legislature of this 
state has acted and relied upon during that period. More- 
over, we are urged to do so although that case is in agree- 
ment with the decisions of the courts of last resort in 
most of the other states, which have had the question be- 
fore them, and of those of the United States. 

The appellees in their brief on cross-appeal call our 
attention to certain cases of this court where other and 
different statutes classifying property for taxation were 
declared to have violated the constitutional requirement 
of uniformity as to class. These statutes and the classi- 
fications contained therein are not before us. They do 
not relate to the separate classification of the stock of 
foreign corporations and the stock of domestic or domes- 
ticated corporations. The case of Bute v. Hamilton 
County, supra, does and in so doing agrees with the 


104 NEBRASKA REPORTS [ Vou. 180 
Rehkopf v. Board of Equalization 


majority of the decisions in other states. This opinion 
would be unnecessarily extended if those cases having 
no bearing upon the classification before us were dis- 
cussed. 

We conclude that the errors assigned by the cross- 
appellants cannot be sustained. It follows that the 
judgment of the trial court should be and is affirmed. 

AFFIRMED. 

SPENCER, BOSLAUGH, and SmiTH, JJ., dissenting. 

We agree that the Nebraska intangible tax upon shares 
of stock is a property tax upon the owners of the shares 
and not a tax upon the corporation; that sections 77-706, 
R. S. Supp., 1963, and 77-722, R. R. S. 1943, provide for 
the valuation of shares of stock upon the basis of book 
value, less certain deductions; and that the 1952, 1954, 
1960, and 1964 amendments to Article VIII, section 1, 
of the Constitution of Nebraska, do not affect the deter- 
mination of these cases. We are unable to agree that 
section 77-722, R. R. S. 1943, is a valid legislative enact- 
ment. 

The 1920 amendment to Article VIII, section 1, of the 
Constitution, authorized taxes uniform as to class to be 
“Jevied by valuation” upon intangible property. Valua- 
tion should mean actual value or some part thereof. The 
tax which has been imposed is upon the “actual value” 
of the shares. § 77-703, R. R. S. 1943. However, both 
sections 77-706, R. S. Supp., 1963, and 77-722, R. R. S. 
1943, provide for a method of valuation by book value. 
Book value usually has little relation to actual value as 
is well demonstrated by the record in this case. Where 
the authority to tax is restricted to a levy by valuation, 
we believe that it is beyond the power of the Legislature 
to prescribe artificial methods of valuation. 

Sections 77-706, R. S. Supp., 1963, and 77-722, R. R. S. 
‘1943, classify shares of stock for the purpose of valua- 
tion according to whether the corporation issuing the 
stock was a domestic, domesticated, or foreign corpora- 
tion.’ Both sections permit the deduction of the actual 
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value of the property of the corporation in this state. 
Section 77-706, R. S. Supp., 1963, permits shareholders 
of domestic and domesticated corporations to deduct the 
value of all property outside the state; bonds or other 
obligations issued by the United States of America, its 
agencies or instrumentalities, or by the state or any 
municipal or political subdivision; and the value of shares 
of stock in other domestic or domesticated corporations. 
As pointed out in the majority opinion, this results in 
a zero value for the shares of stock in most domestic 
or domesticated corporations. The stockholders of for- 
eign corporations are not permitted to make these deduc- 
tions in computing the value of their shares. 

So far as the individual shareholder is concerned, we 
are unable to perceive the real or substantial difference 
in situation or circumstances between an investment in 
the shares of a domestic corporation, or particularly the 
shares of a domesticated corporation, and the shares of 
a foreign corporation, which will justify a substantial 
value for taxation upon the shares of stock in the foreign 
corporation and a zero value for the other shares. 

The justification urged for the discrimination against 
stockholders of a foreign corporation seems to be based 
upon a theory that the property of domestic and domes- 
ticated corporations is located within the state and taxed 
to the corporations. The assumption that most of the 
property of domesticated corporations is located within 
the state and taxed directly to them is not borne out by 
the record in this case and is unwarranted. 

The classification of the stock of domestic and domes- 
ticated corporations separate from that of foreign cor- 
porations is supposed to alleviate double taxation. 
Double taxation of corporation property in this state is 
eliminated by the deduction of the value of all corpora- 
tion property within the state. The deduction of the 
value of corporation property outside of the state, which 
is allowed to the stockholders of domestic and domesti- 
cated corporations, is totally unrelated to the double 
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taxation of corporation property by this state. 

In a series of cases, commencing at about the time of 
the decision in Bute v. Hamilton County, 113 Neb. 230, 
202 N. W. 616, and continuing up to this time, this court 
has insisted that the shares of stock in banking corpora- 
tions be valued upon the same basis as shares of stock 
in domestic corporations. It seems to us that the prin- 
ciples involved in those cases are applicable here. 


KEVIN LANG, A MINOR, BY JEROME LANG, HIS FATHER AND 


NEXT FRIEND, APPELLANT, Vv. GLENN KERR, APPELLEE, 
141 N. W. 2d 759 


Filed April 8, 1966. No. 36123. 


1. Trial. A motion for a directed verdict must, for purpose of 
decision thereon, be treated as an admission of the truth of all 
material and relevant evidence supporting the position of the 
party against whom the motion is directed; and such party 
is entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 

2. Trial: Appeal and Error. A verdict of a jury in a law action 
based upon conflicting evidence wili not be disturbed on appeal 
unless clearly wrong. 

In determining whether or not there was error 

in the use of the phrase “the proximate cause” in one instruc- 

tion, and “a proximate cause” in other instructions, the true 
meaning will be determined from a consideration of all that 
is said on the subject. 


Appeal from the district court for Lancaster County: 
BarTLeTT E. Boyes, Judge. Affirmed. 


Asa A. Christensen and Kier, Cobb & Luedtke, for 
appellant. 


Healey & Healey, for appellee. 


Heard before CARTER, SPENCER, BoSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and KoxJer, District Judge. 
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KoxkJeEr, District Judge. 

This action was brought by Jerome Lang as father 
and next friend for Kevin Lang, a minor. Defendant 
was Glenn Kerr, driver of the car in which Kevin was 
riding on August 19, 1963. An accident occurred when 
defendant was attempting to pass a truck which turned 
left in front of him to enter a county road, No. 20. The 
incident took place on U. S. Highway No. 75 in Minne- 
sota about 2 miles south of the town of Kent. 

Plaintiffs motion for a directed verdict on the issue 
of liability was denied. The case was submitted to the 
jury. A verdict was rendered for the defendant. Plain- 
tiffs motion for a new trial having been denied, he 
appealed. 

Plaintiff has assigned that the court erred: (1) In 
overruling his motion for a new trial; (2) in failing to 
direct a verdict for plaintiff on the issue of damages: 
(3) in admitting in evidence, over objection, testimony 
of the mother of plaintiff, who was a passenger in the 
car, that she did not feel the car was going too fast: 
(4) in allowing the defendant on cross-examination to 
give a long and elaborate explanation of his answer per- 
taining to knowledge of a danger; (5) in refusing to 
allow the plaintiff to read into evidence from the depo- 
sition of defendant his testimony that he recognized 
that a slow-moving vehicle on an open highway, that is 
approaching an intersecting road, is usually going to 
turn; and (6) in giving instruction No. 1 wherein, in 
summarizing the pleadings, he set out that plaintiff al- 
leged the defendant’s acts were “the” proximate cause 
instead of “a” proximate cause of said collision. 

In addition to the defendant driver, there were in 
the front seat of the car Charlotte Faye Lang, an aunt 
of the plaintiff, who had been dating defendant, and 
Joette Lang, her niece. In the back seat were Ramona 
Lang and her 8-year-old son, Kevin, the plaintiff. 

Defendant was taking the others from Cleveland, 
North Dakota, to Wahpeton, North Dakota, where 
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they were to meet another friend with whom they 
were going to ride back to Lincoln, Nebraska. It 
was a clear day. The highway was dry and level. 
The accident happened at about 12:40 o’clock p. m. 
U. S. Highway No. 75 at the accident scene angles 
slightly from the northwest to the southeast. County 
road No. 20 joins the highway from the east but does 
not cross it. The angle between U. 5S. Highway No. 
75 and the county road to the east, formed by the south 
side of the county road and the east side of U. S. High- 
way No. 75, is slightly more than a right angle. As 
defendant, who was driving from the north toward the 
south, approached the truck which was proceeding south 
ahead of him, he was driving about 60 miles an houi. 
The truck was going 15 or 20 miles an hour just before 
the accident. Defendant pulled into the left lane, looked 
to the-south for approaching traffic, and, seeing that 
no car was coming from the south, proceeded to pass 
the truck at about the same speed he had been driving. 
The truck turned left to go onto the county road. De- 
fendant put on his brakes, laying down a faint skid 
mark 60 feet, 6 inches long and heavy skid marks 89 
feet, 9 inches long. His car was slowed down by the 
brakes but he estimated it was going 40 to 50 miles per 
hour—probably closer to 50—when he hit the rear end of 
the truck. Defendant testified he was looking at the 
back of the truck and saw no signal nor lights of any 
kind and no arm signal. On cross-examination, Char- 
lotte Lang, one of plaintiffs witnesses, testified as fol- 
lows: ‘“Q- Miss Lang, did you see this truck at all? 
A- Yes. Q- Did you see it—You must have seen it 
then as Mr. Kerr was approaching the truck in his auto- 
mobile. Is that correct? A- Well, I think I saw it. 
I’m not sure. I couldn’t really say, for sure. I just re- 
member somebody making some comment to make me 
look up and realized that we were—that we were go- 
ing to hit. Q- You saw the truck then? A- I saw 
the truck then. Q- Was that truck signaling for a turn? 
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A- I don’t remember seeing it signal at all. Q- Isn’t 
it true, Charlotte, that the first thing you said after this 
accident was, ‘He didn’t even signal’? A- That’s right.” 

Ramona Lang, a witness for plaintiff, testified in part 
as follows: “Q- What was your first notice that some- 
thing was happening? A- I still had my head down. 
* * * And some startling statement from the front seat 
made me realize that something unusual was taking 
place. So, I immediately looked up * * *. Q- What did 
you see then? A- I saw a truck just beginning to cross 
over into the left lane. Q- When you say ‘cross over,’ 
* * * you noticed it cross the white line down the middle 
of the highway? A- Yes. A portion of the truck had 
already entered the front, or, the left lane of the high- 
way. Q- What was taking place with regard to your 
vehicle at this time? A- We were completely over in 
the left lane, the passing lane.” On cross-examination 
she again testified that she was looking down until some- 
thing was said in the front seat that startled her—some- 
thing to do with the truck turning. She was then asked: 
“Q- Where was the truck when you saw it? A- The 
truck was beginning a turn, at an angle; just starting 
over into the left lane.” 

The substance of this witness’ testimony as to signals 
was to the effect that, upon hearing the startling state- 
ment, she sat up, with her arms resting on the back of 
the front seat, and could see the truck well; and that 
she did not see any lights, blinking lights, or any lights 
at all, or signals of any kind from the truck. 

The truck driver testified that when he was 144 mile 
north of the intersection he was traveling 40 to 45 miles 
per hour. When he reached a point 400 feet north of 
the intersection he looked in his rear-view mirror and 
saw a car over 1% mile behind him, he turned his left 
blinker light on and started slowing down for a left- 
hand turn, he heard squealing brakes, and his truck 
was hit when three-fourths of it was on the county road, 
headed a little southeast. The patrol officer who inves- 
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tigated the accident testified the turn signals were in 
working order except for one on the left rear which was 
broken in the accident, and that gouge marks and skid 
marks from defendant’s car were all in the east lane of 
the highway. 

For the purpose of decision on plaintiff’s motion for a 
directed verdict on the issue of liability, the district court 
had to treat as true all material and relevant evidence 
supporting the position of the defendant and to resolve 
every controverted fact in his favor, together with every 
inference that could be reasonably deduced from the 
evidence. Kipf v. Bitner, 150 Neb. 155, 33 N. W. 2d 518; 
Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569. 

The court made no error in overruling the motion for 
a directed verdict. 

The jury evidently came to the conclusion that the 
accident was caused by the truck driver who made no 
signal, but turned to the left in front of defendant as he 
was in the act of passing. A verdict of a jury in a law 
action based upon conflicting evidence will not be dis- 
turbed on appeal unless clearly wrong. Burry v. Inter- 
state Transit Lines, 136 Neb. 695, 287 N. W. 66. 

Error is assigned to the district court in giving instruc- 
tion No. 1 wherein, in summarizing the pleadings, it was 
set out that plaintiff alleged defendant’s acts were “the” 
proximate cause instead of “a” proximate cause of the 
accident. The last paragraph of this instruction reads as 
follows: “The foregoing is an abstract or synopsis of 
the claims and allegations made by the parties to this 
action, and this summary is made for your convenience 
and it is, of course, not to be taken as a statement of 
facts, matters or acts proved by any of the parties ex- 
cept as to admissions specifically made and to which the 
Court has called your attention.” In instruction No. 2 
the jury was told that the burden is upon the plaintiff 
to prove that the alleged negligence of the defendant 
was “a” proximate cause of the collision. Instruction No. 
7 outlined the rule as to liability when the negligence 
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of two persons combines to produce a single injury, to 
the effect that if both the defendant and the driver of 
the second vehicle were negligent, and their combined 
negligence was “a” proximate cause of plaintiff’s in- 
juries, recovery could be had from defendant. The last 
part of the instruction reads as follows: “* * * but if 
you find that the defendant, Glenn Kerr, was not negli- 
gent or that the sole proximate cause of plaintiff’s in- 
juries was the negligence of a driver of a second vehicle, 
then your verdict would be for the defendant.” 

Instruction No. 9, which had to do with the measure 
of damages, begins with this statement: “If you find 
from a preponderance of the evidence in this case that 
the negligence of defendant was ‘a’ proximate cause of 
such injuries and damages as you find were sustained 
by plaintiff, you will award plaintiff as damages such an 
amount as will fairly and reasonably compensate him 
for any damages which you find from the evidence 
under these Instructions that he has sustained as a proxi- 
mate result of the accident.” 

The true meaning of a set of instructions will be 
determined from a consideration of all that is said in 
them and not from picking out and emphasizing one er- 
rant word. Myers v. Willmeroth, 151 Neb. 712, 39 N. 
W. 2d 423; Fridley v. Brush, 161 Neb. 318, 73 N. W. 2d 
376. 

After Ramona Lang had testified that she had been 
riding in defendant’s automobile for a considerable time, 
that she drives an automobile, and that she is able usu- 
ally to feel if the automobile she is in is going too fast, 
she was asked on cross-examination: “Q- And had 
you felt the automobile you were in was going too fast 
on the particular day of this accident?” Over objection 
that it called for a conclusion, she answered: “I had 
not felt that we were going at a very fast rate of speed, 
no.” Such testimony on cross-examination was consid- 
ered in Buie v. Beamsley, 171 Neb. 181, 105 N. W. 2d 738. 
In the present case there was other evidence fixing 
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speed. This witness’ testimony was to the effect that 
she did not consider, during the drive on that day, the 
speed was too fast. This did not add to the evidence on 
speed but it could not have confused the jury in any 
way. She was plaintiff’s witness and if it was con- 
sidered important to him to have the witness express 
herself in miles per hour he could have questioned her 
further. 

Error is also assigned because of the refusal of the 
district court to permit plaintiff to read the testimony 
of the defendant from a deposition, to the effect that he 
recognized that a slow-moving vehicle, in an open high- 
way, that is approaching an intersection, is usually go- 
ing to turn. Plaintiff was permitted to bring out this 
testimony from the witness on cross-examination and 
if there was any error in the earlier ruling it was cured 
thereby. The explanation made by the witness of this 
answer was no more than he would have been permitted 
to do had his testimony been read from the deposition. 
This assignment of error is not sustained. 

The only other complaint made by plaintiff had to do 
with the court’s failure to include, in summarizing plain- 
tiff’s petition, one specification of alleged negligence 
concerning an occurrence some 15 miles or more north 
of the accident scene. Defendant had started to pass 
another vehicle but, seeing a car approaching from the 
opposite direction, braked quickly and was able to get 
back in his right lane, back of the preceding vehicle, 
without mishap. Plaintiff was permitted, over objec- 
tion, to bring this out before the jury, together with the 
fact that defendant had slept only about 4 hours the 
night before and that witness Charlotte Lang, who had 
slept no longer the night before, asked him if he wanted 
her to drive. The incident was remote. There was no 
evidence to connect it in any way as a cause of the acci- 
dent. The court was liberal in permitting the testimony. 
The court was entirely correct in leaving it out of in- 
struction No. 1. 
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The case was properly submitted to the jury and its 
verdict, based upon conflicting evidence, will not be 
disturbed. The judgment is affirmed. 

AFFIRMED. 


ELMER STOLTENBERG, DOING BUSINESS AS STOLTENBERG 
CABINET SHOP, ET AL., APPELLEES, V. STEPHEN F’. CAFFREY 
ET AL., APPELLANTS, IMPLEADED WITH THE EQUITABLE 
BuILpinc & LOAN ASSOCIATION, A CORPORATION, ET AL., 


APPELLEES. 
141 N. W. 2d 458 


Filed April 8, 1966. No. 36156. 


1. Mechanics’ Liens. A subcontractor who performs labor or fur- 
nishes materials for any of the purposes mentioned in section 
52-101, R. R. S. 1948, may file a mechanic’s lien therefor within 
8 months from the performance of labor or the furnishing of 
the materials, as provided by section 52-102, R. R. S, 1943. 


2. The burden of proof is upon one claiming a mechanic’s 
lien to show that the labor performed, or the materials fur- 
nished, were performed or furnished within 3 months prior to 
the filing of a claim of lien; otherwise the purported lien is not 
enforcible. 

3. Materials or labor furnished a contractor for the 


purpose of replacing defective material previously furnished, 
or correcting construction defects, are the subject of a new and 
separate agreement between the general contractor and the 
subcontractor, and do not operate to extend the time for filing 
a mechanic’s lien. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Reversed and remanded with 
directions. 


Wagoner & Grimminger, for appellants. 


Richard L. DeBacker, for appellee Johnson Cashway 
Lumber Co. 


Kelly & Kelly, for appellee Herman. 
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Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and Kuns, District Judge. 


CARTER, J. 

This action was commenced by three mechanic’s lien- 
holders to foreclose their liens on Lot 22, Block 1, Knick- 
rehm’s Fourth Addition to the City of Grand Island, 
Hall County, Nebraska, belonging to the defendants 
Stephen F. Caffrey and Maxine D. Caffrey as joint ten- 
ants. In addition to the owners, eight lienholders were 
also made parties defendant. The Johnson Cashway 
Lumber Company, a corporation, and Albert A. Herman, 
doing business as Herman Plumbing Company, filed an- 
swers and cross-petitions. By their cross-petitions the 
two answering defendants prayed for the foreclosure of 
mechanic’s liens claimed by them. After trial the dis- 
trict court rendered judgment for Johnson Cashway 
Lumber Company for $2,654.94 and interest, and for 
Herman Plumbing Company for $1,382.26 and interest. 
From these two judgments the defendants Caffrey 
appeal. 

On June 14, 1960, the defendants Caffrey entered into 
a contract with Leo G. Wissing, a general construction 
contractor, for the construction of a home, the general 
contractor to furnish all labor and materials in accord- 
ance with written specifications. Wissing purchased 
materials from Johnson Cashway Lumber Company in 
the amount of $2,654.94 for which he did not pay. On 
May 16, 1961, Johnson Cashway Lumber Company filed 
a mechanic’s lien on the property. By its cross-petition 
in this action it seeks a foreclosure of the mechanic’s lien. 

It is the contention of the Caffreys that the mechanic’s 
lien was not filed within 3 months after the completion 
of the work, as required by section 52-102, R. R. S. 1943, 
and that the purported lien is therefore not enforcible. 
As the mechanic’s lien was filed for record on May 16, 
1961, the work should have been completed by Febru- 
ary 16, 1961, to bring the lien within the statute. 
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Materials were first purchased for the new residence 
on August 1, 1960. The last item is shown as February 
27, 1961. It is contended by the Caffreys that they 
moved into the new home on February 2, 1961, and that 
it was wholly completed at that time. This raises the 
issue as to whether or not charges made after February 
16, 1961, were for materials used in the construction of 
the home and sufficient to bring the date of May 16, 
1961, within the 3-month period from the completion of 
the work, as the statute requires. 

The following invoices are in question: No. 3658 for 
$0.62, dated February 17, 1961, signed by Clyde Buhr- 
man; No. 3991 for $3 dated February 22, 1961, signed by 
Clyde Buhrman; No. 3934 for $12.90, dated February: 
22, 1961, signed by Leo Wissing; No. 4001 for $2.40, 
dated February 22, 1961, signed by Leo Wissing; No. 
4097 for $17.14, dated February 23, 1961, signed by Clyde 
Buhrman; No. 4073 for $12.15, dated February 23, 1961, 
signed by Leo Wissing; No. 4111 for $3.28, dated Feb- 
ruary 23, 1961, signed by Clyde Buhrman; and No. 4333 
for $1.78, dated February 27, 1961, signed by Conrad 
Buhrman. 

The materials listed in the foregoing invoices were sold 
to Leo G. Wissing, the general contractor, and were 
picked up and signed for at the Johnson Cashway Lum- 
ber Company place of business by Wissing or his two 
employees Clyde Buhrman and Conrad Buhrman. The 
only information the Johnson Cashway Lumber Com- 
pany had that the materials were for the Caffrey house 
were furnished by the persons ordering and taking the 
material from the lumber yard. There is no evidence 
by anyone, including that of Wissing, that these mate- 
rials were delivered to the premises or used in the con- 
struction of the Caffrey residence. 

Stephen F. Caffrey testified that he entered into the 
contract for the construction of the house with Wissing 
on June 14, 1960; that he watched the construction of the 
house closely; and that he moved into the completed 
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house on February 2, 1961. He said that everything 
was completed except for some plumbing and painting in 
which Johnson Cashway Lumber Company was not in- 
volved. Invoice No. 3991 shows the purchase of 50 
metal siding corners. These were in place and painted 
when the first coat of paint was applied in December 
1960. Invoice No. 3934 shows a charge for 3 roof louvers. 
The evidence shows that these were in place on the roof 
when the Caffreys moved into the house on February 2, 
1961. Invoice No. 4097 shows the purchase of board 
lumber and coving. The evidence shows that no board 
lumber was used in the home after February 2, 1961, 
and that the coving was in the basement and ready for 
installation on that date. Invoice No. 4073 shows a 
charge for 3 door jambs. The evidence shows that all 
doors were hung and in place on February 2, 1961, com- 
plete with door jambs. Other questioned invoices were 
for nails and small items that could be used generally 
and could not be identified as used in the Caffrey house. 

The evidence shows that Wissing was engaged in con- 
structing more than one house during the period here in 
question. No witness was able to say that the mate- 
rials purchased by Wissing after February 16, 1961, were 
delivered to the premises or used in the construction of 
the home. The testimony of the Caffreys and their wit- 
nesses refutes any implications that it was so used. The 
trial court was in error in sustaining the mechanic’s lien. 
It was filed out of time and is not enforcible. 

Albert H. Herman, doing business as Herman Plumb- 
ing Company, claims a mechanic’s lien for materials 
furnished and labor performed. The evidence shows 
that Herman entered into a contract with Wissing, 
the general contractor, to furnish the plumbing materials 
and perform the labor of installing the plumbing fixtures 
in the Caffrey home. He alleges he performed his con- 
tract and, not being paid therefor, filed a mechanic’s 
lien on May 23, 1961. 

The general contract was entered into on June 14, 
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1960. The contract provided that Wissing would install 
one 40-gallon water heater guaranteed for 10 years and 
rough-in for a basement stool without fixtures. In the 
subcontract between Herman and Wissing it was pro- 
vided that Herman would install a 30-gallon water 
heater and the rough-in for the basement stool without 
fixtures was not mentioned. 

Herman began furnishing materials and labor on Octo- 
ber 24, 1960. The last item was furnished on April 4, 
1961. The lien was filed on May 23, 1961. Consequently, 
the work should have been completed on or after Feb- 
ruary 23, 1961, if the mechanic’s lien was filed within the 
time provided by section 52-102, R. R. S. 1943. The last 
work performed prior to April 4, 1961, was on Febru- 
ary 4, 1961. Herman testified that the plumbing work 
was completed in accordance with his contract with 
Wissing on February 4, 1961. 

The Caffreys moved into their new home on February 
2, 1961. A few days thereafter Maxine Caffrey called 
Herman’s attention to the fact that the water heater was 
a 30-gallon instead of a 40-gallon one and that the rough- 
ing-in for a basement stool had not been done. Herman — 
told her he would talk to Wissing about it, since it was 
not required by his contract, which he did. Wissing 
directed him to put in a 40-gallon water heater and to 
rough-in the basement stool. On April 4, 1961, Herman 
roughed-in the basement stool and made a charge of 
$43.69 therefor, and installed a 40-gallon water heater in 
place of the 30-gallon one and made a charge of $15 for 
the larger heater. It is contended that the doing of this 
work and the furnishing of the materials has the effect 
of extending the time for filing the mechanic’s lien under 
the subcontract with Wissing. 

It is clear from the evidence that Herman had com- 
pleted the work and furnished the materials under his 
subcontract on February 4, 1961. The materials fur- 
nished and work performed on April 4, 1961, were pur- 
suant to a new agreement between Herman and Wissing 
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on matters not within the original contract. 

The applicable rule is: ‘The mechanics’ lien law does 
not enable a materialman or laborer to tack one contract 
to another by filing one statement which secures a lien 
for material and labor furnished under one contract, and 
at the same time secure a lien for material and labor 
under another contract as to which he has not complied 
with the statute.” Patterson v. Spelts Lumber Co., 166 
Neb. 692, 90 N. W. 2d 283. See, also, Rivett Lumber & 
Coal Co. v. Linder, 113 Neb. 567, 204 N. W. 77. 

“Materials furnished a contractor for the purpose of 
replacing defective material previously furnished, or cor- 
recting construction defects, are the subject of a new 
and separate contract between the contractor and sub- 
contractor, and do not operate to extend the time for 
filing a mechanic’s lien.” Lofholm v. Stoltenberg, 178 
Neb. 318, 133 N. W. 2d 387. See, also, Davidson v. 
Shields, 129 Neb. 877, 263 N. W. 490. 

Herman completed the work and furnished the mate- 
rials on his subcontract with Wissing on February 4, 
1961. He had until May 4, 1961, to file his claim of lien. 


’ This he did not do and his claim of lien therefor can- 


not be sustained. His claim of lien for materials fur- 
nished and labor performed on April. 4, 1961, in the 
amount of $58.69 is valid, and a decree of foreclosure 
should be entered for that amount. 

The judgment of Johnson Cashway Lumber Company 
is reversed and the cause remanded with directions to 
dismiss its cross-petition. The judgment of Herman 
Plumbing Company is reversed and the cause remanded 
with directions to foreclose its claim of lien in the 
amount to $58.69 only. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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CaRL EBBERSON ET AL., APPELLEES, v. SCHOOL District No. 
64 or Cepar County, NEBRASKA, APPELLANT. 
141 N. W. 2d 452 


Filed April 8, 1966. No. 36161. 


1. Schcols and School Districts. A school district having no terri- 
torial integrity may not maintain an action involving a change 
of the boundaries of the school district. 

2. Pleading: Appeal and Error. If the want of legal capacity to 
sue is not raised by demurrer or answer in the trial court, it is 
waived and cannot be considered on appeal. 

8. Constitutional Law: Schools and School Districts. De Jonge 
v. School Dist. of Bloomington, 179 Neb. 539, 189 N. W. 2d 296, 
is controlling on the issues raised herein as to the constitution- 
ality of section 79-403 (2), R. S. Supp., 1968. 

4. Appeal and Error. An issue not presented in the trial court 
may not be raised for the first time in the Supreme Court. 


Appeal from the district court for Cedar County: JoHn 
E. Newton, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and David 
W. Curtiss, for appellant. 


Duane K. Peterson, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Burke, District Judge. 


SPENCER, J. 

This is an appeal from the granting of an application 
to transfer land from School District No. 64 of Cedar 
County, Nebraska, a nonaccredited high school district, 
to School District No. 41-R of Cedar County, a fully 
accredited high school district, in a proceeding filed un- 
der subsection (2) of section 79-403, R. S. Supp., 1963. 

The appeal is perfected by School District No. 64, here- 
inafter designated as appellant. Carl Ebberson and 
Frances Ebberson, hereinafter referred to as appellees, 
raise the question of the legal capacity of the appellant 
to appeal. We have held that a school district having 
no territorial integrity may not maintain an action in- 
volving a change of boundaries of the school district. 
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Board of Education v. Winne, 177 Neb. 431, 129 N. W. 2d 
255. However, appellees’ objection was not raised in 
the trial court but is asserted in this court for the first 
time. In Hinze v. School Dist. No. 34, 179 Neb. 69, 136 
N. W. 2d 434, we held that when the question of want 
of legal capacity to sue is not raised by demurrer or an- 
swer in the trial court, it is waived and cannot be con- 
sidered on appeal. 

This case was tried on a stipulation of facts. There is 
no question the appellees meet all of the criteria set out 
in section 79-403 (2), R. S. Supp., 1963, to entitle them 
to the transfer of their property from a nonaccredited 
high school district to an accredited high school district. 

Appellant’s amended answer raised two issues. The 
first is a plea of res judicata, which is not raised in this 
appeal and has been abandoned. The second issue con- 
cerns the constitutionality of section 79-403 (2), R. S. 
Supp., 1963. 

While this appeal was pending herein, we filed the 
opinion in De Jonge v. School Dist. of Bloomington, 179 
Neb. 539, 1389 N. W. 2d 296. We there determined the 
identical issues raised by appellant in the district court 
adverse to its contention, and held section 79-403 (2), 
R. S. Supp., 1963, to be a constitutional enactment. De 
Jonge v. School Dist. of Bloomington, supra, is control- 
ling on the issue of the constitutionality of section 79- 
403 (2), R. S. Supp., 1963. 

Appellant’s assignments of error in this court only 
inferentially question the constitutionality of section 
79-403 (2), R. S. Supp., 1963, but in several specific as- 
signments appellant attempts to raise the constitution- 
ality of section 79-1247.02 (2), R. R. S. 1943, on the 
theory that it is the statute providing the procedure for 
accreditation. 

Appellant argues that since section 79-403 (2), R. S. 
Supp., 1963, makes detachment of school lands depend- 
ent upon the fact of accreditation, that accreditation 
becomes determinative of the ability to detach one’s real 
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estate from a school district, and that it is therefore 
proper for appellant to inquire whether the accredita- 
tion procedure is in conformance with constitutional 
requirements. The difficulty with appellant’s position 
is that the constitutionality of section 79-1247.02 (2), 
R. R..S. 1943, was not pleaded, considered, or raised in 
any manner in the district court, nor is it raised in any 
manner in the appellant’s motion for new trial. The 
constitutionality of section 79-1247.02 (2), R. R. S. 1943, 
is raised for the first time in this court on appeal. It 
therefore is not before us for determination. The rule 
is well established that an issue not presented in the 
trial court may not be raised for the first time in the 
Supreme Court. Jones v. Village of Farnam, 174 Neh. 
704, 119 N. W. 2d 157. 

For the reasons given, we determine there is no merit 
to appellant’s assignments, and the judgment herein is 
affirmed. 

AFFIRMED. 


In RE PROCEEDINGS FOR THE MERGER OF VARIOUS SCHOOL 
DISTRICTS IN THE COUNTY OF SALINE AND IN THE COUNTY 
OF GAGE, STATE oF NEBRASKA. 

ScHOOL DISTRICT OF WILBUR, COUNTY OF SALINE, STATE 
OF NEBRASKA, ET AL., APPELLEES, Vv. ARNOLD PRACHEIL ET 
AL., APPELLANTS. 

141 N. W. 2d 768 


Filed April 8, 1966. No. 36190. 


1.. Schools and School Districts: Appeal and Error. Any person 

' adversely affected by the changes made by the county superin- 
tendent under section 79-402, R. S. Supp., 1963, may appeal to the 
district court of any county in which the real estate or any 
part thereof involved in the dispute is located. If the real estate 
is located in more than one county, the court in which the 
‘appeal is first perfected shall obtain jurisdiction to the exclu- 
sion of any subsequent appeal. 

2.; Appeal and Error. When the Legislature enacts a law pro- 
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viding for an appeal without providing the procedure therefor, 

the procedure for appeal to the district court shall be the 

same as for appeals from the county court to the district court 
in civil actions. Trial in the district court shall be de novo 
upon the issues made up by the pleadings in the district court. 

§ 25-1937, R. R. S. 1943. 

The term “appeal” as used in section 25-1937, R. R. S. 
1943, is a process of civil law origin, and removes the cause 
entirely, subjecting the fact as well as the law to a review 
and retrial. It is, in fact, granting a new trial upon the same 
issue in the district court. 

4. Schools and School Districts: Appeal and Error. The under- 
taking required in an appeal from the order of the county 
superintendent under section 79-402, R. S. Supp., 1963, is a 
cost bond and not a supersedeas. 


Appeal from the district court for Saline County: 
BarTLETT E. Boyes, Judge. Reversed and remanded 
with directions. 


Jerry L. Snyder, for appellants. 
Clarence C. Kunc and Perry & Perry, for appellees. 


Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Burke, District Judge. 


SPENCER, J. 


This is an appeal from the sustaining of a motion to 
dismiss appellants’ appeal from the order of the county 
superintendents of schools of Saline and Gage Counties. 
The appellants are Arnold Pracheil, Adolph H. Svan- 
cara, Harvey Ebbers, Emma Vales, Leonard Karl, and 
Russell H. Dunn. They will hereinafter be referred to 
as appellants. 

Proceedings for the merger of school districts Nos. 3, 
4, 5, 9, 34, 51, 73, 75, 78, 79, 87, 88, 93, 97, 106, and 120. 
in Saline County, and school district No. 155 in Gage 
County, with school district No. 82 in Saline County, 
under section 79-402, R. S. Supp., 1963, were instituted 
before the county superintendents of schools by the fil- 
ing of petitions signed by 520 legal voters residing in 
the 18 school districts. A hearing was held thereon in 
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Saline County on March 22, 1965, and the matter was 
taken under submission. On March 24, 1965, an order 
was entered granting the petitions and effecting the 
changes in the district boundaries of all of the districts 
except school districts Nos. 75, 87, and 88 of Saline 
County. The petitions as to those three districts were 
dismissed. 

Appellants filed a notice of appeal with the county 
superintendent of Saline County, and also an undertak- 
ing, which was approved by both county superintendents, 
and requested a transcript of the proceedings, which 
was filed in the district court for Saline County. The 
certificate is dated April 21, 1965. No filing stamp ap- 
pears on the transcript, but we assume it was filed 
April 21, 1965, which is within the time required for 
perfecting an appeal. On April 27, 1965, school district 
No. 82 and Kenneth Reid, a taxpayer, legal voter, and 
chairman of the board of education of school district No. 
82, who will hereinafter be designated as appellees, filed 
a motion to dismiss said appeal for 11 specific reasons, 
which we summarize as follows: (1) Said proceedings 
were not perfected as required by law; (2) no petition 
in error has been filed; (3) no transcript of the evidence 
has been provided or prepared; (4) all necessary parties 
are not brought before the court by the purported pro- 
ceedings; (5) parties who are not necessary parties and 
have no interest in the proceedings on appeal are pur- 
portedly made parties, and there is a misjoinder of 
parties; (6) no transcript was filed within 1 month from 
the entry of the order of the county superintendents; 
(7) no petition in error was filed within 1 month; (8) 
all of the parties who filed the respective petitions are 
not made parties to the proceedings; (9) the designation 
purportedly made by the appellants of parties is errone- 
ous; (10) the proceedings held before the county super- 
intendents of schools were not a civil action but were a 
determination of the property rights and an appeal was 
not permitted; and (11) the proceedings had before the 
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county superintendents were not by their nature ad- 
versary proceedings, and the statutory provisions rela- 
tive to appeal as to civil actions or adversary proceed- 
ings have no application herein. 

The trial judge found generally for the appellees and 
sustained the motion to dismiss, but did not particularize 
in any way which of the questions raised by appellees 
he considered controlling. From appellees’ brief, we 
consider their position to be that the appeal must be dis- 
missed for the following reasons: (1) Appeal is not a 
proper remedy; (2) review may only be had by petition 
in error; (3) the parties plaintiff, who are the signers 
of the various petitions, must be listed and be served 
with process; (4) defect of parties; (5) a transcript of the 
evidence must be filed with a transcript of the proceed- 
ings; and (6) the gross inadequacy of the bond. 

Previous to 1963, review of proceedings under 
section 79-402, R. S. Supp., 1961, was limited to proceed- 
ings in error. However, this section was amended by 
Legislative Bill 284. Laws 1963, c. 473, p. 1518. L. B. 
284 added the following provisions, among others, to the 
statute: “Provided, that any person adversely affected 
by the changes made by the county superintendent may 
appeal to the district court of any county in which the 
real estate, or any part thereof, involved in the dispute 
is located. * * * If the real estate is located in more 
than one county, the court in which an appeal is first 
perfected ‘shall obtain jurisdiction to the exclusion of 
any subsequent appeal.” § 79-402, R. S. Supp., 1963. 

There can be little doubt but that the statute was 
amended to remedy the difficulty suggested by the very 
questions appellees now attempt to raise. The obvious 
legislative intent was to simplify the review procedure. 
This conclusion is irrefutable when we consider that 
this provision was a Judicial Council proposal, offered to 
specifically provide for an appeal. 

The Judicial Council also suggested Legislative Bill 
277 (Laws 1963, c. 138, p. 515) to the 1963 Legislature to 
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provide the procedure for appeal where the statute 
confers a right to appeal but fails to prescribe the pro- 
cedure. L. B. 277, which is now section 25-1937, R. R. 
S. 1943, prescribes not only the manner of taking an 
appeal to the district court but also provides how the 
appeal shall be considered. Section 25-1937, R. R. S. 
1943, is as follows: “When the Legislature enacts a law 
providing for an appeal without providing the procedure 
therefor, the procedure for appeal to the district court 
shall be the same as for appeals from the county court to 
the district court in civil actions. Trial in the district 
court shall be de novo upon the issues made up by the 
pleadings in the district court. Appeals from the district 
court to the Supreme Court shall be taken in the same 
manner provided by law for appeals to the Supreme 
Court in civil cases and shall be heard de novo on the 
record.” 

Section 25-1937, R. R. S. 1943, is a complete answer 
to most of the questions raised by appellees. Appellees 
contend that while appellants have a right to be heard 
in the court of last resort, their remedy must be by pro- 
ceedings in error. They argue as follows: “It appears 
clear that for this type of special proceeding the provi- 
sions of justice court appeal or actions between adver- 
sary parties are ineffectual to comply with the mandate 
of the statute and to advise parties to school petitions 
for merger that they are involved in litigation as liti- 
gants.” The obvious answer to appellees’ argument is 
that the statute now provides otherwise. While it may 
be restating the obvious, we suggest there is a clear 
distinction made in our Code of Civil Procedure between 
proceedings by petition in error and by appeal. 

As to appellees’ contention that all petitioners must 
be advised that they are involved in litigation as litigants, 
the filing of their petitions initiating the procedure which 
resulted in the hearing before the county superintend- 
ents accomplished that result. When the provisions of 
section 79-402, R. S. Supp., 1963, which require a'notice 
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of hearing by the county committees and again by the 
county superintendents of schools, were complied with, 
jurisdiction was acquired on everyone to be affected 
by the proceeding. The appeal to the district court is 
essentially a new trial of the proceeding the 520 signers 
of the petitions initiated. Those concerned are bound 
to know that any dissatisfied legal voter had the privi- 
lege to appeal any order entered by the county super- 
intendents to the district court. The filing of the notice 
of appeal was notice to all concerned that the question 
was to be presented to the district court by appeal. 

Appeals from the county court to the district court in 
civil actions are provided for in section 24-544, R. R. S. 
1943. It will be noted that it is to be “* * * in the man- 
ner as provided by law in cases tried and determined by 
justices of the peace.” This procedure is found in Chap- 
ter 27, article 13, R. R. S. 1943. 

Section 27-1302, R. R. S. 1948, provides the party 
appealing shall enter into an undertaking to the adverse 
party in double the amount of the judgment and costs 
within 10 days from the rendition of the judgment. Ap- 
pellants entered into an undertaking in the amount of 
$100, conditioned as required by the statute. This under- 
taking was approved by both county superintendents on 
April 1, 1965, and was filed within the 10 days. Appel- 
lants filed a praecipe with the county superintendents of 
Saline and Gage Counties, as follows: “TO: BERNARD J. 
KLASEK, COUNTY SUPERINTENDENT OF SCHOOLS 
OF SALINE COUNTY, NEBRASKA; and LYLE B. 
HUNKINS, COUNTY SUPERINTENDENT OF 
SCHOOLS OF GAGE COUNTY, NEBRASKA. 

“You are hereby requested to prepare a transcript of 
the proceedings had before the Board consisting of Ber- 
nard J. Klasek, County Superintendent of Schools of 
Saline County, Nebraska, and Lyle B. Hunkins, County 
Superintendent of Schools of Gage County, Nebraska, 
upon which an Order was entered by said Board on the 
24th day of March, 1965, entitled, ‘ORDER GRANTING 
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THE PETITION AND EFFECTING THE CHANGES IN 
THE DISTRICT BOUNDARIES, EXCEPTING AS TO 
SCHOOL DISTRICT NUMBER 75, OF SALINE COUN- 
TY, NEBRASKA, SCHOOL DISTRICT NUMBER 87, 
OF SALINE COUNTY, NEBRASKA, AND SCHOOL 
DISTRICT NUMBER 88, OF SALINE COUNTY, NE- 
BRASKA, AND DISMISSING THE PETITIONS AS TO 
SAID THREE LAST NAMED SCHOOL DISTRICTS’; 
said transcript should contain all entries made upon the 
docket the court filed therein, and the original of all 
papers filed in said proceedings.” 

A transcript of the proceedings was prepared and filed 
in the district court within 30 days, as required by sec- 
tion 27-1303, R. R. S. 1943. To appellees’ contention that 
indispensable parties are not before the court, we sug- 
gest that the filing of the transcript transferred the pro- 
ceedings to the district court for a trial de novo on the 
record made by the pleadings in the district court. 

Section 27-1305, R. R. S. 1948, provides the parties 
shall retain the same status in the district court as they 
had in the tribunal below, so that the appellants here 
are defendants in the district court. Section 27-1306, 
R. R. S. 1943, provides that the plaintiff in the tribunal 
below shall within 50 days from the date of the judgment 
below file a petition, as required in civil cases in the 
district court, and that answer shall thereafter be filed 
and issue joined as in cases commenced in the district 
court. 

It would appear to us that the appellants took every 
necessary step to perfect an appeal from the order of the 
county superintendents to the district court. It then 
became the burden of those interested in sustaining the 
order entered by the county superintendents to file a 
petition in the district court to effect that result. 

Appellees insist that appellant should have filed a 
transcript of the testimony before the county superin- 
tendents. We do not understand that to be a requirement 
herein. The statute is clear that in an appeal from an 
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inferior tribunal to the district court, trial in the district 
court shall be de novo upon the issues made up by the 
pleadings in the district court. § 25-1937, R. R. S. 1943. 
The term ‘appeal’ has on occasions been used as a 
generic term for all forms of rehearing, but as used in 
section 25-1937, R. R. S. 1943, we determine it to be 
used as the term is defined in Western Cornice & Mfg. 
Works v. Leavenworth, 52 Neb. 418, 72 N. W. 592. “Ap- 
peal” is a process of civil law origin and removes the 
cause entirely, subjecting the fact as well as the law to 
a review and retrial. It is, in fact, granting a new trial 
upon the same issue in a higher court. It is, therefore, 
incumbent upon those interested in sustaining the order 
entered by the county superintendents to file a petition 
within 50 days from the entry of the order by the county 
superintendents. 

Appellees argue that no jurisdiction should attach 
herein because of the gross inadequacy of the bond. It 
is their contention that a proper bond should be in the 
amount of at least $150,000 rather than for a nominal 
amount. What has been said heretofore should be a 
sufficient answer to this contention. The bond required 
in this proceeding is merely a cost bond and is not a 
supersedeas. The bond filed and approved herein is in 
excess of the minimum bond required by section 27- 
1302, R. R. S. 1943, and the appeal is not subject to a 
motion to dismiss for its alleged inadequacy. If the bond 
is in fact inadequate as a cost bond, appellees are not 
without remedy. 

For the reasons given above, the sustaining of ap- 
pellees’ motion to dismiss and the dismissal of appel- 
lants’ appeal was erroneous. The judgment of the dis- 
trict court is reversed and the cause is remanded with 
directions to reinstate appellants’ appeal and for further 
proceedings in harmony with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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‘AGNES WAAK, THROUGH AND BY HER DAUGHTER AND NEXT 
-FRIEND, RACHEL MULLER, APPELLANT, Vv. NATIONAL BANKERS 


Lire INSURANCE COMPANY, APPELLEE. 
141 N. W. 2d 454 


Filed April 8, 1966. No. 36206. 


1. Insurance. Whether or not a certain institution is a . hospital 
within the coverage of an insurance policy, or a convalescent 
home within the exclusionary clause, is solely a question of law. 

A hospitalization insurance policy providing indemnity 

while confined as a bed patient in a specified type hospital, and 

excluding a convalescent home from coverage, relates to the 
place of treatment and care and not to the type or degree of 
care required. 

The care of a patient, even though convalescent in 

nature, rendered by a qualified and licensed hospital, is within 

the terms of an insurance policy providing coverage to an in- 
sured required to be confined as a bed patient within a regularly 
licensed hospital. 

A policy of insurance will be given effect according 

to the ordinary sense of the terms used, and if they are clear 

they will be applied according to their plain and ordinary 
meaning. 


The language of a policy of insurance should be con- 
sidered, not in accordance with what the insurer intended the 
words to mean, but what a reasonable person in the position 
of the insured would have understood them to mean. 

When an insurance contract prepared by the insurer 
contains provisions reasonably subject to different construc- 
tions, one favorable to it and one favorable to insured, the 
construction favorable to insured will be adopted. 


Appeal from the district court for Dodge County: 
RosertT L. Fiory, Judge. Reversed and remanded. 


Homer E. Hurt, Jr., and Eugene R. Retz, for appellant. 
Richards, Yost & Schafersman, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
Situ, and McCown, JJ., and Burke, District J udge. 
CARTER, J. 


This is an action to recover benefits under an: insur- 
ance policy indemnifying the insured. for losses as speci- 
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fied therein, caused by accidental bodily injuries or 
sickness. The defendant answered and denied gener- 
ally the allegations of plaintiff’s petition. Defendant 
subsequently filed a motion for summary judgment 
which the trial court sustained. Plaintiff has appealed 
from the sustaining of the motion for summary judg- 
ment and the dismissal of her petition. 

On December 3, 1955, the defendant issued its policy 
of insurance to the plaintiff, insuring her against speci- 
fied losses caused by accident or sickness. All premiums 
were paid until November 18, 1963, at which time de- 
fendant terminated the policy. On June 26, 1963, plain- 
tiff was confined by illness within the Dodge County 
Memorial Hospital. The defendant made the following 
payments under the insurance policy: September 9, 
1963, $300.25; October 28, 1963, $185; December 10, 1963, 
$370; a total of $855.25. Plaintiff alleges that $1,525 re- 
mains due and unpaid for which defendant admits that 
claims have been timely filed. 

The insurance policy contains the following provisions: 
“Tf such injury or such sickness requires the Insured or 
any member of the Family Group to be confined as a 
bed patient within a regularly incorporated or licensed 
hospital recognized as such by the American Hospital 
Association, the American Medical Association or the 
American Osteopathic Association (except sanitoriums, 
convalescent homes, health resorts, charitable institutions 
or hospitals which are agencies of the Federal Govern- 
ment), while this policy is in force, the Company will pay, 
as a result of any one disability, the Insured (or the 
Hospital, if authorized by the Insured to do so) for the 
following items of hospital expense actually incurred, 
but not to exceed the amounts stated below: (a) Hos- 
pital Room, including meals and general nursing care 
not to exceed $10.00 per day and not to exceed 365 days 
as the result of any one disability.” Other scheduled 
expenses for which the company agrees to pay are then 
listed, which are not material to the present appeal. 
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Plaintiff entered the hospital on June 26, 1963, suffer- 
ing from Parkinson’s Disease. She remained in the 
acute section of the hospital until July 26, 1963, when 
she was removed into another part of the hospital build- 
ing designated in the record as the Annex, where she 
still remained at the time of trial. It is the contention 
of the insurance company that the Annex is a con- 
valescent home within the exclusionary provision here- 
tofore quoted from the policy and for this reason re- 
fused payment on plaintiffs claims covering the period 
she was occupying the Annex. It was stipulated that 
plaintiff has been paid the amounts due under the policy 
for the time she was a patient in the acute section of the 
hospital. The only issue raised by the appeal is whether 
or not the Annex is a hospital or a convalescent home 
within the provisions of the insurance policy. 

The Dodge County Memorial Hospital is owned and 
operated by Dodge County. It is under a single roof, al- 
though it has different departments or sections used for 
specific purposes. It has one board of directors of three 
members and one administrator who superintends the 
whole operation. All accounts are paid at a central office 
and admissions and discharges are handled in the same 
office. The hospital is licensed by the state as a hospital 
under a single license. Although convalescent homes 
are required to be licensed in this state, the Dodge 
County Memorial Hospital does not have, nor is it re- 
quired to have, such a license. 

The method of operating the facility is shown in the 
evidence of Lloyd N. Hermanson, the hospital admin- 
istrator charged with the management of the institu- 
tion. He testified that the hospital provides two general 
degrees of care, the acute care in one portion and con- 
valescent care in the other. There is evidence that the 
part referred to as the Annex resembles a convalescent 
home, according to the care it provides. But we think 
the policy refers to places where care is provided rather 
than to the service given to the patient. In other words, 
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the policy contract provides for care provided by a quali- 
fied hospital and excludes that provided by sanitoriums, 
convalescent homes, health resorts, charitable institu- 
tions, or hospitals operated by the federal government. 
While it may be, and is apparently true, that the type of 
service rendered in the Annex is similar to that rendered 
by some of the excluded facilities, this is not a con- 
trolling factor. If the care is given by a hospital quali- 
fied under the terms of the policy, and it is not ques- 
tioned that Dodge County Memorial Hospital is so quali- 
fied, the basis of liability under the terms of the insur- 
ance policy exists. 

In interpreting a policy of insurance it will be given 
its ordinary meaning. It should be construed to give 
effect to the intent of the parties at the time it was 
made. Garrelts v. Department of Motor Vehicles, 176 
Neb. 220, 125 N. W. 2d 678; Koehn v. Union Fire Ins. Co., 
152 Neb. 254, 40 N. W. 2d 874. In the last-cited case this 
court said: “An insurance policy should be construed 
as any other contract to give effect to the intent of the 
parties at the time it was made. The language should 
be considered not in accordance with what the insurer 
intended the words to mean, but what a reasonable 
person in the position of insured would have understood 
them to mean. If the contract was prepared by the in- 
surer and contains provisions reasonably subject to dif- 
ferent interpretations, one favorable to the insurer and 
one advantageous to the insured, the one favorable to 
the latter will be adopted.” 

The insurance company wrote the policy in the in- 
stant case. Admittedly, an argument can be made in 
support of each of the claimed interpretations here made. 
Under the circumstances shown, the court should con- 
strue the policy against the insurance company. 

The same question arose in Rew v. Beneficial Standard 
Life Ins. Co., 41 Wash. 2d 577, 250 P. 2d 956, 35 A. L. R. 
2d 891. It was therein held that the question, of whether 
or not Valley View Convalescent Home involved in that 
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case was a hospital” within the coverage of the policy, 
was one of law. It was there held that the convalescent 
home, although performing some services usually per- 
formed in hospitals, was not a hospital but was a con- 
valescent home within the exclusionary clause of the 
policy. The effect of this holding is that it is not the 
‘service performed that determines the question, but 
rather the place where it is performed that determines 
the issue of liability. In the instant case, the service 
‘was performed in the Dodge County Memorial Hos- 
pital and not in a sanitorium, convalescent home, health 
resort, charitable institution, or hospital operated by the 
federal government as those terms are used in the exclu- 
sionary terms of the policy. If the insurance company 
had intended to exclude any room, section, or department 
of a recognized and licensed hospital from the coverage 
of the policy, it could have so provided in clearly ex- 
pressed terms. We think it is a reasonable construction 
of the policy to say that the coverage includes all serv- 
ices rendered by a licensed hospital, and does not in- 
clude services rendered by other institutions, private or 
public, that were specifically named in the exclusion- 
ary provision of the policy. 

We conclude that the trial court was in error in hold- 
ing that the plaintiff was being cared for after July 26, 
1963, in a convalescent home within the meaning of the 
contract of insurance. The judgment of the district court 
is. reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 


E. E. ERDMAN, APPELLANT, v. NATIONAL INDEMNITY 


ComPANY, A CORPORATION, APPELLEE. 
141 N. W. 2d 753 


Filed April 8, 1966. No. 36212. 
1. Affidavits: Pleading. An affidavit may be used to verify a 
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pleading, to prove the service of a summons, notice, or other 
process in an action, to obtain a provisional remedy, an examina- 
tion of a witness, a stay of proceedings, or upon a motion, and 
in any other case permitted by law. § 25-1244, R. R. S. 1943. 

2. Affidavits: Process. An affidavit may be used to impeach an 
officer’s return on the service of a summons. 

8. Trial. It is within the discretion of the district court to take 
testimony orally for the determination of issues of fact aris- 
ing upon motions, and not a right of either party to compel 
the adduction of such testimony. 

4. Process. It is essential to the integrity and permanency of ju- 
dicial records that the return of an officer, which is a part of 
the judicial record in a case, be impeached only by clear and 
convincing evidence. 

5. Corporations: Process. A summons against a corporation may 
be served upon the president, mayor, chairman of the board of 
directors or trustees, or other chief officer; or, if its chief officer 
is not found in the county, upon its cashier, treasurer, secre- 
tary, clerk, or managing agent; or, if none of the aforesaid 
officers can be found, by a copy left at the office or last usual 
place of business of such corporation. When the defendant is a 
foreign corporation, having a managing agent in this state, the 
service may be upon such agent. § 25-511, R. R. S. 1943. 

6. Process. Statutes prescribing the manner of service of sum- 
mons are mandatory and must be strictly pursued. 


Appeal from the district court for Douglas County: 
FRANK G. NimTz, Judge. Affirmed. 


Haney, Walsh & Wall, for appellant. 


Gross, Welch, Vinardi, Kauffman & Schatz, for ap- 
pellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Kuns, District Judge. 


SPENCER, J. 


This is an appeal from the dismissal of the action 
after the overruling of a motion to reconsider an order 
sustaining a special appearance. This motion was filed 
after we dismissed a previous attempt to appeal from 
the sustaining of a special appearance for lack of an 
appealable order. See Erdman v. National Indemnity 
Co., 178 Neb. 312, 133 N. W. 2d 472. 
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E. E. Erdman, hereinafter referred to as plaintiff, filed 
‘this action against National Indemnity Company, here- 
inafter designated as defendant, on April 1, 1963, and 
on the same day a summons was issued and delivered 
to the sheriff of Douglas County for service. Purported 
service was made by J. D. Marino, deputy sheriff, who 
will hereinafter be referred to as Marino. Marino’s re- 
turn, so far as material herein, is as follows: “Received 
this writ on the Ist day of April 1963 and served the 
same on the 2nd day of April 1963 on the within named 
NATIONAL INDEMNITY COMPANY, A CORPORA- 
TION: by delivering to Dale Burns, Managing Agent, 
personally in Douglas County, Nebraska, a true and duly 
certified copy of this writ with all the endorsements 
thereon. 

“He being in charge at the usual place of doing busi- 
ness of such named company in said county, and, No 
President, Mayor, Chairman of the Board of Directors 
or Trustees or other Chief Officer of said Corporation 
being found in Douglas County, State of Nebraska.” 

Defendant thereafter appeared specially for the sole 
purpose of objecting to the jurisdiction of the court for 
the reason that no proper and sufficient service of process 
had been made upon it. This special appearance was 
supported by the affidavits of Marguerite White, de- 
fendant’s receptionist and switchboard operator; Dale 
Burns, upon whom the purported service was made; and 
Jack D. Ringwalt, defendant’s president. We will here- 
inafter refer to them by their family names. 

We summarize these affidavits as follows: White de- 
posed that her desk and switchboard are immediately 
inside the main entrance of the defendant’s place of 
business. On the morning of April 2, 1963, Marino came 
to her desk and stated, “I have a summons.’” White 
called Burns on the telephone and told him, “ ‘There is a 
gentleman here who has a summons.’” White then 
directed Marino up the steps. When Marino came to 
her desk, he did not ask for the president, mayor, chair- 
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man of the board of directors or trustees, or any person 
in particular. She further stated that the president, vice 
president, treasurer, and secretary of the company were 
in Douglas County at the time the deputy came in. 

Burns deposed that he had been employed by defend- 
ant for 16 years; that on April 2, 1963, he was director 
of personnel; that his duties consisted of interviewing, 
screening, and hiring employees; that he supervised the 
bookkeeping; and that he was not now and never has 
been an officer of the company. He stated that he was 
called by White who stated that there was a gentleman 
at the desk who had a summons. He told White to send 
him up and he would meet him, and he met Marino on 
the stairs. Marino told him that he had a summons, 
and handed the summons to affiant. Marino did not ask 
affiant if he was an officer or managing agent of the de- 
fendant, nor did he ask affiant what his capacity was. 

Ringwalt deposed that on April 2, 1963, he was the 
president of the defendant, which is a Nebraska corpora- 
tion with its principal place of business at 3024 Harney 
Street, Omaha, Douglas County, Nebraska. Affiant 
stated that he spent all of that day, with the exception 
of time out for lunch, at the offices of defendant, and no 
one served or attempted to serve him any summons in 
the above action. Affiant further stated that in addition 
to himself, the other officers of the corporation were a 
vice president, treasurer, and secretary, and that these 
three officers were at the place of business of the de- 
fendant all of April 2, 1963, except that the vice presi- 
dent and the treasurer were absent during the lunch 
hour. 

At a hearing on the special appearance, the plaintiff 
objected to the reception into evidence of the defend- 
ant’s affidavits for the reason that they constituted hear- 
say; were not the best evidence and were incompetent; 
and for the further reason that they deprived the plain- 
tiff of the right of cross-examination. These objections 
were overruled, and the affidavits were received in evi- 
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dence. Plaintiff then had Marino sworn as a witness for 
the plaintiff. After he had stated his name and employ- 
ment, an objection was made to the reception of oral 
evidence, which objection was sustained. After an offer 
of proof, plaintiff was given leave to file Marino’s affi- 
davit, which we summarize as follows: Marino deposed 
that as a deputy sheriff he received the summons in 
question and went to the office of the corporation at 
3024 Harney Street, Omaha, Nebraska. He presented 
himself to a female secretary; told her that he was from 
the sheriff’s office and had a summons for service upon 
the defendant; and requested the secretary to direct him 
to the highest officer of the company present. After 
completing a telephone call, the secretary advised affiant 
that a Mr. Burns would see him, and that Mr. Burns 
would come down a flight of stairs, which said secretary 
pointed out to affiant. He met a gentleman midway up 
the stairs, advised him that he was from the sheriff’s 
office, and advised him that he had a summons pertaining 
to a suit instituted by E. E. Erdman. He deposed that 
at this time he told this gentleman he was serving him as 
the highest officer present of the corporation, handed 
him the summons, and asked him his full name and posi- 
tion with the defendant company. This gentleman ad- 
vised him that his name was Dale Burns and he was the 
manager of the defendant. Marino further deposed: 
“That at no time did the man who identified himself as 
Dale Burns advise your affiant that there was any higher 
officer of the corporation present at the premises or 
that he, the said Dale Burns, was not the highest officer 
present at that time.” 

Plaintiff’s assignments of error are as follows: “I. 
That the trial Court erred in sustaining the defendant’s 
Special Appearance and dismissing the plaintiff’s petition. 
II. That the trial Court erred in receiving the defendant’s 
Exhibits A, B & C. III. That the trial Court erred in 
precluding plaintiff from producing direct evidenre to 
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impeach the evidence adduced by the defendant in the 
form of affidavits.” 

Assignment of error No. II is premised on plaintiff’s 
argument that an affidavit is an improper method of pro- 
cedure because affidavits contain conclusions rather than 
statements of fact and deprive a party of the right of 
cross-examination of the deponent. The difficulty with 
plaintiff’s premise is that our statute, section 25-1244, 
R. R. S. 1943, provides: ‘An affidavit may be used to 
verify a pleading, to prove the service of a summons, no- 
tice or other process, in an action, to obtain a provisional 
remedy, an examination of a witness, a stay of proceed- 
ings, or upon a motion, and in any other case permitted 
by law.” 

This court has on several occasions interpreted this 
statute to mean that an affidavit may be used to im- 
peach an officer’s return on the service of a summons. 
See Johnson v. Carpenter, 77 Neb. 49, 108 N. W. 161. 

Assignment of error No. III is directed to the fact that 
the trial court refused to permit the plaintiff to produce 
oral evidence at the hearing on the special appearance. 
There was no error in this respect. The taking of oral 
testimony is discretionary with the trial court. In Hamer 
v. McKinley-Lanning Loan & Trust Co., 52 Neb. 705, 72 
N. W. 1041, this court said: “It is within the discretion 
of the district court to take testimony orally for the de- 
termination of issues of fact arising upon motions, and not 
a right of either party to compe] the adduction of such 
testimony.” This has been the rule in this jurisdiction 
since at least 1897. 

It is essential to the integrity and permanency of judi- 
cial records that the return of an officer, which is a part 
of the judicial record in a case, be impeached only by 
clear and convincing evidence. Westman v. Carlson, 
86 Neb. 847, 126 N. W. 515. 

Marino’s return on its face appears to be regular. De- 
fendant’s affidavits clearly impeach the return. Marino’s 
affidavit, while in conflict with the affidavits of White 
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and Burns, does lend some credence to them. Marino 
states that he asked for the highest officer present. This 
is directly denied by both White and Burns. Marino 
states that Burns told him he was the manager of the 
defendant. This is directly denied by Burns. It is evi- 
dent from Marino’s affidavit that he did not attempt to 
serve its chief executive officer in the first instance. 
His own affidavit states that he asked for the highest 
officer present. It is noteworthy that he states Burns 
did not tell him that he was not the highest officer pres- 
ent. Who has the burden of attempting to make proper 
service? 

The statute does prescribe the manner of service of 
process on corporations by explicit provisions. Section 
25-511, R. R. S. 1943, is as follows: ‘A summons against 
a corporation may be served upon the president, mayor, 
chairman of the board of directors or trustees, or other 
chief officer; or, if its chief officer is not found in the 
county, upon its cashier, treasurer, secretary, clerk, or 
managing agent; or, if none of the aforesaid officers can 
be found, by a copy left at the office or last usual place of 
business of such corporation. When the defendant is a 
foreign corporation, having a managing agent in this 
state, the service may be upon such agent.” 

These provisions are mandatory, and must be strictly 
pursued. See Nelson v. Robinson, 154 Neb. 64, 46 N. W. 
2d 892, in which we held: “Statutes prescribing the man- 
ner of service of summons are mandatory and must be 
strictly pursued.” Marino’s return would indicate that 
the statute was complied with. His affidavit, read in 
conjunction with the defendant’s affidavits, would indi- 
cate otherwise. 

The statute sets out in sequence those upon whom 
service is to be made. If none of them is available, there 
is then a provision for the leaving of a copy. The first 
two classifications provide for personal service, the 
third one for the equivalent of residential service on an: 
individual. From a mere reading of the statute, the con- 
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clusion is inescapable that in the first instance service 
is to be made upon the chief officer of the corporation. 
This is the only meaning that can be read into the 
words or if its chief officer is not found. We construe the 
statute to mean that it is incumbent upon the officer 
making service to exercise diligence in seeking to make 
that service in accordance with the priority listed. To 
hold otherwise would give no meaning to the plain 
wording of the statute. We do not interpret the statute 
to mean that a search must be conducted to serve the 
chief officer, but we do interpret it to mean that serv- 
ice should be had on the chief officer of a corporation 
if he is available. If the chief officer is not available for 
service, then service may be had upon one of those in 
the next classification. If none of those in the second 
classification are available so that personal service can 
be made, then and only then a copy of the summons may 
be left at the place of business of the corporation. 

The intent of the statute is clear that wherever possible 
service be first attempted on the most responsible officer 
of the corporation. Plaintiff concedes the purpose of the 
statute is to insure that the summons be placed in re- 
sponsible hands. He argues, however, that here there 
is no claim that Burns was not at least a responsible 
clerk, and that the defendant had due notice of the ac- 
tion. This is true, and in this instance possibly no harm 
would be done by aborting the plain language of the 
statute. To do so, however, would require us to over- 
rule those cases which hold that strict compliance with 
the statute is mandatory. 

We determine the showing herein to be sufficient to 
sustain the trial court’s finding that the deputy sheriff 
did not follow the provisions of section 25-511, R. R. S. 
1943, in making service on the defendant. The special 
appearance was properly sustained, and the judgment 
dismissing plaintiff’s petition is affirmed. 

AFFIRMED. 
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McCowy, J., dissenting. 

I respectfully dissent. Restatement, Conflict of Laws, 
§ 75, p. 111, reads: “A state cannot exercise through 
its courts judicial jurisdiction over a person, although 
he is subject to the jurisdiction of the state, unless a 
method of notification is employed which is reasonably 
calculated to give him knowledge of the attempted ex- 
ercise of jurisdiction and an opportunity to be heard.” 

A court, by proper service of process, acquires juris- 
diction over a domestic corporation. It is equally clear 
that in the field of conflict of laws and judgments, the 
validity of service of process depends upon whether the 
method of service prescribed is reasonably calculated 
to give notice of the action to the corporation and an 
opportunity to be heard. See, Restatement, Judgments, 
comment b, § 27, p. 119; Restatement, Conflict of Laws, 
comment b, § 87, pp. 135, 136. 

At common law, jurisdiction of a court of a state over a 
domestic corporation is acquired by service of process 
upon its principal officer. The effect of local statutes ex- 
tending the method of service are, of course, determined 
under the above rules, as to whether they are reasonably 
calculated to give the corporation knowledge of the ac- 
tion and an opportunity to be heard. 

The particular statute of Nebraska, section 25-511, 
R. R. S. 1943, provides: “A summons against a corpora- 
tion may be served upon the president, mayor, chairman 
of the board of directors or trustees, or other chief offi- 
cer; or, if its chief officer is not found in the county, upon 
its cashier, treasurer, secretary, clerk, or managing agent; 
or, if none of the aforesaid officers can be found, by a 
copy left at the office or last usual place of business of 
such corporation. When the defendant is a foreign cor- 
poration, having a managing agent in this state, the serv- 
ice may be upon such agent.” (Emphasis supplied.) 

The issue specifically involved here has not been 
passed upon in this state. It is important to note, first, 
that the section obviously was intended to cover serv- 
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ice on a municipal corporation as well as a business cor- 
poration. The word “mayor,” for example, occurs in the 
list of titles described under the first portion of the 
statute which refers to the “chief officer.” We think it 
also apparent that the word “clerk,” appearing in the 
list of officers or agents who may be served if ‘the chief 
officer is not found, was intended to refer to the clerk of 
a municipal corporation, and not simply any clerk-of a 
business corporation. The word “cashier” in the same 
section obviously was intended to refer to banking cor- 
porations. This particular portion of the statute obvi- 
ously was not intended to be limited to officers or agents 
with the specific titles designated because it concludes 
with the words ‘‘or managing agent.” If this section 
were limited to the titles mentioned insofar as officers 
were concerned, it would omit all vice presidents, or ex- 
ecutive vice presidents, or comptrollers, and we see no 
compelling reason to give it such limiting construction. 
For those reasons, however, the term “managing agent” 
may require some additional construction. 

As early as 1915, this court held that a local poultry, 
egg, and cream buyer, whose conduct of the local busi- 
ness required judgment and discretion, was a managing 
agent of a domestic corporation. Brophy v. Fairmont 
Creamery Co., 98 Neb. 307, 152 N. W. 557, L. R. A. 1918A 
367. See, also, Kron v. Robinson Seed Co., 111 Neb. 
147, 195 N. W. 939. We believe the proper construction 
of section 25-511, R. R. S. 1943, should be that a manag- 
ing agent upon whom service of summons may be made 
is an agent who has charge of the business activities of 
the corporation, or of some branch, department, or divi- 
sion thereof, and who, in respect to matters entrusted to 
him, is vested with powers requiring the exercise of 
independent judgment and discretion, and, under the 
circumstances here, is of sufficient rank to make it rea- 
sonably certain the defendant will be apprised of the 
service of summons. See, Dillon v. Gunderson, 235 
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Minn. 208, 50 N. W. 2d 275; Roehl v. Texas Company, 
107 Cal. App. 691, 291 P. 255. 

Mr. Dale Burns was director of personnel, and also 
supervisor of all bookkeeping activities of the account- 
ing department. For purposes of service of summons, 
under the language of our statute, we believe he had 
sufficient rank to make it reasonably certain that the 
defendant would be apprised of the service. The lan- 
guage of the statute does not confine the term ‘man- 
aging agent” to the general manager, nor to the managing 
agent rather than a managing agent. The persons desig- 
nated for service if the “chief officer is not found” are 
all coequal, and the statute does not require service to be 
attempted consecutively on each applicable title desig- 
nated. Service may be made upon any person coming 
within the class of officers or agents designated if the 
chief officer is not found. 

There is no question here but that the deputy sheriff 
attempted to serve a summons upon the corporation by 
going to its home office and advising the switchboard 
operator that he had a summons to serve. There is dis- 
pute in the affidavits as to whether he asked for the 
highest officer present. The return of the summons 
made by the deputy sheriff specifically showed the sum- 
mons was delivered to “Dale Burns, Managing Agent” 
personally in Douglas County, Nebraska. It was also 
stated: ‘‘No President, Mayor, Chairman of the Board 
of Directors or Trustees or other Chief Officer of said 
Corporation being found in Douglas County, State of 
Nebraska.” The defendant does not deny that the chief 
officer was not found, but contends that he could have 
been found if the deputy had inquired for him. The 
statute itself provides that if the president or chief offi- 
cer “is not found,” the service may be made on the next 
category of officers or agents, but if none of them “can 
be found,” the service shall be made by leaving a copy 
at the office or usual place of business. If we permit the 
impeachment of a return of personal service of summons 
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merely because of affidavits indicating a lack of diligent 
inquiry for the chief officer before serving another offi- 
cer or agent specifically authorized by statute to re- 
ceive it, then a case by case determination of what is a 
reasonable or diligent inquiry or search must be un- 
dertaken. This case does not involve a situation in 
which personal service is omitted and a copy left at the 
office or last usual place of business. 

We think it also important to note that the fault in 
service was the fault of the deputy sheriff. Even if an 
attorney had examined the return immediately upon 
filing, it appeared on its face to be sufficient. In modern 
practice in a metropolitan center, it would be almost a 
practical impossibility for an attorney to assume re- 
sponsibility for the individual specific instruction of 
deputies as to service of process in each case involvng 
a corporation. In other connotations dealing with ju- 
risdictional requirements previously held mandatory, we 
have held that where the fault lies with the court offi- 
cer, substantial compliance with an otherwise manda- 
tory statute will be sufficient. See Liljehorn v. Fyfe, 
178 Neb. 532, 134 N. W. 2d 230. It seems only reason- 
able to apply the same principle in this case. The bet- 
ter rule would seem to be that where personal service 
was actually made upon an officer or agent of a domes- 
tic corporation within the class of those authorized by 
statute to receive service of summons, it will be deemed 
sufficient compliance with the statutes prescribing the 
manner of service of summons where it appears that the 
chief officer of the corporation was not found, even 
though a more diligent attempt to comply with the stat- 
ute would probably have resulted in serving the chief 
officer. 

Statutory enactments governing service of process 
against corporations were intended to be liberalizations 
and extensions of the common law rule which restricted 
service of process to the principal officer. Under these 
circumstances, technical form should not take precedence 
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over the basic and fundamental requirement that per- 
sonal service of process on a domestic corporation should 
be one reasonably calculated to give the corporation 
knowledge of the action and an opportunity to be heard. 


WAYNE BALL, APPELLEE, V. GLADYS BALL, APPELLANT, IvAN 


JEFFRIES ET AL., INTERVENERS-APPELLEES. 
141 N. W. 2d 449 


Filed April 8, 1966. No. 36218. 


1. Divorce. The proper rule in a divorce case where the custody 
of a minor child is involved, is that the custody of the child is 
to be determined by the best interests of the child, with due re- 
gard for the superior rights of fit, proper, and suitable parents. 

2. Parent and Child. Courts may not properly deprive a parent of 
custody of a minor child unless it is affirmatively shown that 
such parent is unfit to perform the duties imposed by the rela- 
tionship or has forfeited that right. 

3. Divorce. An application for a change of custody of a minor 
child, provided for in a decree of divorce, must be founded upon 
new facts and circumstances which have arisen subsequent to 
the entry of the decree and in the absence of such facts and 
circumstances, the decree will be deemed res judicata. 


Appeal from the district court for Red Willow County: 
VICTOR WESTERMARK, Judge. Affirmed. 


Sarah Jane Cunningham, for appellant. 
Fred T. Hanson, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Burke, District Judge. 


McCowy, J. 

This case involves a proceeding in a divorce case to 
change the custody of one of three children from the 
father to the maternal grandparents on the ground of a 
change of circumstances. The district court dismissed 
the amended ancillary petition of the grandparents and 
confirmed the custody of the minor daughter in the 
father. This appeal followed. 
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Wayne Ball and Gladys Ball were married in 1950. 
They have three children, John, Thomas, and Susan. 
At the time of the hearing on August 23, 1965, the chil- 
dren were respectively 13, 12, and 10 years old. The 
plaintiff, Wayne Ball, filed a divorce petition against the 
defendant, Gladys Ball, on March 25, 1964, and obtained 
temporary custody of all the children. On January 14, 
1965, a decree of divorce was entered, finding that the 
plaintiff was entitled to a divorce, and that the defendant, 
by her conduct, had forfeited her right to custody of the 
minor children of the parties. The plaintiff was given 
custody of the minor children, subject to the right of the 
defendant to visit them at reasonable times within the 
State of Nebraska. The maternal grandparents were 
granted the right to have the children in their home 
during the last 2 weeks of June of each year, and during 
Christmas vacation every other year. 

By stipulation and order, the 2-week visit to the grand- 
parents in 1965 was changed to June 27 to July 10. 
During this first visit, and on July 2, 1965, the grand- 
parents filed an ancillary petition praying that the court 
on its own motion revise the original decree to give the 
petitioning grandparents exclusive custody of the minor 
daughter, Susan Ball. The amended ancillary petition 
alleged that there had been a change of circumstances, 
whereby the best interests of the minor daughter were 
not being served in the custody of the plaintiff. 

On August 23, 1965, the district court entered its de- 
cree specifically finding: ‘“* * * against the petitioners 
and in favor of the plaintiff; that the plaintiff is the 
natural parent of the minor and there is no evidence that 
the plaintiff is unfit to have custody; that there is no 
sufficient evidence of a change of circumstances to justi- 
fy any change of custody; that the evidence shows that 
the plaintiff has made every reasonable effort to main- 
tain a proper home for the three minor children of the 
parties after the defendant left them without cause; 
that it is to the best interests of the minor involved and 
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‘other children that the children be kept together and 
reared together; that the evidence shows that there 
was no complaint as to the care the father was giving to 
the minors until the children were visiting the petition- 
ers; that the evidence shows that the plaintiff is making 
plans to provide a suitable home by marrying a person 
who is willing, able and suitable to assume the role of 
parent to the minor children; that the expression of the 
minor daughter that she wants to live with the petition- 
ers is not sufficient under the circumstances shown by 
the evidence, to deprive the plaintiff of custody of sar 
minor daughter.” 

The amended ancillary petition was dismissed, and 
the custody of the minor child, Susan Ball, was awarded 
to the plaintiff in accordance with the former decree. 

The proper rule in a divorce case where the custody of 
a minor child is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents. Caporale v. Hale, 169 Neb. 
751, 100 N. W. 2d 847. 

Courts may not properly deprive a parent of custody 
of a minor child unless it is affirmatively shown that 
such parent is unfit to perform the duties imposed by the 
relationship or has forfeited that right. Goodman v. 
Goodman, 173 Neb. 330, 113 N. W. 2d 202. 

It will be noted also that this is not a case involving 
a contest for custody between parents, nor even a situa- 
tion in which the grandparents have previously exer- 
cised custodial rights. It is also established that an 
application for a change of custody of a minor child, pro- 
vided for in a decree of divorce, must be founded upon 
new facts and circumstances which have arisen subse- 
quent to the entry of the decree and in the absence of 
such facts and circumstances, the decree will be deemed 
res judicata. Young v. Young, 166 Neb. 532, 89 N. W. 
2d 763. - 

It is quite apparent from an examination of the record 
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that the basis for this proceeding to change custody is 
grounded on certain incidents related by Susan, and not 
fixed as to time. On one occasion, she said she found 
“a whole bunch of bad pictures” under the mattress in 
her father’s room. She goes on to testify that she told 
her brothers about them, and that after they had seen 
them, they tried to get her to do bad things, and to take 
off her clothes. According to her story, the incident 
occurred while her father was gone, and that he was 
usually gone every night of the week except 2. She 
also asserted that the “babysitter” told her all about 
sexual matters. 

The brothers’ story about finding the “pictures” and 
books is at complete variance with Susan’s version. 
They flatly deny any misconduct with her. Virtually 
every witness except Susan testified that the children 
were never left alone at any time for more than a few 
minutes. The “babysitter” was a neighbor with grown 
daughters, who testified that she only answered, to the 
best of her ability, the questions which Susan asked. 

The father introduced in evidence two 1959 nudist 
council magazines which he had found while cleaning 
out the closet about a year after his wife had left him. 
He had put them in his dresser drawer under some papers. 
One pamphlet called ‘Personal Hygiene for every Woman 
and Girl” belonged to his former wife, and it had been 
in an upper cabinet in the kitchen. A regularly bound 
book, “When you Marry,” published by the secretary of 
the National Conference on Family Relations, was in a 
bookcase. These are the locations where the boys testi- 
fied they found them, and they did not even know that 
Susan had ever seen them. 

Except for the incidents above, related by Susan, the 
evidence is without contradiction that the plaintiff had 
made every reasonable effort to maintain a proper home 
for the children, and at least one witness felt that he 
was doing a much better job of it than the mother had 
done previously. The evidence also showed. that the 
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father was engaged to be married in a short time to a 
woman, with a 6-year-old daughter of her own, who 
was willing, able, and suitable to assume the role of par- 
ent to his children. 

The district court was correct in finding that there 
was no evidence that the plaintiff was unfit to have cus- 
tody, nor was there sufficient evidence of a change of 
circumstances to justify any change of custody. See 
Goodman v. Goodman, ante p. 83, 141 N. W. 2d 445. 
The rule of that case is of even stronger application here 
where the parties applying for a modification of a cus- 
tody decree are not parents, but grandparents who have 
not previously had custody. 

For the reasons stated, the action of the district court 
was correct and is affirmed. 

AFFIRMED. 


GEORGE WASSERBURGER ET AL., APPELLEES AND CROSS- 
APPELLANTS, V. BILL B. COFFEE ET AL., APPELLANTS AND 
CROSS-APPELLEES, GERTRUDE QUINTARD ET AL., 


INTERVENERS-APPELLEES AND CROSS-APPELLANTS. 
141 N. W. 2d 738 


Filed April 15, 1966. No. 36049. 


1. Waters. The common law fixes the reciprocal rights and duties 
of riparian proprietors, except as it has been modified by Con- 
stitution or statute. 

A right to the use of waters under the doctrine of 
prior appropriation is superior to a competitive riparian right 
in land which was part of the public domain prior to April 4, 
1895, the effective date of the irrigation act of 1895. 

3. Constitutional Law: Waters. Riparian water rights were not 
abolished by Article XV, sections 4 to 6, Constitution of Nebraska. 

4, Waters. At common law riparian land consists of a continuous 
parcel on a watercourse or lake and in one possession. 

In respect to competing water claims by an appropri- 

ator and by a riparian proprietor, land is considered riparian 

if by common law standards it was such immediately prior to 
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April 4, 1895, and if it has not since lost its riparian status by 
severance. 

An appropriator of water in a watercourse who, in 
using water pursuant to a statutory permit, intentionally causes 
substantial harm to a riparian proprietor, through invasion 
of the proprietor’s riparian interest in the use of the waters, 
is liable to the proprietor in an action for damages if, but only 
if, the harmful use is unreasonable in respect to the riparian 
proprietor. 

An appropriator’s use of water is unreasonable with 
respect to a competing riparian right unless the utility of the 
use outweighs the gravity of the harm. 

In evaluation of the utility of the appropriation caus- 
ing intentional harm to the riparian proprietor, the following 
factors are to be considered: (1) The social value which the 
law attaches to the use for which the appropriation is made; 
(2) the priority date of the appropriation; and (3) the imprac- 
ticability of preventing or avoiding the harm. 

In evaluation of the gravity of intentional harm to 
the riparian proprietor through the appropriator’s use of the 
water, the following factors are important: (1) The extent of 
the harm involved; (2) the social value which the law attaches 
to the riparian use; (3) the time of initiation of the riparian use; 
(4) the suitability of the riparian use to the watercourse; and 
(5) the burden on the riparian proprietor of avoiding the harm. 
Injunction. The appropriateness of injunction against tort de- 
pends upon a comparative appraisal of all factors in the case, 
some of the primary factors being the following: (1) The 
character of the interest to be protected; (2) the public inter- 
est; (3) the relative adequacy to the plaintiff of injunction 
and of other remedies; and (4) the relative hardship likely to 
result to defendant if injunction is granted and to plaintiff if 
it is denied. 


Appeal from the district court for Sioux County: 


ALBERT W. CrITES, Judge. Affirmed in part, and in part 


reversed and remanded. 


Neighbors & Danielson, for appellants. 
Atkins, Ferguson & Nichols, for appellees and inter- 


veners-appellees. 


R. O. Canaday and Wilber S. Aten, for amicus curiae. 
Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 


Brower, Smitu, and McCown, JJ. 
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SMITH, J. 

Riparian owners complained that they no longer could 
water cattle in creeks running through their lands, be- 
cause upper irrigators were exhausting the streams by 
diversions pursuant to appropriation permits from the 
State of Nebraska. The district court found that the 
owners were entitled to the use of the streams for water- 
ing the number of cattle normally pastured on those 
parcels which were riparian but not on larger contigu- 
ous parcels in the same ownership, and the court ac- 
cordingly enjoined the appropriators. 

The hydra of perplexity in this case emerged from the 
dual administration of water resources under the doc- 
trines of riparian rights and of prior appropriation. Al- 
though each method of administration contains internal 
controls, the law governing a dispute between riparian 
proprietor and appropriator is vague at best.. The two 
methods are incompatible, and the disorder multiplies 
problems. 

The issues are broad. Defendant appropriators deny 
that plaintiff landowners, including plaintiffs in inter- 
vention, possess a riparian water right. Going further 
and hypothesizing not only the right but also a wrong- 
ful interference with it, defendants take the position that 
plaintiffs should be left to an action for damages. In- 
junction is said to be an inappropriate remedy for the 
wrong to a riparian proprietor, and especially so where 
equities weigh against him. 

On cross-appeal plaintiffs contend that the injunction 
stopped short of complete relief. According to them, 
all parcels contiguous to riparian land in the same owner- 
ship are also riparian; and livestock water is a use which 
defendants must respect under the terms of their permits. 

The lands are located in Hat Creek watershed in Sioux 
County, Nebraska. Hat Creek flows generally north 
some degrees east across the county and into the State 
of South Dakota. A tributary, Sowbelly Creek, crosses 
a continuous tract of 3,320 acres owned by plaintiffs 
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Gertrude and Merrill Quintard. North of the conflu- 
ence of the two creeks and within 8 miles of the Ne- 
braska-South Dakota boundary, Hat Creek flows through 
the following four tracts, each of which is shown on ex- 
hibit 1-A to be continuous: 


Plaintiff Owners Number of Acres 
George and Beatrice Wasserburger 3,440 
Ray and Patricia Semroska 2,920 
John and Lois Geiser 1,680 
John and Helen Engebretsen 1,760 


Defendants own more than 41,000 acres of land within 
the watershed, and they possess statutory permits to 
appropriate water from Hat Creek and its tributaries for 
purposes of irrigation and irrigation storage. The points 
of diversion are located upstream from plaintiffs’ lands. 

The major subjects of discussion are: 

A. Statutory abrogation of the riparian water right. 

B. The riparian water right in view of constitutional 
amendments. 

C: Restrictions on quantity of riparian land. 

D. Comparative reasonableness of uses by riparian 
proprietor and by appropriator. 

E. Appropriateness of injunction. 

A. Statutory Abrogation of the Riparian Water Right. 

The common law fixes the rights and duties of riparian 
proprietors, except as it has been modified by Constitu- 
tion or statute. See, § 49-101, R. R. S. 1943; Meng v. 
Coffee, 67 Neb. 500, 93 N. W. 713, 108 Am. S. R. 697, 60 
L. R. A. 910. All agree that the common law has been 
modified by legislative adoption of the prior appropria- 
tion doctrine, but the parties differ on the time of the 
change. Defendants cite the irrigation act of 1889, 
which was effective March 27, 1889. Plaintiffs rely on 
the irrigation act of 1895, which was effective April 4, 
1895. See, Laws 1889, c. 68, p. 503; Laws 1895, c. 69, p. 
244. 

The time of modification delimits the land which can 
validate the common law use by plaintiffs against the 
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statutory use. by defendants. If a severance of land from 
the public domain occurred earlier than enactment of 
the statute, a riparian water right in the private land 
may be superior to an appropriative right; but if legisla- 
tion preceded severance, the appropriative right out- 
ranks the riparian right under the facts of the present 
case. 

Some parcels in the five tracts of plaintiffs were pat- 
ented between 1890 and March 27, 1895, and receiver’s 
receipts show that a few of these patents had been 
initiated by entries filed prior to March 27, 1889. All 
other patents were initiated after April 4, 1895. The 
district court selected the 1889 cutoff. 

Nothing in the act of 1889 specifically dedicated to 
the people the use of waters in watercourses, but the 
law authorized appropriation for application to bene- 
ficial use. It announced that: “As between the appro- 
priators the one first in time is first in right.” It estab- 
lished no permit system, but public notice was made a 
prerequisite to future appropriative rights. See Laws 
1889, c. 68, p. 503. Two sections provided. as follows: 

“The right of the use of * * * water, flowing in a 
* * * stream * * * may be acquired by appropriation by 
any person * * *; Provided, That in all streams not more 
than fifty feet in width, the rights of the riparian pro- 
prietors are not affected by * * * this act.” Art. 1, § 1, 
p. 503. (This proviso was amended in 1893 to apply to 
streams not more than 20 feet wide. Laws 18938, c. 40, 
§ 1, p. 377.) 

“All persons * * * owning or claiming any lands situ- 
ated on the banks or in the vicinity of any stream are 
entitled to the use of the waters of such stream for the 
purpose of irrigating the land so held or claimed.” Art. 
2, § 1, p. 506. 

' The irrigation act of 1895 inaugurated the present 
system of appropriation. The Legislature then dedi- 
cated the use of unappropriated waters of every stream 
to the people subject to appropriation for beneficial use, 
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and it declared water for purposes of irrigation to be a 
natural want. It specified that priority in time gave the 
better right as between those using the water for the 
same purpose, and it preferred domestic use over other 
uses in cases of insufficient water. See Laws 1895, c. 
69, §§ 42, 43, 65, pp. 260, 268. 

Our decisions have fostered both sides of the argu- 
ment. There is authority that the 1889 act substituted 
the doctrine of prior appropriation for the common law. 
See, Crawford Co. v. Hathaway, on rehearing, 67 Neb. 
325, 93 N. W. 781, 108 Am. S. R. 647, 60 L. R. A. 889; 
Osterman v. Central Nebraska Public Power & Irr. Dist., 
131 Neb. 356, 268 N. W. 334 (by implication). Other 
cases have approved the 1895 cutoff on the theory that the 
Legislature then for the first time dedicated the use of 
natural streams to the people. See, Nine Mile Irr. Dist. 
v. State, 118 Neb. 522, 225 N. W. 679; Southern Nebraska 
Power Co. v. Taylor, 109 Neb. 683, 192 N. W. 317. 

The history of irrigation legislation in the western 
states is checkered, but it suggests that prior to 1895 our 
Legislature intended only to chip away at the common 
law right. The 1889 law was taken substantially from a 
California act which provided that “the rights of ri- 
parian proprietors are not affected by the provisions of 
this title.’ However, our Legislature left out this sec- 
tion. Clark v. Cambridge & Arapahoe Irr. & Imp. Co., 
45 Neb. 798, 64 N. W. 239. In California, riparian rights 
which had been acquired subsequent to the passage of the 
act were preserved against appropriations made after the 
acquisition. See Lux v. Haggin, 69 Cal. 255, 10 P. 674. 
The following explanation appears in 1 Wiel, Water 
Rights in Western States (3d ed.): 

“In so far as Nebraska upholds the abrogation of the 
common law by State statute for future patents, it is 
contrary to Lux v. Haggin. The California court placed 
its decision to a great extent on the ground that abro- 
gating the rule of riparian rights would interfere with 
the primary disposal of the Federal lands, an interfer- 
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ence not depending upon the date of a statute, and 
equally an interference if only abrogating for future 
patented land. * * * As the decision in Lux v. Haggin 
was rested largely on constitutional grounds, a strict 
adherence to the California doctrine does not recognize 
any power in the legislature to abrogate riparian rights 
present or future.” § 126, pp. 155-156. 

“* * * the very earliest statutes of several of these 
states contained a provision that all landowners on the 
banks of a stream have a right to the use of the water. 
This was probably intended as declaratory of riparian 
rights, to the same end as the California provision, ‘The 
rights of riparian proprietors are not affected by the 
provisions of this title” Such a statute existed in other 
States, where it is construed as only declaratory of ri- 
parian rights, and is held to force the court to follow the 
California doctrine.” § 185, pp. 224-225. 

The 1889 act, with its provisions at cross-purposes, is 
so unclear that any interpretation may be unsatisfactory, 
but we reach two conclusions. The references to riparian 
rights were declaratory of the common law, and the 
other provisions failed to substitute the prior appropria- 
tion doctrine. In respect to parcels which were severed 
from the public domain prior to April 4, 1895, plaintiffs 
may possess a superior right. Decisions in conflict are 
overruled on this point. 

B. The Riparian Water Right in View of Constitu- 

tional Amendments. 

In 1920 the doctrine of prior appropriation received 
constitutional protection with the adoption of Article 
XV, sections 4 to 6, Constitution of Nebraska. These 
sections, which incorporate part of the irrigation act of 
1895, provide as follows: 

“The necessity of water for domestic use and for irri- 
gation purposes * * * is hereby declared to be a natural 
want. 

“The use of the water of every natural stream * * * 
is hereby dedicated to the people * * * for beneficial 
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purposes, subject. to the provisions of the following 
section. 
. “The right to divert unappropriated waters of every 
natural stream for beneficial use shall never be denied 
except when such denial is demanded by the public 
interest. Priority of appropriation shall give the better 
right as between those using the water for the same 
purpose, but when the waters of any natural stream are 
not sufficient for the use of all those desiring to use the 
same, those using the waters for domestic purposes shall 
have preference over those claiming it for any other 
purpose * * *. Provided, no inferior right to the use 
of the waters of this state shall be acquired by a su- 
perior right without just compensation therefor to the 
inferior user.” 

No amendment abolished riparian water rights. The 
prohibition against acquisition of a superior right with- 
out just compensation indicates that existing riparian 
rights were to be preserved. Another sign dispels any 
doubt. In the Constitutional Convention a member of 
the committee which proposed the amendment explained, 
“* * * the question of riparian rights * * * is not par- 
ticularly affected * * *, except as custom is fast doing 
away with that right, * * *.” Proceedings of the Con- 
stitutional Convention (1919-1920), p. 1916. 

C. Restrictions on Quantity of Riparian Land. 

To say that the 1889 act permitted future acquisition 
of riparian rights is not to say that all lands patented 
prior to the 1895 act are riparian for present purposes. 
Guidelines are needed. 

Area restrictions vary from jurisdiction to jurisdic- 
tion, but it is generally understood that riparian land 
has at least two characteristics—a stream or lake bed 
and a present unitary possession. The parcel must in- 
clude a part of the bed of a watercourse or lake, and the 
possession must be unitary in the sense that no part of the 
parcel is separated from the rest by intervening land in 
another possession. ' See, Krimlofski v. Matters, 174 Neb. 
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774, 119-N. W.:2d 501; Restatement, Torts, § 843, p. 326. 

Plaintiffs argue that since the common law knows: no 
limitation on the distance which a tract may extend 
away from a stream without loss of riparian status, all 
parts of. their five tracts are riparian. Defendants take 
a different view. The size cannot exceed the area ac- 
quired by a single entry or purchase from the federal 
government; and it may be further reduced to a gov- 
ernment subdivision of 40 acres or, in case of irregular 
tracts, a numbered lot designated in the government 
survey, even though additional land is included in the 
certificate of purchase or instrument of conveyance. 
The district court apparently restricted quantity to a 
government subdivision of 160 acres. 

Some recognized tests appear in 1 Kinney, Irrigation 
and Water Rights (2d ed.), § 464, p. 788, as follows: 

“First, the smallest separate piece or parcel of land 
bordering upon the stream in the history of the title of 
all of the land of the riparian owner at the time that the 
claim is made or at the time of use; second, the riparian 
land stops at the outermost edge of the land away from 
the stream as described by a single original entry of the 
land in the acquisition of title from the Government; and, 
third, * * * the riparian lands held in common owner- 
ship include the entire tract, no matter how acquired or 
from what sources of title, at the time the claim is 
made.” 

Crawford Co. v. Hathaway, on rehearing, 67 Neb. 325, 
'93 N. W. 781, 108 Am. S. R. 647, 60 L. R. A. 889, approved 
the restriction to a single original entry or purchase of 
land in the acquisition of title from the United States, 
but the court reached no conclusion concerning further 
restriction to a government subdivision. The two tests 
have not been accepted in a majority of jurisdictions 
applying exclusively the common law of riparian rights. 
“The area or size of the parcel is immaterial insofar as 
its character as riparian land is concerried.” Restate- 
ment, Torts, § 843; Comment ¢, p. 327. Between riparian 
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proprietors restrictions to original entries or to govern- 
ment subdivisions are clearly arbitrary, and we disap- 
prove them. 

These tests, arbitrary in contests between riparian 
proprietors, are likewise unsuitable here, because they 
ignore the historical development of the two doctrines 
in Nebraska. By the same token, if the common law is 
not modified in order to resolve the competing claims in 
suit, legislative abrogation of future riparian rights to 
water use will lose vitality. 

In such cases land has a riparian status only if two 
requirements are met. First, by common law standards 
the land was riparian immediately prior to the effective 
date of the irrigation act of 1895. Second, the land subse- 
quently has not lost its riparian status by severance; 
consequently it ordinarily is a part of the smallest tract 
held in one chain of title leading from the owner on 
April 4, 1895, to the present owner. If a tract was ri- 
parian on April 3, 1895, its status was unaffected by the 
statutes. However, if the tract, or part of it, later lost 
its riparian status as a result of severance, the nonri- 
parian land cannot regain the riparian status. 

All parcels patented prior to April 4, 1895, and located 
in the five tracts, satisfy the test of present unitary 
possession, but the history of the titles is incomplete. 
Little has been established beyond patent and present 
ownership. In view of the unsettled law the cause should 
be remanded in order that the parties may adduce addi- 
tional evidence. 

D. Comparative Reasonableness of Uses by Riparian 

Proprietor and by Appropriator. 

An incompatibility of riparian rights and appropriative 
rights is undoubtable. The common law test of reason- 
able use places little emphasis upon the time when the 
use was initiated. See, Restatement, Torts, c. 41, topic 
3, scope note, pp. 344-346; 1 Wiel, Water Rights in West- 
ern States (3d ed.), § 801, p. 857. Under the appropria- 
tion doctrine, priority in time gives the better right be- 
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tween users for the same purpose. The flexibility of 
the one test opposes the rigidity of the other. 

We cannot synthesize the two doctrines in one deci- 
sion. Facts are so important that in the absence of legis- 
lation a viable system ought to be evolved by the process 
of inclusion and exclusion, case by case. Here the con- 
flicting claims are claims of private right to uses for pur- 
poses of livestock water and of irrigation. We limit our 
broad outline of a system to the specific facts before us. 

An appropriator who, in using water pursuant to a 
statutory permit, intentionally causes substantial harm 
to a riparian proprietor, through invasion of the pro- 
prietor’s interest in the use of the waters, is liable to the 
proprietor in an action for damages if, but only if, the 
harmful appropriation is unreasonable in respect to the 
proprietor. The appropriation is unreasonable unless its 
utility outweighs the gravity of the harm. Compare 
Restatement, Torts, §§ 851, 852, pp. 353, 358. 

In evaluation of the utility of the appropriation caus- 
ing intentional harm to a riparian proprietor, the fol- 
lowing factors are to be considered: (1) The social 
value which the law attaches to the use for which the 
appropriation is made; (2) the priority date of the ap- 
propriation; and (3) the impracticability of preventing 
or avoiding the harm. Compare Restatement, Torts, § 
853, p. 361. 

In evaluation of the gravity of intentional harm to a 
riparian proprietor through the appropriator’s use of 
the waters, the following factors are important: (1) The 
extent of harm involved; (2) the social value which the 
law attaches to the riparian use; (3) the time of initiation 
of the riparian use; (4) the suitability of the riparian use 
to the watercourse; and (5) the burden on the riparian 
proprietor of avoiding the harm. Compare Restatement, 
Torts, § 854, p. 369. 

Since settlement the five tracts have been used for 
grazing, and for a long time plaintiffs have been using 
them mostly for winter pasture from October 15 to May 
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15. There is evidence that for an animal unit—cow. and 
calf—plaintiffs require 15 acres of winter pasture and 35 
acres of pasture all year. The cattle consume only a 
small portion of the stream flow. 

With few exceptions Hat Creek and Sowbelly Creek 
supplied sufficient livestock water during the winter 
grazing seasons prior to 1959. Some shortages were met 
by one or more appropriators turning down water upon 
request. For many years the creeks have been dry in 
the summertime, but the principal complaint is the win- 
ter deficiency, although two plaintiffs have been holding 
cattle on summer pasture. 

Since 1958 defendants have been interfering with 
plaintiffs’ use. During the 1959-1960 winter the creeks 
flowed intermittently. The diminution was caused in 
substantial part by defendants. The permits, bearing 
adjudicated priority dates as early as 1880 and as late 
as 1961, indicated that after 1951 defendants increased 
their appropriations out of Hat Creek and its tributaries 
approximately 11 cubic feet per second for irrigation of 
more than 800 additional acres. In the winters follow- 
ing 1959-1960 the flow of Hat Creek through the south- 
ernmost tract of plaintiffs started at the end of the cal- 
endar year. 

No other source has been reasonably available to 
plaintiffs. They tried to use well water, but it was alka- 
line. It is impracticable for them to impound water. 
There is no site suitable for a storage dam, and the cost 
of a dam strong enough to withstand floodwaters would 
be excessive. 

Defendants point to needs of their own. They and 
their predecessors developed extensive facilities con- 
sisting of diversion and storage dams, pipelines, and irri- 
gation canals and laterals. Their capital expenditures in 
the last 20 years exceeded $250,000. They possess not 
less than 3,500 acres of irrigated hay land producing 
annual cuttings of 4,350 to 6,200 tons. They graze more 
than 5,000 head of cattle in the wintertime on their lands 
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within the watershed. If they are unable to irrigate their 
hay meadows, they will be compelled to reduce the size 
of their herds at least one-half. The quantity of water 
available to defendants for appropriation under the judg- 
ment of the district court was not estimated. 

Causes of action for damages have been established. 
With few exceptions the amount of water was adequate 
until 1959, and deterioration resulted substantially from 
increased abstractions of water by defendants. In con- 
trast water for the number of cattle on riparian pasture 
in accordance with good husbandry represents neither a 
new use nor an enlarged use. 

Defendants contend that a riparian right is subject to 
an appropriative right prior in time. Some of their per- 
mits bear adjudicated dates prior to severance of any 
parcel in the five tracts from the public domain, Un- 
der the 1895 statute the board of irrigation fixed the 
priority dates of appropriators who had acquired rights 
earlier than the effective date of the statute. The board 
determined appropriative priorities but not riparian 
rights. Compare Plunkett v. Parsons, 143 Neb. 535, 10 
N. W. 2d 469. The adjudication established the time 
when the appropriations had been initiated, but time is 
only one of the elements to be considered in the adjust- 
ment of the competing rights. 

On the facts of this case the riparian right is superior. 
Plaintiffs’ need for livestock water is greater than de- 
fendants’ need for irrigation, and the difference is not 
neutralized by time priorities. For the most part the 
land within the watershed is pasture. Irrigation has 
increased the grazing capacity of defendants’ pastures; 
loss of irrigation would not destroy them. Between 
plaintiffs and defendants approximate equality of grazing 
capacity is more desirable than glaring inequality. 

E. Appropriateness of Injunction. 

The argument that equity refuses to enjoin the ap- 
propriator from wrongful interference with the riparian 
use comes from prior decisions in injunction suits in- 
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volving competing uses by the riparian proprietor and 
by the appropriator. The appropriator prevailed, which- 
ever party sought judicial protection. See, Cline v. 
Stock, on rehearing, 71 Neb. 79, 102 N. W. 265; McCook 
Irr. & W. P. Co. v. Crews, on rehearing, 70 Neb. 115, 102 
N. W. 249; Clark v. Cambridge & Arapahoe Irr. & Imp. 
Co., 45 Neb. 798, 64 N. W. 239. 

We think the cases have been misread. The appro- 
priative rights seem to have been asserted by irrigation 
companies offering a public service. The court attached 
significance to the public benefit, to the appropriation 
project completed in good faith and at great cost, and to 
the tardy initiation of the riparian use. If the court 
went too far, the limitations themselves have remained. 
We reject the startling proposition that equity sends 
every riparian proprietor packing. Defendants are pri- 
vate appropriators—not champions of the public inter- 
est. Compare, Vetter v. Broadhurst. 100 Neb. 356, 160 
N. W. 109, 9 A. L. R. 578; Onstott v. Airdale Ranch & 
Cattle Co., 129 Neb. 54, 260 N. W. 556. The remedy rests 
on other considerations. 

The appropriateness of injunction against tort depends 
upon a comparative appraisal of all factors in a case, 
some of the primary factors being the following: (1) 
The character of the interest to be protected; (2) the 
public interest; (3) the relative adequacy to the plain- 
tiff of injunction and of other remedies; and (4) the 
relative hardship likely to result to defendant if injunc- 
tion is granted and to plaintiff if it is denied. See, Mc- 
Cubbin v. Village of Gretna, 174 Neb. 139, 116 N. W. 2d 
287; Restatement, Torts, § 936, p. 693. 

The public interest in the maximum conservation and 
utilization of water resources exerts a powerful influ- 
ence upon the propriety of the remedy. The injunction 
before us speaks of a constant flow for watering cattle. 
From conflicting evidence we conclude that loss of water 
in transit is not substantial; but another loss, the flow 
of unused water, may not be so justified.” 
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If we had a judgment which went no further than to 
protect waste at the expense of beneficial use, the result 
would be clear. But the supposition is not the present 
case. If defendants may exhaust the flow, the riparian 
tracts will be of little use for pasture. The parties stand 
at two extremes, and there is no middle ground. 

We regret our inability to find a middle ground, a 
“physical solution,’ under the broad powers of equity 
to ration water and to condition an order of injunction. 
See Rancho Santa Margarita v. Vail, 11 Cal. 2d 501, 
81 P. 2d 533. The evidence negates a satisfactory alter- 
native method of supply. The cattle found well water 
barely drinkable, and stream water cannot be im- 
pounded at reasonable cost. Under all the circumstances 
plaintiffs are entitled to injunctive relief in connection 
with those lands which the evidence on remand estab- 
lishes to be riparian. 

The district court measured relief in terms of a con- 
stant flow in sufficient quantity for the watering of 
livestock in the numbers normally pastured on the ri- 
parian land: The court safeguarded normal operations 
consistent with good husbandry, but it impliedly dis- 
approved any surcharge on riparian pasture. Plaintiffs 
say that this yardstick is inaccurate, that water for all 
of their cattle is a domestic use protected by certain 
limitations on defendants’ permits.. 

Some of the permits require the permittee to respect 
riparian rights to so much of the natural flow as is neces- 
sary for domestic use, including livestock water. Simi- 
lar language has limited all other approvals of: applica- 
tions for natural flow since the first. appropriation was 
adjudicated in 1895, but the limitations. are unexplained 
in the records of the Department of Water Resources. - 

The district court correlated these administrative re- 
strictions with the injunction. We agree that defend- 
ants. should be enjoined from interfering with the use 
of livestock..water for the numberof cattle held on ri- 
parian pasture in accordance with good husbandry, but 
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we do so without approving any interpretation of the 
permits or defining domestic use under the Constitution 
and the common law. 

As to the rest of the cattle plaintiffs’ contention has 
two dimensions. First, the permits protect the water 
use on nonriparian pasture. Second, a surcharge on 
riparian pasture is immaterial. The argument lacks 
strength under the test of reasonableness in the dual 
administration of water resources. It gains none from 
the limitations on the permits. 

We have not referred to a separate 160-acre tract 
owned by plaintiffs Geiser or to any lands owned by 
plaintiff S. C. Turnbull, all being shown on exhibit 1-A. 
The district court correctly denied injunctive relief in 
respect to these parcels. 

The judgment is affirmed in part and reversed in 
part, and the cause is remanded for proceedings con- 
sistent with this opinion. Costs on appeal are taxed to 
appellants. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


LEWIs BERLOWITZ, APPELLANT, V. STATE OF NEBRASKA, 


DEPARTMENT OF ROADS, APPELLEE. 
141 N. W. 2d 764 


Filed April 15, 1966. No. 36081. 


1. Eminent Domain. The measure of compensation for land taken 
for public use is the fair and reasonable market value of the 
land actually appropriated and the difference in the fair and 
reasonable market value of the remainder of the land before 
and after the taking. 

2. Eminent Domain: Highways. If an owner of property abutting 
on a highway possesses a property right of access to the high- 
way, the measure of his right is reasonable ingress and egress 
under the circumstances, 

3. : . Destruction or substantial impairment of the 
property right of access to a highway is ordinarily a question 

- of fact. 
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Appeal from the district court for Lancaster County: 
BARTLETT E. Boyes, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Warren D. Lichty, Jr., James J. Duggan, and 
Thomas H. Dorwart, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


SMITH, J. 

In this eminent domain proceeding a jury assessed 
plaintiff’s recovery at $3,530. Inadequacy of the ver- 
dict is the assignment of error to be discussed. 

Plaintiff owned an irregular tract of land, Lots 37 and 
57, in Lancaster County, Nebraska. Lot 37 is located 
at the northeast corner of the intersection of Cornhusker 
Highway and Milton Street. Prior to commencement of 
this eminent domain proceeding Lot 37 fronted on Corn- 
husker Highway a distance of 225 feet. Its area was 
85,835 square feet. Lot 57, comprising approximately 
12.15 acres, adjoins the north side of Lot 37. - 

On July 18, 1962, the State, in order to widen Corn- 
husker Highway, acquired the west 15.1 feet and all the 
south 22 feet except the west 15.1 feet of Lot 37, the 
total area being 9,555.5 square feet. It also appropriated 
302 square feet from Lot 57. In the interest of clarity the 
parties have obviated further mention of Lot 57, the 
small award for that appropriation being attributed to 
Lot 37 for practical purposes. Ingress and egress were 
limited to Milton Street and a service road. 

The $3,530 verdict reflects the testimonial conclusion 
of the only real estate appraiser called by the State. It 
may be assumed that testimony of three other appraisers 
would have sustained a verdict between $26,000 and 
$35,000. Plaintiff contends that the witness for the State 
erred in computing the amount of loss from units of 
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valuation which he employed in his market data ap- 
proach. An argument of secondary prominence con- 
cerns the denial of damages allegedly resulting from im- 
pairment of access to Cornhusker Highway. 

The witness for the State testified to opinions in har- 
mony with the principle of just compensation—market 
value of the part appropriated plus the difference in 
market value of the remainder before and after the 
taking. See Chaloupka v. State, 176 Neb. 746, 127 N. W. 
2d 291. Prior to the appropriation the front foot value 
of Lot 37 had been $90, and the total value, $20,250. 
However, the unit of valuation relevant to the part taken 
was the square foot, that is, $0.23 per square foot, or 
$2,267. The remainder damage of $1,263 represented the 
difference between $17,983 and $16,720. The appraisal 
of the overall loss to plaintiff was $3,530. 

It faintly appeared that the witness was incorrectly 
overlapping separate units of valuation. The possibility 
neared probability as he continued his testimony. The 
land remaining after the appropriation was worth $80 
per front foot for the rounded 209 feet or a total of 
$16,720. On cross-examination he explained that in em- 
ploying front foot valuations of $90 and $80 he had been 
including the land taken. 

Plaintiff contends that the minimum verdict supported 
by evidence would have been $4,366. He adds to the 
$2,267 for the land taken the sum of $2,099 representing 
remainder damage of $10 per front foot for 209.9 feet. 

We disagree. To accept plaintiff’s argument is to dis- 
card the explanation on cross-examination. The witness 
adopted the unit front foot to appraise the land before 
the taking and the remainder after the taking. No spe- 
cial benefits reduced his valuation of the part appropri- 
ated; under the circumstances his method was consistent 
with standards of just compensation. Deficiencies in his 
testimony, too obvious for specification, went merely to 
credibility. 

Prior to July 18, 1962, Cornhusker Highway furnished 
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access to a realtor’s office and a portable gasoline service 
station located on Lot 37. Three driveways 40 to 66 feet 
wide led from the highway to the lot. As a result of emi- 
nent domain access from the highway is furnished only by 
the service road, which runs parallel between the high- 
way and the south side of the lot. The two entrances 
to the service road from the highway are located 900 
feet east of the lot and at the Milton Street intersection. 

The verdict responded to the testimony of the real 
estate broker called by the State. In his opinion plain- 
tiff’s access had not been impaired. Reasonableness 
measures this property right, and impairment is ordi- 
narily a question of fact. See Balog v. State, 177 Neb. 
826, 131 N. W. 2d 402. It was here. 

There was no error prejudicial to plaintiff, and the 
judgment is affirmed. 

AFFIRMED. 
WuitE, C. J., not participating. 


Leo J. LADENBURGER, APPELLANT, V. PLATTE VALLEY BANK 
oF NortH BEND, A CORPORATION, APPELLEE. 
141 N. W. 2d 766 
Filed April 15, 1966. No. 36115. 
1. Pleading. A general demurrer tests the substantive rights of 
. parties upon admitted facts, including reasonable inferences 
from facts well pleaded. 

2. Restitution. The law of restitution deals with situations in 
which one person is accountable to another on the ground that 
otherwise he would unjustly benefit or the other would un- 
justly suffer loss. : 


Appeal from the district court for Dodge County: 
Rosert L. Fuory, Judge. Affirmed. 


Sidner, Gunderson, Svoboda & Schilke, for appellant. 
Kerrigan, Line & Martin, for appellee. 


Heard before Wui1TE, C. J., CARTER, SPENCER, Bostavert, 
BROWER, SMITH, and McCown, JJ. ; 
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SmirtH, J. 

Defendant bank applied a general deposit in a check- 
ing account against the depositor’s indebtedness to it. 
Subsequently a check drawn against the deposit and 
payable to plaintiff was dishonored by nonpayment. 
The district court sustained a general demurrer of the 
bank to plaintiff’s petition for restitution. From the re- 
sultant order of dismissal plaintiff has appealed. 

Plaintiff theorizes that the bank owes him a duty to 
make restitution, and he builds his theory on a series 
of events which commenced with a sale governed by 
the Uniform Sales Act. See Ch. 69, art. 4, R. R. S. 1943, 
repealed by Laws 1963, c. 544, § 10-102, p. 1943, effective 
September 1, 1965. The nature of the sale is the critical 
issue. 

Plaintiff sold fat cattle to Garret W. Waters on Jan- 
uary 11, 1963, pursuant to an agreement that payment 
of the price was to await computation of the amount. 
Waters delivered range cattle in part payment. On 
February 4, 1963, plaintiff received a check drawn by 
Waters in the sum of $3,129, which represented the bal- 
ance of the price. In the petition those transactions are 
glossed with the following allegations: 

“At the time of the sale plaintiff was not paid for the 
reason that time was needed to compute the amount 
due * * *. There was no intent by plaintiff to extend 
credit to * * * Waters and no intent or desire by * * * 
Waters that he be given credit. The transaction was 
a cash sale.” 

Prior to February 4, 1963, Waters sold the fat cattle 
and deposited the proceeds with the bank. The bank 
applied $3,129 of that deposit against an indebtedness of 
Waters to it. The setoff caused dishonor by nonpayment 
on February 7, 1963, of the check payable to plaintiff. 

The allegations of specific fact resist a reasonable in- 
ference concerning possession or delivery of the fat 
cattle. The 24-day period between the sale and the 
receipt of Waters’ check shuts out a reasonable conclu- 
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sion that plaintiff delivered the cattle for examination or 
for determination of weight during all that time. 

The gloss of a cash sale does not supply the omission. 
In such a case the seller retains title and right of pos- 
session until he is paid; however, a conditional delivery 
may be inferred from the seller’s acceptance of a worth- 
less check. See, Allen Dudley & Co. v. First Nat. Bank, 
122 Neb. 443, 240 N. W. 522; 2 Williston, Sales (Rev. Ed.), 
§ 341, p. 325. Of course acceptance does not conclu- 
sively imply a simultaneous transfer of possession to the 
buyer. Aside from the check cases, several situations 
indicate substantial defects in plaintiff’s petition. 

“* * * the real question is, Does the seller assent to 
the transfer of the property?—and in order to answer 
this question the original bargain and what is subse- 
quently done must both be considered. If the original 
bargain was for a cash sale, in the technical sense of 
those words, that must mean that the buyer was to have 
neither the title nor the use and enjoyment of the goods 
until the price was paid. If the buyer was to have not 
only possession but the use and enjoyment of the goods, 
though not the title, before payment of the price, the 
transaction would be a conditional sale, not a cash sale. 
Accordingly, if after bargaining for a cash sale the seller 
subsequently, voluntarily, delivers to the buyer the goods 
with the intent that the buyer may immediately use them 
as his own, and without insisting upon contemporaneous 
payment, this action is inconsistent with the original 
bargain.” 2 Williston, Sales (Rev. Ed.), § 346, pp. 340- 
341. 

“If the goods are delivered without any permission, 
express or implied, to the buyer to deal with them as 
his own until the price is paid, the condition that pay- 
ment shall be simultaneous with the transfer of title 
is not waived; but if the seller on delivering the goods 
does so without restriction, so that the buyer is violating 
the terms of no bargain if he uses the goods as his own, 
it is a conclusion of law that if the transaction was 
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originally a cash sale, the condition has been waived. 
At most, the bargain becomes what has been commonly 
called a conditional sale; but the natural inference is 
that the transaction is not even a conditional sale. A 
delivery to the buyer with authority to use the goods 
immediately should be conclusive evidence of transfer of 
the property in the absence of clear evidence showing an 
intention to reserve the title. * * * Even though a de- 
livery to the buyer is not a waiver of a cash sale, be- 
cause the delivery was for some purpose other than to 
transfer the property, the seller may lose his right to 
insist on the condition by a failure to reclaim the goods 
for an unusual time. Such failure shows an assent to the 
permanent retention by the buyer of goods originally 
delivered to him for a temporary purpose only.” 2 Will- 
iston, Sales (Rev. Ed.), § 346b, pp. 345-346. 

’ The law of restitution “deals with situations in which 
one person is accountable to another on the ground that 
otherwise he would unjustly benefit or the other would 
unjustly suffer loss.” Restatement, Restitution, p. 1. 
See, also, Carey v: Humphries, 171 Neb. 578, 107 N. W. 
2d 20. If plaintiff suffered no unjust loss, the bank 
reaped no unjust benefit. A legal conclusion that Waters 
wrongfully sold the fat cattle is impermissible. Plain- 
tiff’s petition does not state facts sufficient to constitute 
a cause of action. 

The judgment is affirmed. 
AFFIRMED. 
Wuire, C. J., not participating. 


Louis H. BAUERLE ET AL., APPELLANTS AND CROSS- 
APPELLEES, V. ROBERTA FROSH, APPELLEE AND 
CROSS-APPELLANT, 

. 141 N. W. 2d. 748 

.; Filed April 15, 1966. No. 36144. 


.!2¢ ‘Prialy Appeal and-Error..A verdict of a jury based upon con- 


ane 
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flicting evidence will not be set aside unless it is clearly wrong. 

A party is not permitted to proceed with the 
trial without objection and speculate on the outcome of the 
jury’s verdict, and, if unfavorable, contend that a mistrial should 
have been declared, when he did not ask for the same at the time. 

3. Public Lands. Where a new lessee files a notice of appeal to the 
district court from an appraisement of the improvements upon 
school land, the costs in that court are taxable to the new lessee. 
§§ 72-240.06 and 76-720, R. S. Supp., 1963. 


Appeal from the district court for Chase County: 
VicToR WESTERMARK, Judge. Affirmed. 


. Bosley & Bosley, for appellants. 


Daniel E. Owens and Russell, Colfer & Frazier, for 
-appellee. 


Clarence A. H. Meyer, Attorney General, Bernard I. 
Packett, Maupin, Dent, Kay & Satterfield, McGinley, 
Lane, Mueller & Shanahan, Bern R. Coulter, and Davis, 
Thone, Bailey, Polsky & Hansen, for amici curiae. 


Heard before CarTER, SPENCER, BosLAUGH, BROWER, 
SmitH, and McCown, JJ., and Kuns, District Judge. 


BosLaueu, J. 

This is a proceeding under section 72-240.06, R. S. 
Supp., 1963, to determine the value of the improvements 
upon a tract of school land. Louis H. Bauerle and Lola 
V. Bauerle, the plaintiffs, are former lessees. Roberta 
Frosh, the defendant, is the new lessee. 

Two of the appraisers fixed the value of the improve- 
ments at $11,622. The third appraiser valued the im- 
provements at $6,952.10. The plaintiffs and the defend- 
ant then appealed to the district court where’ the jury 
returned:a verdict in the amount of $4,000. The plain- 
tiffs’ motion for new trial was overruled and they: have 
appealed: to this court. 4 

The assignments of error relate to tha Sufficiency of 
the evidence to sustain the judgment, and - alleged ‘mis- 
conduct of the defendant-» ~- :,:: ope? bah SET 
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The improvements involved in this proceeding are 
78.6 acres of winter wheat; a pasture fence and a lot 
fence; a catch pen and loading chute; a garage; a steel 
grain bin; a water supply consisting of a windmill, well, 
pump, pipes, and steel tank; a basement house; an out- 
door toilet; a granary and cattle shed barn; dams and 
terraces; and disking and cultivation for future crops. 
The defendant’s lease commenced January 1, 1964, and 
the improvements are to be valued as of that date. 

The evidence is in conflict as to the value and condi- 
tion of the improvements. Plaintiff Louis Bauerle testi- 
fied that the improvements had a value of $12,488.40. 
Elmo Frosh, the defendant’s husband, testified that the 
value of the improvements was $3,125.47. Other wit- 
nesses testified as to values between those amounts or 
as to the value of particular items. 

On direct examination, Elmo Frosh testified that the 
total value of all the improvements was $4,012.39. He 
did not separately value the growing wheat, but by de- 
ducting the values placed on other individual items, his 
testimony indicates that he valued the wheat at $1,893.12. 
On cross-examination, his testimony as to the value of 
the wheat was stricken upon the motion of the plain- 
tiffs. Later, this witness testified that the wheat had a 
value of $12.90 per acre, which extended amounts to 
$1,006.20 for 78 acres. Thus, the testimony of this wit- 
ness which the jury was permitted to consider valued 
the improvements at $3,125.47. 

There was evidence that some of the improvements 
were of little or no value. For example, the basement 
house had no value except for salvage purposes. There 
was testimony that the labor required to dismantle the 
house would exceed the value of the material which 
could be salvaged. 

The plaintiffs argue that the verdict in this case is 
clearly against the weight and reasonableness of the 
evidence, that it must be set aside, and a new trial 
granted. From our examination of the record we con- 
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clude that this contention cannot be sustained. Al- 
though the evidence would sustain a verdict for a higher 
amount, and the verdict in this case is in the lower range 
of the testimony, the evidence does sustain the judg- 
ment. The value of the improvements involved in this 
case is a question of local nature, and the verdict of the 
jury should not be set aside unless it is clearly wrong. 

The defendant attempted to cross-examine the plain- 
tiff Louis Bauerle as to personal property tax schedules 
or returns filed by him. The plaintiffs’ objections to 
the questions asked were sustained. Later, the defend- 
ant called the county assessor and had him identify a 
1964 personal property tax schedule filed by Bauerle. 
The defendant then recalled Bauerle for additional cross- 
examination and again attempted to cross-examine him 
concerning the schedule. The plaintiffs’ objections to 
these questions were sustained. The plaintiffs did not 
move for a mistrial. 

The plaintiffs contend that the defendant’s attempts 
to inject the personal tax schedule of Louis Bauerle into 
the case tended to confuse and mislead the jury and 
prevented the plaintiffs from having a fair trial. The 
plaintiffs assume that the defendant was not entitled to 
cross-examine Bauerle as to values which he listed in 
the tax schedule. However, it is unnecessary for us 
to decide that question. Under the circumstances in 
this case, the plaintiffs’ failure to move for a mistrial 
precludes a consideration of the alleged error. Segebart 
v. Gregory, 160 Neb. 64, 69 N. W. 2d 315. 

The trial court taxed the costs of the action to the de- 
fendant. By cross-appeal the defendant contends that 
this was erroneous and that the costs should have been 
taxed to the plaintiffs. 

Section 72-240.06, R. S. Supp., 1963, provides. that all 
proceedings on appeal to the district court shall be had 
and conducted in the manner prescribed in sections 76- 
716 to 76-720, R. S. Supp., 1963. Section 76-720, R. S. 
Supp., 1963, provides as follows: “If an appeal is taken 
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from the award of the appraisers by the condemnee and 
the amount of the final judgment is greater by fifteen 
per-cent than the amount of the award, or if appeal is 
taken by the condemner and the amount of the final 
judgment is not less than eighty-five per cent of the 
award, or if appeal is taken by both parties and the final 
judgment is greater in any amount than the award, the 
court may in its discretion award to the condemnee a 
reasonable sum for the fees of his attorney and for fees 
necessarily incurred for not more than two expert wit- 
nesses. On any appeal by the condemner, the con- 
demner shall pay all court costs on appeal. If appeal is 
taken by the condemnee only, he shall be charged with 
such costs if the final judgment is not greater than the 
award of the appraisers.” 

In this case the defendant filed a notice of appeal to 
the district court from the appraisement. The costs in 
the district court were properly taxed to the defendant. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Ho.ipAy Mosrz Homes Resorts, INC., A CORPORATION, 
APPELLANT AND CROSS-APPELLEE, V. JOHN FROSH ET AL., 
APPELLEES AND CROSS-APPELLANTS. 

141 N. W. 2d 751 


Filed April 15, 1966. No. 36145. 


1. Trial: Appeal and Error. A verdict of a jury based upon con- 
flicting evidence will not be set aside unless it is clearly wrong. 

2. Public Lands. Where a new lessee files a notice of appeal to 
the district court from an appraisement of the improvements 
upon school land, the costs in that court are taxable to the new 
lessee. §§ 72-240.06 and 76-720, R. S. Supp., 1963. 


Appeal from the district court for Chase County: 
VicToR WESTERMARK, Judge. Affirmed. 


Bosley & Bosley, for appellant. 
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Daniel E. Owens and Russell, Colfer & Frazier, for 
appellees, 


Clarence A. H. Meyer, Attorney General, Bernard L. 
Packett, Maupin, Dent, Kay & Satterfield, McGinley, 
Lane, Mueller & Shanahan, Bern R. Coulter, and Davis, 
Thone, Bailey, Polsky & Hansen, for amici curiae. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Kuwns, District Judge. . - 


McCown, J. 

This is a proceeding under section 72-240.06, R. S. 
Supp., 1963, to determine the value of the improvements 
upon a tract held under a school land lease. The plain- 
tiff, Holiday Mobil Homes Resorts, Inc., a corporation, is 
the former lessee. John Frosh and Elmo J. Frosh, the 
defendants, are the new lessees. 

Two of the appraisers fixed the value of the improve- 
ments at $17,350. The third appraiser valued the im- 
provements at $10,090.57. These appraisals, however, 
did include certain personal property not involved here. 
The defendants appealed to the district court where the 
jury returned a verdict for $5,710. The plaintiff’s mo- 
tion for new trial was overruled and it has appealed. 

The assignments of error relate to the sufficiency of 
the evidence to sustain the judgment. 

The particular improvements involved are 249 acres of 
growing wheat; plowing for future crops; an irrigation 
well; land leveling; well, windmill, and pens; and fences. 
The defendants’ lease commenced January 1, 1964, and 
the improvements are to be valued as of that date. 

The sole issue involved is the valuation of the im- 
provements. Briefs amici curiae were filed in this court 
by parties who are not parties to this action. Thosé 
briefs raise issues having to do with approval of im- 
provements by the Board of Educational Lands and 
Funds, under the terms of school land leases and appli- 
cable statutes. Those issues are not properly before the 
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court, and are not in any way determined here. 

The evidence is in conflict as to the value and the con- 
dition of the improvements. Mr. Dewey Traves, the 
sole operator and manager of the plaintiff, testified that 
the improvements had a value of $11,119.40. Mr. John 
Frosh, one of the defendants, testified that the value of 
the improvements was $4,400. Other witnesses testified 
to the value of particular items, the conditions of the 
growing crops or other improvements, or as to opera- 
tions performed on the land, and the character of the soil. 
The valuation of the growing wheat and of the farm 
fences involves the major differences in the testimony. 
Mr. Traves valued the growing wheat at $7,470, and the 
farm fences at $1,300. Mr. Frosh valued the growing 
wheat at $2,962.50, and the farm fences at $400. The 
other improvements involved account for the remaining 
differences in valuation. 

The plaintiff contends that the verdict of the jury is 
clearly against the weight and reasonableness of the evi- 
dence, and is so grossly inadequate that it was founded 
on prejudice, passion, mistake, or other means not ap- 
parent in the record. From a thorough examination of 
the record, we conclude that this contention cannot be 
sustained. The verdict is within the range of the testi- 
mony. The verdict of the jury should not be set aside 
unless it is clearly wrong. Sall v. Schnackenberg, 178 
Neb. 699, 134 N. W. 2d 808. 

The trial court taxed the costs of the action in the 
district court to the defendants. By cross-appeal, the 
defendants contend that this was erroneous, and that the 
costs should have been taxed to the plaintiff. This issue 
has been determined in the case of Bauerle v. Frosh, 
ante p. 170, 141 N. W. 2d 748. While the Legislature 
may not have considered the differences between a con- 
demner and a new lessee of school lands, its language is 
specific and controlling. In this case, the defendants 
filed a notice of appeal to the district court from the 
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appraisement and the costs in the district court were 
properly taxed to the defendants. 

The judgment of the district court is affirmed with 
costs in this court taxed to the plaintiff. 


AFFIRMED. 


ALVIN BAUER ET AL., APPELLEES, Vv. ARTHUR BAUER, 


APPELLANT, IMPLEADED WITH IRENE BAUER ET AL., 


APPELLEES. 
141 N. W. 2d 837 


Filed April 15, 1966. No. 36217. 


Deeds. A reservation in a deed must be to the grantor, or to 
one of them, where there are two or more, but an estate cannot 
be created in a stranger to a deed by reservation or recital 
therein. 

An exception in a deed is a qualification by which 
some part of the estate is not conveyed which could have passed 
to the grantee but for the exception. 

Exceptions and reservations can only be created by 
and for the benefit of the grantor and his heirs and not for 
a stranger. 

Courts: Deeds. It shall be the duty of courts of justice to carry 
into effect the true intent of the parties so far as such intent 
can be collected from the whole instrument, and so far as such 
intent is consistent with rules of law. 

Statutes. While the intent statute does not have the effect of 
changing substantive law, it is declaratory of a rule of construc- 
tion long adopted by this court. 

Deeds. In construing a reservation which is obscure, uncertain, 
or ambiguous, the intention of the parties is to be pursued, if 
possible, and emphasis is given to a determination of what the 
grantor meant by the language of the reservation. 

A reasonable construction should be given, and the 
entire instrument and the surrounding circumstances, including 
the purpose for which the property or right reserved is intended 
to be used, should be considered. 


Appeal from the district court for Lancaster County: 
BartTLETT E. Boyes, Judge. Affirmed. 


Jack L. Craven, for appellant. 
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John E. Mekota and Gerald J. Hallstead, for appellees 
Alvin Bauer et al. 


Crosby, Pansing, Guenzel & Binning, for appellee Loos. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Burke, District Judge. 


SPENCER, J. | 

This is an appeal from a judgment quieting title in 
Alvin Bauer and Mary Bauer, husband and wife, here- 
inafter referred to as plaintiffs, to the east half of the 
northeast quarter of Section 30, Township 8 North, 
Range 5, in Lancaster County, Nebraska. The defend- 
ants in the district court were Arthur Bauer and Irene 
Bauer, husband and wife, and Clara Loos. An appeal 
has been perfected by Arthur Bauer, who is the sole 
appellant herein. He will hereinafter be referred to 
as defendant. 

On the 29th day of November 1946, Mary Bauer, a 
widow and the mother of Alvin Bauer and the defend- 
ant, for a recited consideration of $2,500 and other valu- 
able consideration, conveyed the land in question to 
the plaintiffs by warranty deed. Following the words 
“subject to” in the printed form of the deed, the fol- 
lowing was typed: “Life interest and $2500.00 to be 
paid to her son Arthur Bauer.” The deed was executed 
in the office of Frank Novak, a real estate man at Crete, 
Nebraska. At the same time and place a separate instru- 
ment, which we will hereinafter refer to as an agree- 
ment, was signed and acknowledged by the plaintiffs. 
It is as follows: ‘As a part of the consideration for the 
conveyance of the East Half (E14) of the North East 
Quarter (NE) of Section Thirty (30), in Township 
Eight (8), North Range Five (5) in Lancaster County, 
Nebraska by the within named Mary Bauer, Widow, to 
Alvin Bauer, her son, by deed of this date, the under- 
signed Alvin Bauer and Mary Bauer, his Wife, hereby 
agree to deliver to the said Mary Bauer, Widow, two- 
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fifths of all crops to be raised-on said premises as long 
as the said Mary Bauer shall live; no crops shall be de- 
livered to the estate of the said Mary Bauer after her 
death. 

“The undersigned further agree to pay to Arthur 
Bauer, son of the said Mary Bauer, Widow, the sum of 
Twenty Five Hundred Dollars ($2,500.00) within three 
months from the date of her death; the undersigned 
hereby grant and convey to the said Arthur Bauer a 
lien upon said real estate for the payment of said sum 
of $2,500.00. Said sum shall draw interest at the rate 
of 4% per annum from the date of the death of said 
Mary Bauer, Widow, until paid, if not paid within the 
said 90 day period.” 

Both the deed and the agreement were prepared in the 
office of Novak, and both of them were acknowledged 
by him as a notary public. The deed and the agreement 
were recorded in the office of the register of deeds in 
Lancaster County on December 9, 1946. 

The plaintiffs took immediate possession of the land, 
farmed the same openly, and continued in open, exclusive 
possession, claiming ownership under said deed and 
paying the two-fifths of the crop share to Mary Bauer 
until her death February 21, 1955. On September 17, 
1955, plaintiffs paid defendant $2,555, representing the 
$2,500 and interest from the date of Mary’s death. The 
defendant signed and acknowledged a release which is 
in words and figures as follows, to wit: “In consideration 
of payment, the undersigned Arthur Bauer hereby re- 
leases the lien on the East Half (E14) of the Northeast 
Quarter (NE!) of Section Thirty (30), Township Eight 
(8), North Range Five (5) in Lancaster County, Ne- 
braska, created by the Agreement of Alvin Bauer and 
Mary Bauer, recorded December 9, 1946, at Page 435 of 
Book 30 of the Miscellaneous Real Estate Records of said 
Lancaster County.” 

In 1962 the plaintiffs entered into a written contract 
for the sale of said property to Clara Loos. A question 
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was raised as to the merchantability of the title because 
of differing interpretations of the words “subject to 
Life interest and $2500.00 to be paid to her son Arthur 
Bauer.” Defendant refused to execute a quit claim deed 
and this action was filed. 

The question raised is whether the life interest in- 
volved is the life interest of the grantor or her son 
Arthur Bauer. Even though there is no doubt in our 
minds as to the construction to be put on the language 
from the instrument itself, we cannot say that the deed is 
plain and unambiguous as the defendant argues. 

If we adopt defendant’s contention that the clause as 
it appears in the instrument was intended to reserve a 
life estate to him, then it is a reservation to the grant in 
favor of a stranger to the transaction. If so, it would 
be ineffectual to create title in him. In Burchard v. Wal- 
ther, 58 Neb. 539, 78 N. W. 1061, we said: ‘A reservation 
in a deed must be to the grantor, or to one of them, 
where there are two or more, but an estate cannot be 
created in a stranger to a deed by a reservation or re- 
cital therein.” 

Defendant argues, however, that it was the intention 
of the parties that the quoted language operate as an ex- 
ception to the grant. An exception in a deed is nothing 
more than a qualification by which some part of the 
estate is not conveyed which could have passed to the 
grantee but for the exception. We held in Burchard v. 
Walther, supra, that exceptions and reservations can 
only be created by and for the benefit of a grantor and 
his heirs and not for a stranger. 

Defendant cites several cases from other jurisdictions 
holding that an exception or reservation in favor of a 
stranger to the deed will vest in him good title to the 
interest excepted where the deed plainly discloses an in- 
tention that he shall have the interest, and words deemed 
sufficient to vest it in him are used. We do not deem 
it necessary to discuss or analyze these cases because we 
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do not believe the deed in question plainly discloses any 
intention that defendant shall have the interest. As 
we interpret the deed, it was the grantor’s intention to 
reserve a life estate to herself. 

Section 76-205, R. R. S. 1943, so far as material here, 
provides: ‘“* * * it shall be the duty of the courts of 
justice to carry into effect the true intent of the parties, 
so far as such intent can be collected from the whole 
instrument, and so far as such intent is consistent with 
the rules of law.” 

Defendant contends that the intent of the grantor 
must be ascertained from within the four corners of the 
deed and that so construed it is evident that it was the 
grantor’s intent to except a life estate for his benefit. 
While the intent statute does not have the effect of 
changing substantive law, it is declaratory of a rule of 
construction long adopted by this court. This statute, 
first enacted in 1866, relates only to rules of construc- 
tion and does not enlarge on in any way or modify any 
rule of substantive law which existed in 1866 or has 
since been created. See Andrews v. Hall, 156 Neb. 817, 
58 N. W. 2d 201, 42 A. L. R. 2d 1239. 

The agreement and the deed were executed at the 
same time and are a part of the same transaction. Al- 
though the agreement does not bear the signature of the 
grantor of the deed, the benefits of the agreement run to 
the grantor. The agreement was signed by the plaintiffs, 
who were the parties to be bound. There can be no 
question the agreement was executed with the intention 
to bind the grantees and to explain the extent of their 
obligation. As we interpret the transaction, it is no 
different from the usual transaction resulting in a deed 
and the delivery of a mortgage for the balance of the 
purchase price. The mortgage is executed only by the 
grantees of the deed. In those situations, we have held 
that where they are executed at the same time, they 
are presumed to constitute one transaction. See Taylor 
v. Harvey, 90 Neb. 770, 134 N. W. 647. 
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We construe the deed in the light of the rule enunci- 
ated in Gettel v. Hester, 165 Neb. 573, 86 N. W. 2d 613: 
“In construing a reservation which is obscure, uncer- 
tain, or ambiguous, the intention of the parties is to be 
pursued, if possible, and emphasis is given to a deter- 
mination of what the grantor meant by the language of 
the reservation. A reasonable construction should be 
given, and the entire instrument and the surrounding 
circumstances, including the purpose for which the 
property or right reserved is intended to be used, should 
be considered.” 

It is also pertinent to observe that the parties them- 
selves construed the deed as reserving a life estate in 
the grantor. Plaintiffs, who farmed the land themselves, 
paid the grantor the usual landlord’s crop share during 
the remainder of her life, and paid the $2,500 with in- 
terest to the defendant after the grantor died. They 
performed in the exact manner specified in the agree- 
ment. 

Defendant in his brief attempts to suggest that there 
were facts which were withheld from him relative to 
his rights so that the release signed by him should be 
void as to any interest other than the $2,500, regardless of 
the time that has elapsed. Defendant’s testimony on the 
signing of the release was very evasive. If there were 
any question herein, his very evasiveness would raise 
a serious doubt as to whether or not he was fully in- 
formed about the transaction. 

For the reasons given, we find that there is no merit 
to any assignment of error herein, and that the judgment 
‘entered in the district court is correct and is affirmed. 
AFFIRMED. 
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‘JAMES F,. MYERS, APPELLANT, v. JOSEPH P. Drozpa, M.D., 
ET AL., APPELLEES. 

DesoRAH .L. MyErRS, A MINOR, BY JAMES F. MYERS, HER 
NEXT FRIEND, APPELLANT, V. JOSEPH P. DrozpA, M.D., ET AL., 
APPELLEES. 

141 N. W. 2d 852 


Filed April 22, 1966. No. 36014. 


1. Charities. A nonprofit charitable hospital possesses no exemp- 
tion from tort liability in respect to causes of action arising 
after April 22, 1966. 


2. Charities: Insurance. The liability of a nonprofit charitable 
hospital to its patients for negligence in respect to causes of 
action arising prior to April 23, 1966, is limited to the applicable 
amount of its liability insurance, if any. 

38. Appeal and Error: Judgments. The effect of an overruling deci- 
sion may be retrospective, partially retrospective, or prospective. 
The choice is influenced by considerations of judicial policy, 
which may include the following: The reasons for overruling 
the prior decision; the public interest in institutional stability; 
justifiable reliance upon the old rule; and uniformity of appli- 
cation to parties similarly situated. 


Appeal from the district court for Douglas County: 
JOHN E. Murpuy, Judge. Reversed and remanded. 


John Allan Appleman and Richard G. Stehno, for ap- 
pellants. 


Kennedy, Holland, DeLacy & Svoboda, Joseph P. 
Cashen, and Clarence E. Heaney, Jr., for appellee Lu- 
theran Medical Center. 


Heard before WuitE, C. J., CARTER, SPENCER; BoSLAvUGH, 
BROWER, SMITH, and McCown, JJ. ag 


SmiTH, J. 


An infant girl and her father urge us to repudiate the 
court-made rule which has exempted nonprofit charitable 
hospitals from liabiilty for negligent injuries to. patients. 
In the district court the rule of exemption produced a 
‘summary judgment for the hospital.on the. personal‘ in- 
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jury claim of the girl and the derivative claim of her 
father. These appeals followed. 

For purposes of review we assume the truth of the 
following statements. Defendant Lutheran Medical Cen- 
ter is a charitable corporation operating a nonprofit hos- 
pital. While the baby girl was a patient in the surgical 
quarters of the hospital, an employee of defendant hos- 
pital negligently anesthetized her. Asa result she suf- 
fered a cardiac arrest. Defendant hospital carried hos- 
pital professional liability insurance with limits of 
$10,000 per claim and $30,000 aggregate. 

In 1912 we adopted a policy of partial immunity which 
protected parties like defendant hospital. See Duncan 
v. Nebraska Sanitarium & Benevolent Assn., 92 Neb. 
162, 137 N. W. 1120, 41 L. R. A. N. S. 973, Ann. Cas. 
1913E 1127. In 1955 we affirmed that policy. See, 
Muller v. Nebraska Methodist Hospital, 160 Neb. 279, 
70 N. W. 2d 86; Cheatham v. Bishop Clarkson Memorial 
Hospital, 160 Neb. 297, 70 N. W. 2d 96. Today we re- 
examine it. 

The rationale of exemption has these four labels: 
“Trust fund,” “respondeat superior,” “implied waiver,” 
and “public policy.” Under the trust fund theory the 
diversion of assets to satisfy tort judgments would breach 
the trust. Respondeat superior is said to govern a busi- 
ness for profit but not a charity. An implied waiver by a 
patient of his tort claim is defended as a fair conclusion 
from the patient-hospital relationship. The public policy 
contains the assumption that liability would dissipate the 
assets of charities. See Muller v. Nebraska Methodist 
Hospital, supra. 

Although the law of trusts and agency has exempted 
the hospital from tort liability to its patients, the law 
has not been applied to the claim of the invitee; a physi- 
cian may recover, a patient may not. See Marble v. 
Nicholas Senn Hospital Assn., 102 Neb. 343, 167 N. W. 
208. Why? The riddle goes unsolved. 

Implied waiver is a fiction. Of many illustrations we 
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choose one—plaintiff’s allegations. At the time of the 
“waiver” the age of the girl was 1 year. “* * * waiver 
* * * amounts merely to imposing immunity as a rule of 
law in the guise of assumed contract or renunciation of 
right, when all other reasons are found insufficient to 
support the distinction.” President & Directors of 
Georgetown College v. Hughes, 130 F. 2d 810, at page 826. 

The foreboding that tort liability would dissipate 
assets was dispelled years ago by the following language 
in President & Directors of Georgetown College v. 
Hughes, supra, at pp. 823-825: 

“No statistical evidence has been presented to show 
that the mortality or crippling of charities has been 
greater in states which impose full or partial liability 
than where complete or substantially full immunity is 
given. Nor is there evidence that deterrence of dona- 
tion has been greater in the former. Charities seem to 
survive and increase in both, with little apparent heed 
to whether they are liable for torts or difference in sur- 
vival capacity. * * * 

“What is at stake, so far as the charity is concerned, 
is the cost of reasonable protection, the amount of the 
insurance premium as an added burden on its finances, 
not the awarding over in damages of its entire assets. 
* * 7 

“Whether immunity be found on the ‘trust fund’ 
theory, the rule of respondeat superior, so-called ‘public 
policy,’ or the more indefensible doctrine of ‘implied 
waiver,’ is not for us a controlling consideration. * * * 
They are merely different names for the same idea, cast 
according to the predilection of the user * * *. The dif- 
ferences in foundation do not affect even the extent of the 
departure.” 

If this exemption formerly met a need, it has had its 
day. In 1942 four states apparently imposed unqualified 
liability. President & Dir. of Georgetown College v. 
Hughes, supra, at p. 819. In 1955 we named 22 states, 
exclusive of Nebraska, which had granted some degree 
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of immunity, and we said that 10 of them had recently 
reaffirmed their position. See Muller v. Nebraska Meth- 
odist Hospital, supra. Afterward courts in 8 of the 22 
states abrogated the immunity, and 5 of the 10 “recent” 
decisions were overruled. See, Mullikin v. Jewish Hos- 
pital Assn. of Louisville (Ky.), 348 S. W. 2d 930; Parker 
v. Port Huron Hospital, 361 Mich. 1, 105 N. W. 2d 1; 
Collopy v. Newark Eye & Ear Infirmary, 27 N. J. 29, 141 
A. 2d 276; Avellone v. St. John’s Hospital, 165 Ohio St. 
467, 135 N. E. 2d 410; Hungerford v. Portland Sanitarium 
& Benev. Assn., 235 Or. 412, 384 P. 2d 1009; Flagiello v. 
Pennsylvania Hospital, 417 Pa. 486, 208 A. 2d 193; Adkins 
v. St. Francis Hospital of Charleston (W. Va.), 143 S. E. 
2d 154; Kojis v. Doctors Hospital, 12 Wis. 2d 367, 107 N. 
W. 2d 131. Two legislatures intervened on one side or 
the other. See, Nev. R. S., § 41.480; N. J. S. A., §§ 2A: 
53A-7, 53A-8. It is doubtful that any court has over- 
ruled a decision declaring a charity to be nonexempt. 
See Adkins v. St. Francis Hospital of Charleston, supra. 
Liability probably represents the majority view. See 
Parker v. Port Huron Hospital, supra. The judicial 
trend is unmistakable. 

Defendant hospital relies upon our prior announce- 
ment that any change ought to be made by the Legisla- 
ture. See Muller v. Nebraska Methodist Hospital, supra. 
If we endorsed legislation by silence, we erred. See, 
Art. I, § 13, Constitution of Nebraska; Hungerford v. 
Portland Sanitarium & Benev. Assn., supra; Adkins v. 
St. Francis Hospital of Charleston, supra. Stare decisis 
“was intended, not to effect a ‘petrifying rigidity,’ but 
to assure the justice that flows from certainty and sta- 
bility. * * * we would be abdicating ‘our own function, 
in a field perculiarly nonstatutory,’ were we to insist on 
legislation and ‘refuse to reconsider an old and unsatis- 
factory court-made rule.’ ” Bing v. Thunig, 2 N. Y. 2d 
656, 143 N. E. 2d 3. 

“* * * judges of an earlier generation declared the 
immunity simply because they believed it to -be a 
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sound instrument of judicial policy which would further 
the moral, social and economic welfare of the people of 
the State. When judges of a later generation firmly 
reach a contrary conclusion they must be ready to dis- 
charge their own judicial responsibilities in conformance 
with modern concepts and needs.” Collopy v. Newark 
Eye & Ear Infirmary, supra. 

’ The old rule being clearly wrong, we hold that non- 
profit charitable hospitals are not exempt from tort 
liability to their patients. Contrary decisions are over- 
ruled to the extent of their inconsistency. 

The point of departure from precedent reniains to be 
determined. Loss of exemption may be retrospective, 
partially retrospective, or prospective. The choice is in- 
fluenced by these broad considerations: The reasons 
for overruling the prior decisions; the public interest in 
institutional stability; justifiable reliance upon the ex- 
emption; and uniformity of application to parties simi- 
larly situated. 

Other courts have considered some of those policy 
factors. Several decisions removed the exemption pros- 
pectively except for the cases being decided. Three 
reasons were given. First, the charitable corporation 
may have relied on the old rule whether or not insur- 
ance coverage existed. Second, announcement of pros- 
pective operation would be dictum. Third, if the effort 
and expense of challenge were to go unrewarded, appel- 
lant would have no incentive to contest the old rule. 
See, Darling v. Charleston Community Memorial Hos- 
pital, 33 Ill. 2d 326, 211 N. E. 2d 253; Molitor v. Kane- 
land Community Unit Dist. No. 302, 18 Ill. 2d 11, 163 
N. E. 2d 89, 86 A. L. R. 2d 469; Parker v. Port Huron 
Hospital, supra; Kojis v. Doctors Hospital, supra. 

We too think that the new rule should be partially 
retrospective; however, insurance is significant. A dif- 
ferentiating factor between a charity and its insurer is 
reliance. An insured charity does not rely justifiably 
on the exemption within the limits of the insurer’s lia- 
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bility. The impact of liability upon an insurer should be 
relatively light because of its ability to spread the loss. 
“* * * ordinarily it is impossible to trace the impact of 
particular legal doctrines upon liability insurance rates.” 
Keeton, Creative Continuity in the Law of Torts, 75 
Harv. L. Rev. 463, at page 493. Factors concerning dic- 
tum and reward carry some weight but not much. 

In conclusion the new rule applies to all causes of 
action arising after April 22, 1966, the filing date of this 
opinion. In respect to other causes of action the new 
rule applies if, but only if, the nonprofit charitable hos- 
pital was insured against liability on the claim of the 
patient, and then only to the extent of the maximum 
applicable amount of its insurance coverage. 

The judgment is reversed, and the causes are remanded 
for proceedings consistent with this opinion. 

REVERSED AND REMANDED. 

WuitEz, C. J., not participating. 

Brower, J., dissenting. 

I respectfully dissent from the opinion of the court 
herein. In my opinion, the office of this court is to in- 
terpret the substantive law as it is and of the Legisla- 
ture as the direct representative of the people to make 
such changes therein as it deems best for the future. 
The present decision is nothing but judicial legislation 
made clear in the opinion which applies the change 
prospectively as if it were a legislative enactment, which 
may be necessary if the court is to engage in legislation. 

This is particularly ill-advised in the present case when 
as late as 1955, in considering this same question. this 
court in Muller v. Nebraska Methodist Hospital, 160 Neb. 
279, 70 N. W. 2d 86, expressly stated that if changes were 
to be made in the law under consideration, it should be 
done by the Legislature which has heretofore declined 
to do so. 

It is stated in the majority opinion that the previous 
rule was court made and that is advanced as a sufficient 
license for the court to change the law when it sees fit 
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to do so. When the rule was adopted in Duncan v. Ne- 
braska Sanitarium & Benevolent Assn., 92 Neb. 162, 137 
N. W. 1120, 41 L. R. A. N.S. 973, Ann. Cas 1913E 1127, it is 
quite evident from the decisions cited therein that our 
previous. holding was part of the common law which was 
adopted by statute, section 49-101, R. R. S. 1943. 

This decision indicates whenever existing law in the 
opinion of this court needs changing, it is the duty of 
this court to reconsider it. 

The scope of the court’s work will accordingly be 
greatly extended into a field hitherto reserved for the 
Legislature whose duty it is to resolve conflicting social 
problems, a field in which this court is not fitted. It is 
the function of courts to declare the law and not to cre- 
ate it. 

In the past, attorneys and clients have governed their 
actions in reliance on what our decisions have said the 
law was. If judicial legislation is to take place, they 
will be required to consider whether those decisions 
were right in the first place or need revision. Their 
tasks will also be made more difficult. 

CarTER, J., joins in this dissent. 


A. L. HasrHuES, APPELLEE, V. OLIVER B. GORDON ET AL., 


APPELLANTS. 
141 N. W. 2d 856 


Filed April 22, 1966. No. 36053. 


1. Evidence: Witnesses. Written statements of witnesses in the 
possession of an adversary are not obtainable as a matter of 
right under section 25-1267.39, R. R. S. 1943. 

2. Evidence. The burden is upon the party seeking discovery 
under section 25-1267.39, R. R. S. 1948, to demonstrate from 
facts appearing in the record that good cause exists for produc- 
tion of statements taken by adversary or his agents. 

38. Evidence: Witnesses. A court is not justified in ordering pro- 
duction of statements by witnesses simply on the theory that 
facts sought are relevant and not privileged, or merely to help 
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counsel to prepare himself to examine witnesses and to make 
certain that nothing is overlooked. 

Special circumstances are necessary to the 
establishment of good cause to sustain the entry of an order 
requiring a party to produce statements taken from witnesses. 
A court is not justified in ordering a litigant 
to produce the statements of witnesses which he has procured 
in preparing for trial upon his adversary’s mere surmise or sus- 
picion that he might find impeaching material in the statements. 
Good cause for production of statements of 
witnesses for the benefit of an adversary ordinarily is not shown 
if it appears that the witnesses are known and available to the 
party moving for their production. . 
Good cause requiring the production of a 
written statement by a witness is ordinarily not shown because 
of a long lapse of time since the taking of the statement where 
it appears that statements were taken at substantially the 
same time by both parties and the memory of the witness can 
be refreshed from one statement as well as the other. 

Where a statement of a witness contains spe- 
cific facts available to him but not to the witnesses of the other 
party, which are essential to the establishment of his case, 
an order for production of the statement is usually warranted 
in the interest of justice. , 
Where a witness is unavailable or hostile, a 
statement made by such witness may be required to be produced 
where it is shown that there is a reasonable probability of 
materiality or that it may afford clues to relevant evidence 
essential to the establishment of the cause of action. 


A showing that a statement of a witness was 
obtained by an adjustment. agency on the day of a collision be- 
tween two trucks did not constitute a showing of good cause in 
view of the fact that movant took a statement from the witness 
8 days later and no reasons were shown why the second state- 
ment would be any less reliable than the first in refreshing the 
memory of the witness. 


10. 


‘The possibility that a witness might make 
two statements in different language, or restrict or extend them 
in different degrees, does not constitute a showing of good cause. 
A holding to the contrary would have the effect of requiring 
production of the statement-in every case. 


12.” Evidence. ‘It is generally the rule that written’ statements in 
’ the’ exclusive possession of ati adverse party, and therefore 
“ unavailable to movant, does not constitute’ good cause’ where 


11. 
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{ substance of the statement is discoverable by depositions, in- 
_terrogatories, or personal interview. - 

13. Evidence: Trial. While it is an objective in discovery proceed- 
ings to eliminate surprise in the trial of the issues of a case, 
it is not its purpose to strip an adversary of the means of 
insuring truth in the trial of a contested case except where it 
is shown that the demands of justice are paramount thereto. 
A contested law suit remains an adversary proceeding. 

Appeal from the district court for Lincoln County: 

Hucu Sruart, Judge. Reversed. 


Rush C. Clarke and James E. Schneider, for appellants. 


Maupin, Dent, Kay & Satterfield, Clinton J. Gatz, Jr., 
Donald E. Girard, and Rady A. Johnson, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


CARTER, J. 

This is an appeal from a judgment of the district court 
for Lincoln County finding each of the defendants in 
contempt of court and assessing a fine of $25 against each 
defendant for refusing to produce a written statement 
for inspection which was made by one Truman L. Brandt, 
and which was ordered by the court to be so produced. 

On February 26, 1960, at about 2:30 a.m., a tractor- 
trailer belonging to plaintiff and operated by Brandt in 
Lincoln County was struck while parked on the shoulder 
of U. S. Highway No. 30 by a tractor-trailer owned by 
Merchants Motor Freight, Inc., which was being operated 
by Oliver B. Gordon. Substantial damage was done to 
both vehicles. Plaintiff brought this action against Mer- 
chants Motor Freight, Inc., and Gordon on June 9, 1960. 
Merchants Motor Freight, Inc., answered and _ filed its 
cross-petition for damages against the plaintiff. -Ques- 
tions of negligence: and contributory negligence | are the 
primary issues to be resolved: 

-On January 29, 1965, plaintiff filed its motion, pur- 
suant to section 25-1267.39, R. R. S. 1943, for. an order 
requiring defendants to produce.for inspection a state- 
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ment in the possession of defendants made by Brandt to 
the representative of a claim adjustment service on or 
about February 26, 1960. After a hearing, the trial court 
directed defendants to produce the statement. Defend- 
ants refused to comply with the court’s order and the 
fines from which this appeal is taken were imposed. 

The affidavit in support of the motion is sworn to 
by C. J. Gatz, one of plaintiff’s attorneys, and recites that 
the statement was taken on or about February 26, 1960, 
that Brandt is charged in the counterclaim with specific 
acts of negligence which are imputable to the plaintiff, 
that the statement is believed to contain a narrative 
account of the events leading up to, at the time of, and 
subsequent to the accident, that Brandt was not given a 
copy of the statement, and that 5 years have elapsed since 
the giving of the statement. It is stated also that Brandt, 
it is believed, does not have a full and complete recol- 
lection of the facts and that it is of paramount impor- 
tance to the plaintiff that he obtain a copy of the state- 
ment to refresh Brandt’s recollection of such facts. — 

Gatz was called for cross-examination by defendants’ 
counsel and testified that plaintiff took a statement from 
Brandt at Fort Morgan, Colorado, on February 29, 1960. 
He stated that Brandt was an employee of plaintiff at 
that time and that he knows where Brandt presently 
resides. 

The motion to produce the statement was filed pur- 
suant to section 25-1267.39, R. R. S. 1943, which reads in 
part: “Upon motion of any party showing good cause 
therefor and upon notice to all other parties, and subject 
to the provisions in section 25-1267.22, the court in which 
an action is pending may (1) order any party to produce 
and permit the inspection and copying or photograph- 
ing, by or on behalf of the moving party, of any desig- 
nated documents, papers, books, accounts, letters, photo- 
graphs, objects, or tangible things, not privileged, which 
constitute or contain evidence relating to any of the 
matters within the scope of the examination permitted 


Vou. 180] JANUARY TERM, 1966 193 


Haarhues v. Gordon 


by section 25-1267.02 and which are in his possession, 
custody, or control; * * *.” Sections 25-1267.02 and 25- 
1267.22, R. R. S. 1943, refer to depositions and, although 
they purport to define the extent and limitation upon 
their taking, they are not important in determining good 
cause required to be shown to compel the production of 
statements by witnesses under section 25-1267.39, R. R. S. 
1943. Whether or not good cause was shown as required 
by the statute constitutes the crux of the case. 

Section 25-1267.39, R. R. S. 1943, is in all respects 
identical with Rule 34 of the Federal Rules of Civil Pro- 
cedure except for the renumbering of statutes required 
to integrate the rule into the Nebraska statutes. The 
adoption of a rule of another jurisdiction ordinarily re- 
quires that great weight be given to the construction 
of the rule at the time of its enactment by the courts of 
the jurisdiction from which it was taken unless such 
construction is violative of some established state policy. 
Mecke v. Bahr, 177 Neb. 584, 129 N. W. 2d 573. In previ- 
ous cases this court has not found it necessary to clarify 
the words “good cause” contained in section 25-1267.39, 
R. R. S. 1943, and, consequently, the question is one of 
first impression in this state. 

The rule does not contemplate that any and all infor- 
mation, oral or written, can be obtained from an adverse 
party as a matter of right. The necessity of ‘‘good cause’”’ 
in section 25-1267.39, R. R. S. 1943, was intended as a 
restriction upon any such action. As we said in Mecke 
v. Bahr, supra: ‘“ ‘Under the guise of liberal construc- 
tion, we should not emasculate the rules by permitting 
something which never was intended or is not within the 
declared objects for which they were adopted.’” See, 
also, Jeppesen v. Swanson, 243 Minn. 547, 68 N. W. 2d 
649. 

In the instant case, Brandt, the person whose state- 
ment is sought to be produced, was the employee of the 
plaintiff and the operator of plaintiff’s tractor-trailer that 
was a participant in the accident. Brandt is not a party 
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to the action and, in the consideration of the issue be- 
fore us, is in the category of a witness. It must be borne 
in mind that plaintiff knows the whereabouts of Brandt 
and he is, therefore, available to the plaintiff for the pur- 
pose of obtaining and perpetuating his evidence. It 
should not be overlooked that the accident occurred some 
5 years prior to plaintiff's demand for the production of 
the statement given on the day of the accident. In addi- 
tion, the evidence shows that plaintiff took a statement 
from Brandt 3 days after the accident. It is upon this 
factual situation and the showing of good cause made 
that constitute the basis for a decision by this court. 

The production of statements of witnesses under sec- 
tion 25-1267.39, R. R. S. 1943, cannot be required as a 
matter ©. right. They may be obtained only upon a 
showin: of good cause. Relevancy to the issues must ap- 
pear, | at relevancy alone is not sufficient. If it were, 
the r juirement that good cause must be shown would 
be a neaningless provision. ‘Good cause” was intended 
as i restriction upon the obtaining of any and all docu- 
me .ts, papers, books, accounts, letters, photographs, ob- 
je cs, or things, not privileged, which are in the custody 
a .d control of the adverse party. It is contended that the 
y urpose of discovery is to require the parties to disclose 
all the facts in order that more perfect justice will be 
attained and that the bad features of the competitive 
trial be eliminated; that a trial become less a game of 
wits, skill, or energy. But litigants being what they 
are, with their known tendency to put their best foot 
forward in their own interest, the adversary must use 
counteracting methods to arrive at the unvarnished truth. 
It would not serve the cause of justice to strip a party 
of the means of protecting against these human tenden- 
cies by cross-examination, impeachment, and other de- 
vices, which have been long demonstrated as effective 
methods of insuring the ultimate discovery of truth. 

It is not the purpose of rules of discovery to supplant 
our adversary system. Their purpose is to implement 
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it and when, under all the circumstances, the reason for 
the use of discovery procedures outweighs the harm 
imposed upon the adversary, justice requires their use. 
But unless such a proper use can be shown, which sec- 
tion 25-1267.39, R. R. S. 1943, has designated as “good 
cause,” the statute is not available. 

The proper meaning of the statute requiring that good 
cause be shown as a condition to the issuance of an order 
to produce a statement of a witness in the hands of an 
adverse party is of great importance in this area of the 
law. While the courts have not always been consistent 
in interpreting its meaning, the facts of each case are 
important in solving each particular problem. 

As a general rule, the work-product of an attorney 
is free from discovery. Where relevant and nonprivi- 
leged facts remain hidden in an attorney’s file and where 
production of those facts is essential to the establish- 
ment of one’s case, discovery may properly be had. Even 
though they may not be admissible in evidence, they 
may be a proper subject of discovery when the witnesses 
are unavailable or they give clues to the existence or 
location of relevant facts. Alltmont v. United States, 
177 F. 2d 971. But the court is not justified in ordering 
the production of documents simply on the theory that 
the facts sought are relevant and are not privileged. 
Hickman v. Taylor, 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 
451. Nor will the production of statements be ordered 
merely to help counsel to prepare himself to examine 
witnesses and to make sure he has overlooked nothing. 
Hickman v. Taylor, supra. In Hauger v. Chicago, R. I. 
& P. R.R. Co., 216 F. 2d 501, the court said: “Even 
though that lawyer hopes or believes, based upon guess, 
conjecture or suspicion, that a reading of the statements 
would reveal a basis for impeachment, or give him other 
valuable information, it has never been the practice of 
courts generally to require the production of such state- 
ments under such circumstances.” 

Some of the considerations involved have been ex- 
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pressed as: (1) The availability of the person whose 
statement is sought for having his deposition taken. (2) 
The relation of the time the statement was made to the 
event involved in the litigation. (3) The ability of mov- 
ant to match technical skills with the maker of the state- 
ment. (4) The hostility of the witness to the movant. 
Scuderi v. Boston Ins. Co., 34 F. R. D. 463. 

In Wilson v. David, 21 F. R. D. 217, the court said: 
“In regard to statements made by witnesses to the oppo- 
site party it seems to be generally held that good cause 
for their production is not shown when it appears that 
the witnesses are known and readily available to the 
moving party. This entire matter has been reviewed 
in Scourtes v. Fred Albrecht Grocery Co., D. C., 15 F. 
R. D. 55, where the court said at page 59: ‘Where dis- 
covery of materials not the “work product” of an attor- 
ney is sought, the requirement is one of “good cause” for 
production under Rule 34. “Good cause” is present where 
the information is within the exclusive knowledge of an 
adversary, or where there is inequality of investigative 
opportunity, or where the adversary has taken the state- 
ment of a witness and that witness is hostile or is no 
longer available to the party seeking discovery. These 
factors, standing alone or in combination, will justify 
discovery if the other requirements of Rule 34 have been 
met. The Rule clearly contemplates that “good cause” 
shall consist of something greater than a mere showing of 
relevancy.’ ” 

The burden is on the movant to demonstrate to the 
court from the facts in the record that good cause ex- 
isted for requiring the production of the statement. 
Movant is not entitled to an order as a matter of right; 
he must show special circumstances which will sustain 
the granting of the order. Any discretion exercised by 
the court in the matter must be a judicial and not a 
whimsical one. 

The witness, Brandt, gave his statement to defend 
ants on February 26, 1960. Three days later he gave a 
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statement concerning the accident to plaintiff. His recol- 
lection of the incident was certainly as good in the one 
instance as in the other. The evidence shows that plain- 
tiff knows the whereabouts of Brandt and it does not 
show that any attempt to take his deposition has been 
made. There is no evidence that Brandt is hostile to 
plaintiff or that he has in any way failed to cooperate. 
The statement was given 5 years ago, as was the state- 
ment given to the plaintiff. It is not urged that the 
statement taken by defendants is any different than the 
one taken by plaintiff. It is not shown why Brandt can- 
not refresh his memory of the accident by the statement 
he gave to the plaintiff. Whether or not Brandt recalls 
the facts appears to be a matter of surmise, certainly 
there is nothing to indicate that steps had been taken 
to ascertain the extent of his knowledge. The defend- 
ants contend that these facts show no special circum- 
stances requiring them to produce the statement. 
Plaintiff argues, however, that Brandt, as the driver 
of the tractor-trailer, is chargeable with negligence im- 
putable to the plaintiff, that any admissions by Brandt 
can be used against plaintiff, and that he is entitled to 
know such facts. He contends also that Brandt was 
not represented by counsel when he gave the statement 
to the defendants and that he was not given a copy. 
The facts indicate no special circumstances amount- 
ing to good cause necessary to bring section 25-1267.39, 
R. R. S. 1943, into operation. The lapse of 5 years time, 
while ordinarily an important consideration, is not im- 
portant here because each took a statement at about the 
same time. The record does not show that Brandt’s 
memory is faulty, the fact being, so far as the record 
shows, that no attempt has been made to find out. For 
5 years the plaintiff had failed to discover and preserve 
the extent of Brandt’s knowledge. It is true, of course, 
that a witness giving a statement may not state the same 
things in one as he does in another. But the fact re- 
mains, the adversary should not be deprived of the only 
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means he has against colored or false testimony unless 
good cause be shown which overrides the usual pur- 
poses of such evidence. It involves a balancing of in- 
terest. The trial of a law suit is still an adversary pro- 
ceeding and our discovery statutes do not require a 
party to disclose all his evidence, including that which 
tends to restrain the unscrupulous, unless justice under 
the name of good cause requires it. 

The right to discovery under section 25-1267.39, R. R. 
S. 1943, is dependent upon the facts and circumstances 
in each particular case. In the instant case the witness 
gave a written statement to the plaintiff 3 days after 
giving one to the defendants. The production of defend- 
ants’ statement to refresh the memory of the witness 
under such circumstances does not constitute good cause. 
The showing in the instant case does not show that the 
witness’ deposition has been taken or that he has 
been interviewed, although his whereabouts was known. 
The necessity for refreshing the memory of the witness 
asserted in the record is admittedly a matter of surmise 
even though the ascertainment of the fact was available. 
The mere fact that the work of preparation for trial can 
be made less laborious by the use of statements obtained 
by the adversary does not constitute good cause. To per- 
mit the production of written statements of witnesses 
solely to aid in the examination or cross-examination of 
the witness or to avoid impeachment of a witness is not 
within the scope of section 25-1267.39, R. R. S. 1943. A 
party is not entitled, under the guise of discovery, to look 
over the shoulder of his adversary in preparing for trial 
in an adversary proceeding. It is only when evidence 
necessary to the establishment of facts essential to his 
case is in the exclusive control of the adverse party that 
section 25-1267.39, R. R. S. 1943, may be resorted to. 
The fact that the witness whose statement is sought is an 
employee of one of the parties and, being a participant 
in the alleged wrong, is in somewhat the same position of 
a party, does not absolve the movant from showing good 
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cause. Under the facts contained in the record and 
herein recited, we find no special circumstances that 
require the production of the statement for the use of the 
adverse party. Undoubtedly it would be helpful to 
plaintiff’s counsel to have the statement in examining 
the witness and in avoiding the possibility of impeach- 
ment. But these considerations alone do not amount to 
good cause. These views are generally supported in 
Guilford National Bank of Greenboro v. Southern Ry. 
Co., 297 F. 2d 921. 

The order to produce the written statement of the wit- 
ness Brandt is not supported by a showing of good cause. 
The order of the court finding the defendants guilty of 
contempt and assessing fines against them is reversed. 

REVERSED. 

Wuite, C. J., not participating. 

SPENCER and Bostaucu, JJ., dissenting. 

While we are in agreement with many of the general 
statements in the opinion, it is our conviction that we 
should not emasculate discovery by thwarting its pur- 
pose by an unduly strict construction. 

It is pertinent to observe that section 25-1267.39, R. R. 
S. 1943, reads in part: “* * * the court in which an 
action is pending may * * *.” (Italics supplied.) This 
can only be interpreted as importing a broad discretion 
in the trial court. 

The purpose and intent of discovery statutes is to leave 
their application to the sound discretion of the trial court. 
Sound discretion is one controlled and governed not only 
by the statutory enactments but also by considerations 
of policy, necessity, propriety, and expediency in the 
particular case at hand. Necessarily the trial judge is 
in a better position to judge these matters than an ap- 
pellate court. 

Does the record before us show an abuse of discre- 
tion on the part of the trial court? In our judgment it 
does not. We recognize that Brandt’s statement is in 
the category of a witness, but his statement in this situa- 
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tion is akin to that of a party to the litigation. While 
there is no unanimity in the various jurisdictions, state- 
ments obtained from the parties are frequently con- 
sidered to be in a different category than those of a mere 
witness. 

In Pasterak v. Lehigh Valley R.R. Co., 28 F. R. D. 383 
(1961), where the court specifically found that there 
was no allegation or insinuation that the plaintiff was in 
any way misled or taken advantage of by the defendant’s 
representative in taking a statement where he was not 
represented by counsel and was not furnished with a 
statement, the court said: “The plaintiff maintains 
simply that under these circumstances in which a party 
has given a statement to an adverse party, he is entitled 
to be furnished with a copy of such statement. The 
weight of authority supports the plaintiff’s position. 
Neff v. Pennsylvania R. Co., D. C. E. D. Pa. 1948, 7 F. R. 
D. 532; Hayman v. Pullman Company, N. D. Ohio 1948, 
8 F. R. D. 238; Moore’s Federal Practice, Vol. 4, pp. 1147 
through 1149. Cf. Safeway Stores, Inc. v. Reynolds, 
1949, 85 U.S. App. D. C. 194, 176 F. 2d 476.” 

It is apparent to us that the trial court could readily 
have determined that there is present in this case a 
special circumstance which distinguishes it from the 
ordinary situation where the plaintiff and counsel would 
like to examine statements taken on behalf of the op- 
posing party. Where, as here, an employer to whom an 
employee’s negligence may be imputed seeks to see a 
statement that the employee may have incautiously, ig- 
norantly, or inadvisedly signed, particularly where that 
statement is in narrative form, where the statement is 
taken the day of the accident by a representative of a 
claim adjustment service, and particularly where the 
employee was not given a copy of it, it would appear 
to us different considerations are involved. 

The majority opinion summarily brushes off these con- 
siderations because a statement was given to the em- 
ployer 3 days after the accident. The employer cannot 
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possibly know the particular phraseology used by the 
investigator in a narrative statement secured at a time 
when the employee may still be suffering from the 
effects of the accident. This particular phraseology, 
which would be that of the investigator, unexplained 
could be very prejudicial. It is not a question of im- 
peachment. Its purpose is to accomplish the very thing 
for which discovery statutes were adopted. 


MFA Murua. INSURANCE COMPANY, A CORPORATION, 


APPELLANT, V. DUANE SAILORS ET AL., APPELLEES. 
141 N. W. 2d 846 


Filed April 22, 1966. No. 36071. 


Insurance. An insurer cannot assert a breach of the cooperstion 
clause as a policy defense in the absence of a showing of preju- 
dice or detriment to the insurer. 


Appeal from the district court for Richardson County: 
WILLIAM F, CoLWELL, Judge. Affirmed. 


Baylor, Evnen, Baylor & Urbom, Dwight Griffiths, 
and Robert T. Grimit, for appellant. 


Boland, Mullin, Walsh & Cooney and Harold L. Gurske, 
for appellees Pupkes et al. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
BRowER, SMITH, and McCown, JJ. 


Bos.LAuGH, J. 

This is an action for a declaratory judgment brought 
by MFA Mutual Insurance Company to determine its 
rights and liabilities under an automobile liability in- 
surance policy issued by the plaintiff to Jerry J. Janko. 
The policy insured a 1955 Ford automobile. 

On September 10, 1960, Duane Sailors was operating 
the insured automobile when it was involved in a colli- 
sion with an automobile owned by Ervin Pupkes and 
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operated by Mildred Pupkes. Donald Pupkes and Debo- 
rah Pupkes are minor children who were passengers in 
the Pupkes automobile at the time of the accident. The 
defendants in this action are Sailors, the Pupkes, and 
their children. 

The policy issued by the plaintiff contained a provi- 
sion extending the coverage of the policy to any person 
using the: automobile with the permission of the named 
insured. The policy also contained provisions requiring 
the insured to give written notice of accident or loss to 
the plaintiff as soon as practicable, and to forward im- 
mediately every demand, notice, or summons received 
by the insured. The policy further provided that “the 
insured shall cooperate with MFA Mutual, disclosing 
all pertinent facts known or available to him, and upon 
MFA Mutual’s request, shall attend hearings and trials 
and assist in effecting settlements, securing and giving 
evidence, obtaining the attendance of witnesses and in 
the conduct of any legal proceedings in connection with 
the subject matter of this insurance.” 

The record shows that Sailors had been drinking at the 
time of the accident on September 10, 1960. After the 
accident Sailors and Janko agreed that they would rep- 
resent that Janko had been operating the insured auto- 
mobile at the time of the accident. This was done, and 
the plaintiff did not ascertain the true facts concerning 
the identity of the driver of the insured automobile from 
Janko and Sailors until January 31, 1961. 

On June 19, 1962, Mildred Pupkes commenced an ac- 
tion against Sailors to recover damages arising out of 
the accident of September 10, 1960. Sailors did not 
notify the plaintiff that this action had been commenced 
and did not forward any summons to the plaintiff. The 
plaintiff received notice of the suit in November 1962 
by a letter from the attorney for Mrs. Pupkes. 

On January 8, 1963, the plaintiff wrote to Sailors stat- 
ing that he had failed to cooperate, that the plaintiff 
wanted to investigate the accident, and that it reserved 
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its rights under the policy. On January 22, 1963, Dwight 
Griffiths, an attorney employed by the plaintiff, wrote 
to Sailors requesting that he contact Griffiths imedi- 
ately. On January 30, 1963, Griffiths again wrote to 
Sailors. On January 31, 1963, Sailors called Griffiths 
and said that he would come to Griffiths’ office on the 
following Monday. Sailors did not keep the appoint- 
ment and has not contacted Griffiths since that time. 

This action was then commenced and further proceed- 
ings in the Pupkes v. Sailor action stayed until the de- 
termination in this case. 

The trial court found that Sailors was an additional 
insured under the insurance policy issued by the plain- 
tiff to Janko; that Sailors had failed to notify the plaintiff 
that Mildred Pupkes had commenced an action against 
him and that he had failed to cooperate with the plain- 
tiff as required by the policy; that Sailors had materially 
and substantially breached the terms of the policy but 
that there was no showing of prejudice or detriment 
to the plaintiff; that there was no evidence of any col- 
lusion on the part of Mr. or Mrs. Pupkes; and that the 
plaintiff was required to defend the action against Sailors 
brought by Mildred Pupkes. The plaintiff’s motion for 
new trial was overruled and it has appealed. 

The plaintiff questions whether Sailors was driving 
the insured automobile with the permission of Janko at 
the time the accident happened. Although there is some 
evidence that Janko was reluctant about allowing Sail- 
ors to operate the automobile, we think the evidence sus- 
tains the finding of the trial court that Sailors was ope- 
rating the automobile with Janko’s permission at the 
time of the accident. 

The principal issue in the case involves the finding 
that the evidence did not show that Sailor’s breach of 
the terms of the policy had resulted in prejudice or detri- 
ment to the plaintiff. The plaintiff contends that no 
showing of prejudice is required, and that, in any event, 
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prejudice will be presumed from a material breach of 
the terms of the policy. 

There appears to be a substantial division of author- 
ity upon these questions. See, 7 Am. Jur. 2d, Automo- 
bile Insurance, § 176, p. 508; Annotation, 34 A. L. R. 2d 
264; Annotation, 60 A. L. R. 2d 1146; 8 Appleman, Insur- 
ance Law and Practice, § 4773, p. 106; 14 Couch on In- 
surance (2d Ed.), § 51:101, p. 599. 

The more recent cases appear to hold that an insurer 
cannot assert a breach of the cooperation clause as a 
policy defense in the absence of a showing of prejudice 
or detriment to the insurer. White v. Boulton, 259 Minn. 
325, 107 N. W. 2d 370; Allen v. Cheatum, 351 Mich. 585, 
88 N. W. 2d 306; Campbell v. Allstate Ins. Co., 60 Cal. 
2d 303, 384 P. 2d 155. See, also, Camire v. Commercial 
Ins. Co., 160 Me. 112, 198 A. 2d 168. 

The purpose of the cooperation clause is to prevent col- 
lusion between the injured and the insured and to facili- 
tate the handling of claims by the insurer. Where there 
is no evidence of collusion between the injured and the 
insured and it is not shown that the insurer has been 
prejudiced in its handling of the claim, we think the 
better rule is that the breach of the policy is not a de- 
fense. It has been suggested that liability contracts are, 
at least in part, third party beneficiary contracts, and it 
is in the public interest to see that those injured who 
are themselves free from fault should recover except 
where a miscarriage of justice would otherwise result. 

In determining whether a breach of the policy has 
resulted in prejudice to the insurer, some consideration 
must be given to the facts and circumstances of the acci- 
dent which is the basis for the claim against the insured. 
The evidence in this case is that the insured automobile, 
operated by Sailors, failed to stop at a stop sign and 
struck the left side of the Pupkes automobile while it 
was proceeding at a lawful rate of speed upon an arterial 
street. 

The record sustains the finding of the trial court that 
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there has been no showing that the breach of the policy 
has resulted in substantial prejudice to the insurer. Con- 
sequently, the plaintiff at this time remains obligated to 
defend the action brought by Mildred Pupkes against 
Sailors. 
The judgment of the district court is affirmed. 
AFFIRMED. 
White, C. J., not participating. 


CONSTANCE JOANNE Ripp, ADMINISTRATRIX OF THE ESTATE 
oF RicHarp F. RIpp, DECEASED, APPELLANT, Vv. CHARLES 


RIESLAND ET AL., APPELLEES. 
141 N. W. 2d 840 


Filed April 22, 1966. No. 36101. 


1. Automobiles: Evidence. In an action growing out of a motor 
vehicle accident, any evidence of the conditions and circum- 
stances leading up to and surrounding the accident which will 
throw light upon the conduct of the parties and the care, or lack 
of care, exercised by them, is, as a general proposition, 


admissible. 

2. : Opinion evidence as to the distance within 
which a motor vehicle can be stopped is competent and ad- 
missible where such evidence is material and relevant to the 
issues anos is given by a witness qualified to give such an opinion. 

3. ———. This court, recognizing the difficulties at- 


tending an offer of evidence of illustrative experiments, has 
adopted the rule that in such cases discretion is conferred upon 
the trial court and that, unless there is a clear abuse of dis- 
cretion, a judgment will not be reversed on account of the 
admission or rejection of such evidence. 

4. Evidence: Appeal and Error. When testimony is offered and ad- 
mitted in evidence without objection being made thereto, error 
cannot be predicated thereon on appeal. 

5. Judgments. All matters decided expressly or by necessary im- 
plication in an opinion reversing a judgment become the law 
of the case in any future trial. 

6. Appeal and Error. Where errors are assigned but are not dis- 
cussed in the appellant’s brief and another is discussed which 
is not assigned, none of which are plain errors, they will not 
be considered by this court on appeal. , 
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Appeal from the district court for Hall County: Don- 
ALD H. WeavER, Judge. Affirmed. 


John A. Wagoner and Baylor, Evnen, Baylor & Urbom, 
for appellant. 


Luebs, Tracy & Huebner, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


Brower, J. 

The appellant Constance Joanne Ripp, as adminstra- 
trix of the estate of Richard F. Ripp, deceased, brought 
this action as plaintiff to recover for the alleged wrong- 
ful death of her husband in a collision between a 1950 
Ford driven by the decedent Richard F. Ripp and a 1954 
Ford operated by the defendant and appellee Charles 
Riesland, whose negligence, if any, is imputed by law 
to the other defendant Elmer Riesland. Where defend- 
ant is mentioned in the singular, it will refer to the 
driver, Charles Riesland. 

The jury returned a verdict for the defendants and 
from an order refusing to grant a new trial the plaintiff 
has appealed to this court. 

This is the third appearance of this case before this 
court. In Ripp v. Riesland, 170 Neb. 631, 104 N. W. 2d 
246, a judgment on a verdict for the plaintiff was re- 
versed and a new trial ordered. In Ripp v. Riesland, 176 
Neb. 233, 125 N. W. 2d 699, a judgment on a verdict for 
the defendants was likewise reversed and a new trial 
ordered. 

The facts are fully outlined in our first opinion, Ripp 
v. Riesland, 170 Neb. 631, 104 N. W. 2d 246, and will not 
be set forth here except as this decision requires a fur- 
ther statement. ; 

The plaintiff assigns error to the trial court in receiv- 
ing in evidence the opinion of defendants’ expert wit- 
ness, a professor emeritus of professional engineering 
at the University of Nebraska, at times herein called the 
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professor, relating to the minimum stopping distance of 
the decedent’s 1950 Ford upon the road immediately 
east of the intersection which was the scene of the acci- 
dent upon which the decedent’s car was approaching 
westward. 

The qualifications of the expert witness are not ques- 
tioned in the plaintiff's brief. The witness first was 
asked and answered the following question: “Q. I will 
ask you again, if at a time when the road conditions 
were the same as you observed them on the day. you 
were out at the scene of the accident, the 1950 Ford auto- 
mobile was approaching the intersection where the acci- 
dent involved in this case happened from the east on the 
east-west road at a speed of 50 miles an hour and the 
brakes were applied so as to cause all wheels to skid, 
do you have an opinion as to the minimum distance the 
automobile would travel from the point that the wheels 
began to skid until it came to a stop? A. Yes.” He 
was then asked what that opinion was and, over ob- 
jection of the plaintiff that the same was irrelevant and 
immaterial, that there was no sufficient foundation there- 
for, and that it assumed facts not in evidence, he an- 
swered 180 feet. 

We will first discuss the objection as it relates to rele- 
vancy and materiality. The evidence shows the de- 
ceased was approaching the intersection, where the fatal 
accident occurred, from the east. The defendant was 
going north on the road that extends to the intersection 
from the south. The east side of the road, south of the 
intersection, was so lined with trees, brush, and weeds 
as to entirely shut off the vision of a driver going north 
thereon except in three short spaces, and the vision to 
the left of the decedent as he approached the intersec- 
tion was little better. The decedent’s car, therefore, 
was on the right. Plaintiff argues this stopping distance 
could not have been material and relevant in the case, 
and that the distance in which skid marks would be laid 
down by the decedent’s vehicle was not involved and 
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had nothing to do with the issues since there is no evi- 
dence of skid marks or of an attempt to stop. 

The speed of the decedent’s car was estimated at 50 
miles per hour by the only eyewitness, who said she 
saw it approaching the intersection, as she says, when 
it was a block or a block and a half therefrom, and that 
the accident occurred but 2 or 3 seconds thereafter. 
There is evidence from an engineer which, if given cre- 
dence, shows that the point referred to by this witness 
was 371 feet east of the center of the intersection. The 
eyewitness also saw the car of the defendant at a point 
shown to be 117 feet south of this intersection and its 
speed was then estimated by her at 50 miles per hour. 
There is a conflict in the evidence as to whether it pro- 
ceeded at that rate to the point of impact of the two 
cars at about the middle of the intersection, or whether it 
was slowed down to 20 miles per hour before it entered 
the intersection. The defendant testified it had been 
slowed as stated and that on passing a line of large trees 
at the fence line he drove into the intersection and saw the 
decedent’s car approaching 75 feet to the east. Defend- 
ant says he previously had but a momentary vision to 
his right at three slight breaks in the dense obstruction 
of vegetation and trees. 

The deceased was thoroughly familiar with the inter- 
section, having driven over it many times from his home 
to the east to the farm of his father on the west, a por- 
tion of which he operated. The answer of the defend- 
ants, aside from allegations that the decedent failed to 
see the defendant’s 1954 Ford, alleged the deceased failed 
to have his car under reasonable control and alleged he 
was driving at an excessive speed considering the con- 
dition of the road. These questions were therefore in 
issue. The expert had testified that the reaction time 
of the driver upon seeing danger ahead was %4 of a 
second and in that interval a vehicle driven at 50 miles 
per hour would travel 56 feet from the time the driver’s 
mind was alerted until the brakes actually could take 
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hold. We think the stopping distance of decedent’s ve- 
hicle had some relevancy and materiality in that it 
tended to show that the speed of the decedent’s vehicle 
in approaching the intersection might be more than 
reasonable considering that the intersection he was ap- 
proaching was either a blind one, or almost so. It also 
had some relevancy and materiality to show what the 
defendant could or should have done in approaching 
the intersection. In Ripp v. Riesland, 170 Neb. 631, 104 
N. W. 2d 246, this court quoted from Spaulding v. How- 
ard, 148 Neb. 496, 27 N. W. 2d 832, saying: ‘“‘It is a 
question of fact as to the negligence of the parties as to 
what they did or did not see, or what they should or 
could have seen.’ See, also, Bell v. Crook, supra (168 
Neb. 685, 97 N. W. 2d 352, 74 A. L. R. 2d 223).” We 
think in the present case there was not only a question 
of fact as to the negligence of the parties with respect 
to what they saw or could have seen, but also of what 
they did which contributed to the accident or what they 
could have done to prevent it. 

In 8 Am. Jur. 2d, Automobiles and Highway Traffic, 
§ 934, p. 482, the text states: “In an action growing 
out of a motor vehicle accident, any evidence of the con- 
ditions and circumstances leading up to and surrounding 
the accident which will throw light upon the conduct of 
the parties and the care, or lack of care, exercised by 
them, is, as a general proposition, admissible.” Further, 
the same text says: “It has been held quite generally 
that opinion evidence as to the distance within which a 
motor vehicle can be stopped is competent and admis- 
sible, where such evidence is material and relevant to 
the issues and is given by a witness qualified to give 
such an opinion.” 8 Am. Jur. 2d, Automobiles and High- 
way Traffic, § 987, p. 539. The cases with respect to 
“Opinion evidence as to distance within which automo- 
bile can be stopped,” are assembled in the annotation 
beginning at 135 A. L. R. 1404. It is stated there that 
it has been quite generally held that opinion evidence 
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as to the distance within which an automobile may be 
stopped is competent and admissible. The case of Blado 
v. Draper, 89 Neb. 787, 132 N. W. 410, is there cited in 
which this court followed the general rule. We think 
the evidence was relevant and material. 

The plaintiff further contends that there was no suf- 
ficient foundation for the expert’s opinion and that the 
opinion assumed facts not in evidence. The professor 
testified that in determining stopping distance, the basic 
factor taken into account is known as the friction factor 
of tires with the road. He termed this the “coefficient 
of friction.” He attempted to explain what that coef- 
ficient of friction was, but over objection of plaintiff he 
was not allowed to answer. He testified further that he 
went out upon that road more than a year thereafter. 
He took with him another witness who had been the first 
to arrive at the scene of the accident. This witness 
farmed land bordering the road in question. This same 
witness was called previous to the professor and had tes- 
tified the road was in the same condition when he and 
the professor were upon it as it was at the time of the 
accident. The professor testified he had made tests 
for more than 30 years to determine the ordinary dis- 
tance a motor vehicle would stop on a certain type of 
road. He had conducted experiments on the same 
type of road with an automobile of the same type in- 
volved in this particular case. Hestated he knew 
the coefficient of friction involved. He explained the 
grade of the road is insignificant unless it was steep. If 
skid marks are laid down the quality of the brakes need 
not be considered. Also, the temperature has nothing 
to do with the results of the test, and the tread of the 
tires makes no difference except a slight advantage might 
occur when performed with bald tires, which might vary 
from .83 for smooth tread tires to .72 for ribbed. He stated 
he used average tires, which may be assurned to he 
the mean, or .775. He stated the difference in air pres- 
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sure in the tires and the weight of the car make no sig- 
nificant difference. 

Plaintiff contends that without the coefficient of fric- 
tion being explained to the jury, there was no sufficient 
foundation supplied. The professor, however, testified 
he, himself, knew the coefficient of friction involved. 
His testimony in the end plainly appears to relate to 
the tests made by him. We think the question was al- 
lowed to be answered on the basis of the tests and it was 
sufficient that the expert understood the underlying 
principles. The plaintiff points out that the professor 
said that bent or distorted wheels would make a differ- 
ence and if they were skidding sideways there would be 
a difference. No such condition was shown, however. 

An annotation appears with respect to the “Admissi- 
bility of experimental evidence, skidding tests, or the 
like, relating to speed or control of motor vehicle,” at 
78 A. L. R. 2d 218. Stopping tests are set out at page 
225 and tests with respect to skid marks at page 228 
of the annotation. It is quite apparent in reviewing the 
cases cited that generally the exactly similar conditions 
are not required if they are approximately the same. 
No tests could be exactly similar. Crecelius v. Gamble- 
Skogmo, Inc., 144 Neb. 394, 13 N. W. 2d 627, was a case 
where, over objection of the defendants, the trial court 
permitted witnesses to give the results of the experi- 
ments and photographs of skid marks produced on the 
pavement as a result of the experiments conducted more 
than 21% years later. In reviewing the cited case on 
appeal, this court stated: “This court recognizing the 
difficulties attending an offer of evidence of illustra- 
tive experiments has adopted the rule that in such 
cases a discretion is conferred upon the trial court and 
that unless there isa clear abuse of discretion a judg- 
ment will not be reversed on account of the admission 
or rejection of such evidence.” Other cases adhering to 
that principle were there cited, including City of Ord 
v. Nash, 50 Neb. 335, 69 N. W..964; Davis v. State, 51 
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Neb. 301, 70 N. W. 984; Lillie v. State, 72 Neb. 228, 100 
N. W. 316; Falkinburg v. Prudential Ins. Co., 132 Neb. 
831, 273 N. W. 478. Following the decision of this court 
in Crecelius v. Gamble-Skogmo, Inc., supra, in the pres- 
ent case we cannot say the trial court abused its discre- 
tion in admitting the results of the professor’s experi- 
ments. The error assigned by the plaintiff to the ad- 
mission of the opinion of the expert cannot be sustained. 

Plaintiff contends that the trial court erred in failing 
to instruct the jury to disregard certain testimony of 
the defendant as a matter of law. It is argued that de- 
fendant, in the different trials heretofore had in this 
case, had given contradictory versions of certain events 
in controversy, that the changes in his testimony oc- 
curred because of the necessities of the particular occa- 
sion, and that his testimony should be discredited as a 
matter of law. Certain differences in defendant’s testi- 
mony in the several hearings are pointed out by the 
plaintiff in her brief. The brief of the defendants, on 
the other hand, points out that the variances were slight 
in some instances and in others, when the record is con- 
sidered, there was really no variance at all. It is, how- 
ever, unnecessary for us to resolve this factual dispute. 
No objection was made to the testimony of the defend- 
ant in this respect, nor was any motion made to strike any 
such evidence. ‘When testimony is offered and admitted 
in evidence without objection being made thereto, er- 
ror cannot be predicated thereon on appeal. This rule 
applies to the district court when reviewing its own pro- 
ceedings on motion for a new trial.” Law v. Gilmore, 
171 Neb. 112, 105 N. W. 2d 595. 

The plaintiff maintains that the trial court erred in 
giving its instruction No. 9 which instructed the jury 
that the failure of a driver of a vehicle to see a car in 
a favored position was evidence of negligence. She con- 
tends that the jury should have been instructed in the 
present case that one who fails to see a car in a favored 
position is guilty of negligence as a matter of law. This 
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contention was heretofore made in the plaintiff’s brief 
in the second appeal of this case before this court in 
Ripp v. Riesland, 176 Neb. 233, 125 N. W. 2d 699. The 
judgment of the trial court was reversed for other rea- 
sons and plaintiff’s claim of error was not discussed. It 
was considered to have been one of those “other errors, 
assigned,” having no merit. This was because this is- 
sue was one of those passed upon in the first appeal, 
Ripp v. Riesland, 170 Neb. 631, 104 N. W. 2d 246. The 
substance of the instructions to the jury given at the 
first trial with respect to control and lookout were there 
stated as follows: “The substance of a part of the charge 
to the jury was that it was the duty of a motorist to 
have his vehicle under reasonable control so as to en- 
able him to avoid colliding with other vehicles if the 
drivers thereof were exercising due care. It was the 
duty of a motorist to keep a reasonably careful lookout 
so that he might be able to avoid a collision with other 
vehicles lawfully upon the highway. It was for the jury 
to find from the evidence whether these duties were 
violated by the deceased (Ripp) or appellant (Riesland) ; 
and if the jury found that there was such a violation, it 
would not in and of itself constitute negligence but 
would be a circumstance which the jury could take 
into consideration in deciding whether the deceased or 
appellant was guilty of negligence.” The instructions 
were there attacked by the defendant who contended 
the evidence showed he had entered the intersection 
first, but as given by the trial court it applied to both 
drivers of the vehicles involved. These instructions 
were approved by this court and in the discussion it 
was stated: “It is also true, as the instruction of the 
trial court stated, that the violation of a safety regula- 
tion established by statute or ordinance is not generally 
negligence as a matter of law but such a violation is 
a fact which may be considered in connection with all 
the other evidence in the case in deciding the issue of 
negligence. Armer v. Omaha & C. B. St. Ry. Co., 151 
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Neb. 431, 37 N. W. 2d 607. The complaint of appellants 
(Rieslands) under the circumstances of this case is 
without foundation.” With respect to the evidence, the 
court then further stated: “The evidence is such that 
a finding that either the deceased or appellant had the 
right-of-way at the intersection would have been sus- 
tained. It was an important question and one for jury 
determination.”” There are some differences in the evi- 
dence disclosed in the present record and that detailed 
in our first opinion, but that presently before us would 
still amply justify a finding either that the deceased or 
the defendant had the right-of-way at the intersection. 
It is obvious that this court in our previous discussion 
determined that the question of which driver had the 
right-of-way at the intersection was a question of fact 
to be determined by the jury, and likewise the failure 
of the driver to see the favored vehicle, whichever the 
jury determined it to be, was evidence of negligence 
under the circumstances rather than negligence as a 
matter of law. ‘All matters decided expressly or by 
necessary implication in an opinion reversing a judg- 
ment become the law of the case in any future trial.” 
Bohmont v. Moore, 141 Neb. 91, 2 N. W. 2d 599. The 
plaintiff’s contention has no merit. 

The plaintiff asserts the judgment is not supported 
by the evidence and is contrary to law. It is obvious 
that this contention is advanced in conjunction with 
the-claim of the plaintiff that the trial court should have 
excluded the evidence of the defendant and instructed 
the jury to disregard it. This has already been discussed 
herein. It is urged that without his testimony there was 
insufficient evidence by way of defense to support the 
verdict. No other argument is advanced and the record 
before us is in substance so similar to that detailed in 
the first appeal, Ripp v. Riesland, 170 Neb. 631, 104 N. W. 
2d 246, as to obviate a further résumé thereof. There 
is no foundation for the complaint. 

‘Further errors are assigned which are not discussed 
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and there appears a discussion of an alleged error that 
is not assigned. None of these are plain errors affecting 
the result. Where errors are assigned but are not dis- 
cussed in the appellant’s brief and another is discussed 
which is not assigned, none of which are plain errors, 
they will not be considered by this court on appeal. 
Ritter v. Drainage District No. 1, 148 Neb. 873, 29 
N. W. 2d 782. 

Failing to find error in the judgment of the trial court, 
the same is affirmed. 

AFFIRMED. 
WuitE, C. J., not participating. 


In RE ASSESSMENT OF THE PERSONAL PROPERTY OF SVOBODA 
AND HANNAH, A PARTNERSHIP. 
SvoBODA AND HANNAH, A PARTNERSHIP, APPELLANT, V. BOARD 


OF EQUALIZATION OF PERKINS COUNTY ET AL., APPELLEES. 
142 N. W. 2d 328 


Filed April 22, 1966. No. 36153. 


1. Taxation. Section 77-1216, R. S. Supp., 1963, makes it the duty 
of the county board to determine where within the county per- 
sonal property shall be assessed when questions arise, and its 
decision will not be disturbed unless an abuse of discretion is 
shown. 

2. Courts. “Discretion,” when applied to a court of justice, means 
sound discretion guided by law. It must be governed by rule, 
not by humor; it must not be arbitrary, vague, and fanciful, 
but legal and regular. It means that the court in its ruling 
must be guided and governed by applicable law. It means the 
application of statutes and legal principles to all the facts of a 
case. 

3. Partnership: Taxation. For taxation purposes a partnership is 
a distinct entity, and neither the residence of the partners nor 
their abstract intent is material in determining taxable situs. 

4. Taxation. Section 77-1204, R. R. S. 1948, and section 77-1205, 
R. S. Supp., 1963, established specific statutory exceptions to 
the general rule that personal property shall be listed and as- 
sessed where the owner resides, as provided in section 77-1202, 
R. S. Supp., 1963. The residence of the taxpayers is determina- 
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tive of the place where livestock and other personal property 
connected with a farm will be taxed only if such property 
does not come under section 77-1204, R. R. S. 1948, or section 
77-1205, R. S. Supp., 1963. 


5. The term “farm” as used in Chapter 77, R. R. S. 1943, 
means a tract of land used for cultivation or production of crops 
of any nature, or the raising of any animal embraced within the 
term “livestock.” 

6. The operation of multiple tracts of land as a unit, 


under the government Soil Bank Program (7 U.S.C.A., § 1801, 
p. 432, et seq.), although binding upon the contracting parties, 
does not bind or affect the rights of taxing authorities in the 
determination of applicable taxing statutes. 

7. Partnership: Taxation. Evidence held to sustain the findings 
of the trial court that taxpayer partnership was operating a 
wheat farm in one taxing district, and a stock farm or ranch in 
two other taxing districts, rather than one integrated farming 
operation; and further that the partnership had no principal 
place of business on the farm. 

8. Taxation. We cannot say as a matter of law that the county 
board abused its discretion under section 77-1216, R. S. Supp., 
1963, when it listed farm machinery and equipment used in con- 
nection with the production of wheat on the wheat farm; and 
listed the machinery and other equipment used in connection 
with the production of row crops, and also the cattle, on a 
ranch located in two other taxing districts, and divided the 
cattle, and the row crop machinery and equipment between 
such other districts. 


Appeal from the district court for Perkins County: 
VicToR WESTERMARK, Judge. Affirmed. 


Frank B. Svoboda, for appellant. 
Frederick E. Wanek, for appellees. 


Heard before CARTER, SPENCER, BoSLAUGH, BROWER, 
SMITH, and McCown, JJ., and BropkEy, District Judge. 


Bropkey, District Judge. 


This is an appeal from the judgment of the district 
court for Perkins County sustaining the decision of the 
county board of equalization of that county, which had 
approved the action taken by the county assessor in as- 
sessing taxpayer’s tangible personal property consisting 
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of farm machinery and livestock in three different tax- 
ing districts in that county rather than in the single tax- 
ing district in which taxpayer had originally listed all of 
said property. 

Appellant, Svoboda and Hannah, is a farming partner- 
ship formed in 1959, consisting of the mother, Anna 
Svoboda, her two sons, Frank B. Svoboda and Don T. 
Svoboda, and her son-in-law, James Hannah, the hus- 
band of her daughter, Rosanne. In 1964 the partnership 
owned 1,760 acres of land in school district No. 50 and 
320 acres in school district No. 33A. As part of its opera- 
tion, it also leased land from Liberty Farms, Inc., a fam- 
ily corporation, whose shareholders were the aforesaid 
Anna Svoboda, her sons, Frank B. Svoboda and Don 
T. Svoboda, and her daughter, Rosanne Hannah. Of the 
land leased by the partnership, 1,520 acres were in school 
district No. 33A and 800 acres were in school district 
No. 12C. The partnership also owned 2,720 acres of land 
in school district No. 84 in Perkins County, and also some 
grazing land in Chase County, not involved in this ac- 
tion. It should also be added that of the 1,760 acres 
owned by the partnership in school district No. 50, ap- 
proximately 400 acres were under lease to an employee 
of the partnership, one Steve Woitalewicz, who farmed 
the lands leased to him by the partnership in his own 
name, and not as a part of the partnership operation ex- 
cept as to the rent arising from the lease. 

It appears from the evidence that the land owned by 
the partnership in the western part of Perkins County, 
including the land located in school district No. 50, was 
almost exclusively devoted to producing wheat. Of the 
1,918 acres planted in 1964, all of the wheat produced 
came from land lying in school districts Nos. 84 and 50, 
except for 158 acres in two other sections. It also appears 
clear from the report of the partnership’s accountant, 
used in the preparation of its income tax return, that the 
principal source of income of the partnership was realized 
from the sale of grain. The partnership was also en- 
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gaged in the raising and wintering of cattle. The major- 
ity of the grain storage was located in school district No. 
50 with the remainder being stored in school district 
No. 84. There was a residence and home buildings lo- 
cated on what is referred to as the “home place” in- 
school district No. 50. The bulk of the farm machinery 
“dollar-wise” was stored on the home place. This was 
machinery adapted to and used in connection with the 
production of wheat. Some of the machinery was stored 
on the separate farm leased by the partnership to Steve 
Woitalewicz, also in school district No. 50. 

The wheat operation referred to was located a short 
distance west of the town of Grant. Approximately 16 
miles to the east of the wheat farm and lying south and 
east of Grant, the partnership also conducted what was 
principally a stock farm or cattle raising operation on 
land both owned and leased by it, located in both school 
districts Nos. 33A and 12C. The lands in these two dis- 
tricts are contiguous but are separated by a county road 
which happens to be the boundary line between the two 
districts. There was a farm residence (unoccupied dur- 
ing the years 1963 and 1964) located upon the property 
in school district No. 33A, together with other farm 
buildings, feeding bunks, pens, etc. Likewise there were 
a barn and feeding facilities located in school district No. 
12C, adjacent to the property in school District No. 33A. 
Most of the partnership’s feeding facilities and bunks 
were on the ranch south of Madrid, and the evidence is 
uncontroverted that a substantial number of cattle were 
fed there during the winter months. According to the 
testimony of the partners, the cattle were generally 
moved to Chase County for pasturing after March of 
each year. They also testified that the livestock business 
of the partnership was principally used to utilize rough- 
ages on the farm. The partnership had another em- 
ployee, one John Kosmicki, who was in charge of the 
livestock on the ranch and also handled the irrigation 
wells there. He occasionally did work on the wheat farm 
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also. He did not live on the farm, however, but lived in 
the town of Madrid. 

The county assessor and another witness for the ap- 
pellees testified that during their inspection of appel- 
lant’s operations in April and December of 1963, and 
also in the early part of 1964, they found all the cattle 
located on the ranch in both school districts 33A and 
12C in varying numbers. They found none of the cattle 
in school district No. 50, although there was testimony 
that on occasions cattle were also kept on the wheat 
farm. Some row crops were also raised on the ranch 
and the tax schedules filed by the partnership for 1964 
list grain production of milo, millet, and wheat. In 
addition there were approximately 900 acres of grassland 
in school district No. 33A, and between 90 and 100 acres of 
irrigated grassland in school district No. 12C. There was 
no grassland on the west farm. Some of the hay and crops 
raised on the ranch was sold and the rest was fed to the 
cattle. There was also machinery stored on the ranch, 
which was used in connection with the ranch operations. 

The partnership operated the wheat farm and the 
stock farm as a single unit under the government Soil 
Bank Program. 7 U.S.C.A., § 1801, p. 432, et seq. Under 
its contract with the government it was assigned certain 
bases with which it was required to comply in order to be 
in the government program. Frank B. Svoboda testified 
that the farm was operated in such a way that the wheat 
allotment could be moved to the eastern part of the 
county or western part of the county according to their 
wishes and that they were also able to move the feed 
grain base any place on the farm that they saw fit. 

With regard to the partners themselves, and their con- 
duct of the partnership business, the evidence discloses 
the following: Frank B. Svoboda had his residence in 
Ogailala, Keith County, where he also maintained his 
office. Don T. Svoboda lived in Lincoln, Lancaster 
County, but generally came out to the farm around May 
20th and stayed until about September 20th. At such 
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times he stayed: in a house in Grant owned by Frank, 
the sister Rosanne Hannah, and himself. James Hannah 
was a resident of Los Gatos, California. He came out 
to the farm about June 15th each year and left about 
August 25th. At such times he and his family stayed on 
the home place with his mother-in-law, Anna Svoboda. 
Anna Svoboda, the mother, lived in California with a 
sister from September 20th to June ist of each year. 
She came out to the farm about June Ist and usually left 
after the livestock was moved, which was about the 15th 
or 20th of September. While in Nebraska she made her 
home at the home place in school district No. 50, which 
is where the father, Frank Svoboda, lived when he was 
alive. No one other than the mother, Anna Svoboda, 
and James Hannah, and his family, ever stayed on the 
home place, and they only did so for a few months dur- 
ing the summertime. There was testimony, however, 
that Anna Svoboda filed a personal property tax return 
in Perkins County and voted there; and also that she had 
her furniture and personal possessions in school district 
No. 50. The partners Frank B. Svoboda and Don T. 
Svoboda testified that they considered the residence in 
school district No. 50 as the principal place of business 
of the partnership. There was a telephone listed in the 
name of the mother in the home place and also another 
telephone on the property leased by Steve Woitalewicz, 
but this phone was listed in his name. Svoboda and 
Hannah did not maintain a listing in the telephone di- 
rectory in its own name. There was no telephone in the 
residence on the ranch property. There was evidence 
that some records of the partnership were stored in the 
home in school district No. 50. However these appear to 
have been largely old income tax records turned over to 
the partners by their accountant after he completed the 
preparation of their income tax returns about February 
15th every year, and also some records with reference 
to the kind of crops planted. Some business conferences 
were held in the house, but they were also held in the 
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fields or anywhere else on the land owned and leased 
by the partnership. Frank B. Svoboda testified that he 
conducted quite a bit of the business of the partnership 
from his office in Ogallala, but that his brother, Don T. 
Svoboda, who lived in Lincoln, operated the partnership 
the greater portion of the year. All of the partners were 
authorized to write checks on the checking account in 
the First National Bank in Ogallala. There was no part- 
nership checkbook nor did they use printed checks, but 
cnly counter checks. Certain bills were submitted to 
Anna Svoboda in California for payment. Don T. Svo- 
boda paid the electric account from Lincoln. The bank 
statements were sent to Frank B. Svoboda, who looked 
them over and then sent them to Don T. Svoboda who 
eventually turned them over to their accountant in 
Lincoln for the preparation of the income tax returns. 
Any mail addressed to Svoboda and Hannah at Grant 
was sent to Don T. Svoboda in Lincoln. 

The partnership filed its personal property tax re- 
turn for the year 1964 in school district No. 50, listing 
all the farm machinery, equipment, and livestock in that 
district for taxation. The county assessor subsequently 
filed revised separate schedules for the partnership list- 
ing such personal property according to its use and loca- 
tion, and dividing it up between school districts Nos. 50, 
33A, and 12C. He left the machinery and equipment for 
the production of wheat in school district No. 50, but split 
up the row crop machinery and equipment between 
school districts Nos. 33A and 12C. He also divided the 
cattle evenly between school district No. 33A and school 
district No. 12C. The partnership filed objections before 
the Perkins County board of equalization, which board 
affirmed the action of the county assessor as reflected by 
his schedules. Appellant then perfected an appeal to the 
district court for Perkins County, which affirmed the 
action of the county board of equalization and dismissed 
appellant’s petition. Appellant’s motion for new trial 
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was overruled and it appealed to this court. We affirm 
the judgment of the lower court. 

It is the contention of appellant that the county board 
of equalization abused its discretion in taxing the tangi- 
ble personal property in the three taxing districts, that it 
operated only one farm, that the principal place of busi- 
ness on said farm was the home place in school district 
No. 50, and that under the statutes of Nebraska all of 
the property should have been taxed at that place. 

Before discussing the claims of appellant on these 
points, it is appropriate to notice first the provisions of 
section 77-1216, R. S. Supp., 1963, as follows: “Questions 
that may arise as to the proper place to list personal 
property shall be determined as follows: (1) If between 
several places in the same county, the place for listing 
and assessing shall be determined and fixed by the 
county board; and (2) If between different counties, the 
place for listing and assessing shall be determined by 
the Tax Commissioner * * *. When fixed in either case, it 
shall be as binding as if fixed by specific statutory 
provision.” 

Under the foregoing section where questions arise as to 
the proper place to list personal property, if between 
several places in the same county, it is the duty of the 
county board of equalization to fix the place for listing 
and assessing such property, and its action in that regard 
will not be disturbed on appeal, unless an abuse of dis- 
cretion is shown. Diemer & Guilfoil v. Grant County, 
76 Neb. 78, 107 N. W. 216; Goebel v. County of Holt, 172 
Neb. 81, 108 N. W. 2d 406; Ramm v. County of Holt, 
172 Neb. 88, 108 N. W. 2d 808. It is first necessary to 
determine, therefore, whether the action of the county 
board of equalization was an abuse of discretion on its 
part. If it was not, then the above-quoted section ef- 
fectively disposes of this appeal, and the action of the 
county board will not be disturbed. 

In Goebel v. County of Holt, supra, we approved the 
definition of “discretion” set out in Greenberg v. Fire- 
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man’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 772, as 
follows: “The word ‘discretion’ is one of variable mean- 
ings depending on its use. In Tingley v. Dobly, supra 
(13 Neb. 371, 14 N. W. 146), we quoted with approval this 
definition by Lord Mansfield: ‘Discretion when applied 
to a court of justice means sound discretion guided by 
law. It must be governed by rule, not by humor; it must 
not be arbitrary, vague, and fanciful, but legal and 
regular.’ As used in the connection here presented it 
means that the court in its ruling must be guided and 
governed by applicable law. It means the application 
of statutes and legal principles to all the facts of a case.” 
We held in the Goebel case that the above definition ap- 
plied to actions of the county board of equalization 
under section 77-1216, R. S. Supp., 1963. Therefore we 
must necessarily examine the provisions of Chapter 77, 
R. R. S. 1943, relative to the assessment and taxation of 
personal property and must determine whether any 
other statutes are clearly applicable under the facts of 
this case, or whether, on the contrary, the facts presented 
valid and legitimate “questions” to the board of equal- 
ization as to the proper place of listing the personal prop- 
erty for assessment, and justified it in making its own 
determination under section 77-1216, R. S. Supp., 1963. 

Among the statutes which must be considered in this 
connection are section 77-1204, R. R. S. 1943, and sections 
77-1202 and 77-1205, R. S. Supp., 1963. 

Section 77-1202, R. S. Supp., 1963, states the general 
rule that personal property shall be listed and assessed 
where the owner resides, except that property having 
a local situs shall be listed and assessed at that situs. 

Section 77-1204, R. R. S. 1943, provides: ‘When the 
owner of livestock or other personal property connected 
with a farm does not reside thereon, the same shall be 
listed and assessed in the county, township or precinct 
where the farm is situated. If the farm is situated in 
several townships or precincts, it shall be listed and 
assessed in the township or precinct in which the prin- 
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cipal place of business on such farm shall be.” 

Section 77-1205, R. S. Supp., 1963, provides: ‘“Live- 
stock in charge of an agister, caretaker, or nonresident 
owner, on January 1, at 12:01 am. of the year for which 
the property is required to be listed, and not connected 
with the farm, shall be assessed where so kept; and any 
livestock which shall be brought into any county of this 
‘State for grazing purposes between January 1, at 12:01 
a.m. and July 1 of any year shall be assessed by the 
county assessor or county clerk, where he is ex officio 
county assessor in such county, and in the proper taxing 
district unless the owner of said livestock produces a 
certificate from the county clerk, or other proper officer, 
showing that such property has been assessed elsewhere.” 

Examining the above statutes, therefore, we note that 
the first and primary test for determining tax situs is 
the residence of the owner. § 77-1202, R. S. Supp., 1963. 
The owner in this case is Svoboda and Hannah, a part- 
nership. Under both the statutory and case law in this 
state, a partnership has long been considered as an en- 
tity, separate and apart from the individual partners. 
State v. Pielsticker, 118 Neb. 419, 225 N. W. 51; §§ 67- 
304 (4) and 67-306 (1), R. R. S. 1943. It is also con- 
sidered such for tax purposes in Nebraska. § 77-113, 
R. R. S. 1943; Clay, Robinson & Co. v. Douglas County, 
88 Neb. 363, 129 N. W. 548, L. R. A. 1915C 922, Ann. 
Cas. 1912B 756. 

It is a general rule that partnership property is taxable 
as an entity at the domicile of the firm rather than at 
the residences of the several owners, and the domicile of 
a partnership, for the purposes of taxation, is its place of 
business. 2 Cooley on Taxation (4th Ed.), § 473, p. 1060; 
Tax Review Board v. Belmont Laboratories Co., 392 Pa. 
473, 141 A. 2d 234. Neither the residence of the part- 
ners nor their abstract intent is material in determining 
taxable situs. Walter G. Hougland & Sons v. McCracken 
County Board of Supervisors, 306 Ky. 234, 206 S. W. 2d 
951. See, also, 84 C. J. S., Taxation, § 328, p. 662. 
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General rules for determining situs of property for 
taxation are, however, subject to statutory modification. 
With reference to section 77-1202, R. S. Supp., 1963, we 
have heretofore held that section 77-1204, R. R. S. 1943, 
and section 77-1205, R. S. Supp., 1963, establish specific 
statutory exceptions to the general rule that personal 
property shall be listed and assessed where the owner 
resides, and that the residence of the taxpayers is de- 
terminative of the place where livestock and other per- 
sonal property connected with a farm will be taxed only 
if such property does not come under section 77-1204, 
R. R.S. 1943, or section 77-1205, R. S. Supp., 1963. Goebel 
v. County of Holt, supra. 

In this case the partnership does not claim, nor is there 
any evidence, that it maintained an office or any place 
of business anywhere else other than on the home place 
in school district No. 50, although there is evidence that 
the partnership business was handled by the individual 
partners in their respective offices at various places, as 
previously related. We therefore conclude that section 
77-1202, R. S. Supp., 1963, is not applicable to this 
case, and turn next to a consideration of section 77-1204, 
R. R. S. 1943, which provides that where the owner of 
livestock or other personal property connected with a 
farm does not reside thereon it shall be assessed where 
the farm is situated, and, if situated in several town- 
ships or precincts, it shall be listed and assessed in the 
township or precinct in which the principal place of 
business on such farm shall be. 

Appellant claims that the provisions of the above stat- 
ute are applicable and controlling. It is, therefore, first 
necessary to determine whether the partnership was 
operating one integrated farm, or multiple operations, 
consisting of a wheat farm and a ranch. 

The term “farm” as used in Chapter 77, R. R. S. 1943, 
means a tract of land used for cultivation or production 
of crops of any nature, or the raising of any type of 
animal embraced within the term “livestock.” Goebel 


226 NEBRASKA REPORTS [VoL. 180 
Svoboda & Hannah v. Board of Equalization 


v. County of Holt, supra; Ramm v. County of Holt, 
supra. Whether multiple tracts of land, under common 
ownership or control, are to be considered as a single 
farm or as separate farms is a question of fact in each 
case. Many factors are considered by the court in mak- 
ing this determination, but among the elements deemed 
of importance in this connection are the nature of the 
operations conducted on such tracts, and also the degree 
of contiguity or separation of the tracts involved. See, 
Goebel v. County of Holt, supra; Ramm v. County of 
Holt, supra; Delatour v. Smith, 116 Neb. 695, 218 N. W. 
731; Diemer & Guilfoil v. Grant County, supra. See, 
also, People ex rel. Tyler v. Scheifley, 252 Ill. 486, 96 N. 
E. 890. 

In the present case, therefore, keeping in mind the 
distinct and different nature of the operations conducted 
on the two tracts of land—that is to say, a clearly de- 
fined wheat operation on the west farm and a stock 
raising or ranch operation on the east farm—and keeping 
in mind further that the two tracts of land are approxi- 
mately 16 miles apart, and notwithstanding the claim of 
the partners that they have always operated the tracts as 
a farming unit and considered it as such, we conclude 
that the trial court was correct in its finding that the 
partnership was operating a wheat farm in school dis- 
trict No. 50 and a stock farm in school districts Nos. 
33A and 12C. Appellant stresses the fact that it oper- 
ated its properties as a unit under the government Soil 
Bank Program, previously referred to. As indicated, 
this was done under a contract with the government in 
order to facilitate the shifting of bases and grain pro- 
duction from one part of its properties to another. We 
do not believe that fact is of controlling importance in 
this case. Although such a contract may be binding as 
between the partnership and the United States govern- 
ment, it would not be binding upon or affect the rights 
of taxing authorities in the determination of the appli- 
cable taxing statutes. See Landis Machine Co. v. Omahr 
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Merchants Transfer Co., 142 Neb. 389, 6 N. W. 2d 380, on 
rehearing, 142 Neb. 397, 9 N. W. 2d 198. 

Did the partnership have a “principal place of busi- 
ness” on the farm in school district No. 50, or for that 
matter on either farm? 

On the basis of the previously related evidence the 
trial court found that appellant failed to establish that 
the dwelling house located in school district No. 50 was 
the principal place of business of the partnership, but 
found, on the contrary, that the business of the part- 
nership was transacted by each of the partners at their 
several places of residence. We conclude the trial court 
was correct and that there is ample evidence in the 
record to sustain such finding. If the above facts did not 
make the residence on the home place in school district 
No. 50 the principal place of business for the partner- 
ship, then it had no principal place of business. No claim 
is made that the vacant house on the ranch southeast of 
Grant was a place of business of the partnership. 

Returning now to a consideration of section 77-1204, 
R. R. S. 1943, since we have concluded that the part- 
nership was operating a separate wheat farm in school 
district No. 50, and a ranch or stock farm in school dis- 
tricts Nos. 833A and 12C, we have concluded that the 
county board in effect complied with that section so far 
as the wheat farm is concerned, as it assessed all the per- 
sonal property connected with that farm in school dis- 
trict No. 50 where the farm was situated. With respect to 
the ranch located in both school districts Nos. 33A and 
12C, this section would not be applicable because there 
was no principal place of business on the ranch. Faced 
with this situation, the county board listed and assessed 
the livestock and other property connected with the ranch 
on the ranch, as it had a right to do under section 77-1216, 
R. S. Supp., 1963. The assessor in his schedules had 
divided the row crop machinery and equipment between 
school districts Nos. 33A and 12C because he found it 
was customarily located and used in both districts. He 
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also split the cattle evenly between the two school dis- 
tricts comprising the ranch because he, and another, had 
seen approximately 650 cattle on both portions of the 
rahch at various times. Mathematical exactness in the 
division of the numbers between the districts was nei- 
ther possible nor necessary, as the number of cattle in 
each of those districts varied from time to time. 

It is apparent that real, valid, and substantial problems 
faced the county board of equalization in the determina- 
tion of where to list the partnership property, and we 
cannot say as a matter of law that in affirming the action 
of the assessor it was guilty of an abuse of discretion. 

We comment in passing upon section 77-1205, R. S. 
Supp., 1963, which provides so far as material herein, 
that livestock in charge of an agister, caretaker, or non- 
resident owner, on January 1, at 12:01 am. of the year 
for which the property is required to be listed, and not 
connected with the farm, shall be assessed where so kept. 
This section is by its terms applicable only to livestock 
which is not connected with the farm and does not apply 
to farm machinery or other property. We conclude that 
this section is not applicable to the facts of the present 
case, as here the cattle were connected with the ranch 
referred to; but even if it were otherwise, the statute 
requires the livestock to be assessed where kept. This 
the county board did to the best of its ability under the 
discretion afforded it under section 77-1216, R. S. Supp., 
1963. 

Finally, the taxpayer complains of the fact that the 
transcript fails to show that a copy of the proceedings 
of the county board of equalization in this matter was 
sent to the Tax Commissioner as required by section 77- 
1502, R. S. Supp., 1963. We deem this assignment to be 
without merit. 

For the reasons stated, we conclude that the judgment 
entered by the trial court was in all respects correct and 
should be affirmed. 

AFFIRMED. 
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Mary ULBRICK ET AL., APPELLANTS, Vv. City OF NEBRASKA 
City, OToE County, NEBRASKA, APPELLEE. 
141 N. W. 2d 849 


Filed April 22, 1966. No. 36211. 


1. Statutes. In construing a statute, effect must be given, if 
possible, to every word, clause, and sentence therein. In other 
words, a statute should be so construed as to make all its parts 
harmonize with each other and render them consistent with 
its general scope and object. 

2. Appeal and Error. An appeal under the provisions of section 
16-110, R. S. Supp., 1968, must be taken as in other civil actions 
(sections 24-544, 27-1302, and 27-1803, R. R. S. 1948), and in ad- 
dition thereto, notice of appeal must be given and a copy of the 
petition on appeal must be served as required by the act. 

. In a case where the appellate court has jurisdiction of 

the subject matter, the failure to object to procedural defects 

does not have the effect of a judicial construction of the statute 
providing the manner and method of appeal. 


Appeal from the district court for Otoe County: 
Victor H. Scumipt, Judge. Affirmed. 


Spencer & Hoch, for appellants. 
Moran & James and William F. Davis, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and BurkE, District Judge. 


CARTER, J. 

This is an appeal from an order of the district court 
for Otoe County sustaining a motion to dismiss for fail- 
ure to comply with section 16-110, R. S. Supp., 1963. 

On March 27, 1965, the city council of the city of 
Nebraska City enacted city ordinance No. 1183 annex- 
ing certain described lands, including lands of plaintiffs, 
to that city. The effective date of the ordinance was 
March 28, 1965. On April 22, 1965, a petition on appeal 
was filed in the district court for Otoe County. Notice 
of appeal was served on April 23, 1965. A summons and 
copy of the petition were served on the mayor of the city 
on April 22, 1965. On May 21, 1965, a motion to dis- 
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miss the appeal was filed. The appeal was dismissed on 
September 13, 1965, and an appeal thereafter perfected 
to this court. 

The appeal from the enactment of ordinance No. 1183 
annexing lands of plaintiffs was taken pursuant to sec- 
tion 16-110, R. S. Supp., 1963, which provides in part: 
“Any legal owner of any territory annexed may appeal 
from the annexation ordinance to the district court of 
the county in which such city is situated. Such appeal 
may be taken from the enactment of the ordinance as in 
other civil actions, but notice of appeal must be given 
within thirty days from the effective date of such an- 
nexation ordinances by filing written notice with the 
city clerk and by causing a copy of the petition on appeal 
to be served upon the city in the manner provided by law 
for service of a summons in a civil action.” 

The plaintiffs contend the words “such appeal may 
be taken from the enactment of the ordinance as in other 
civil actions” is a reaffirmation of the right to appeal 
contained in the first sentence of the quoted portion of 
the statute, and that the balance of the sentence pro- 
vides the exclusive manner and method of appeal. The 
defendant, on the other hand, contends that the first 
sentence of the quoted portion of the statute grants the 
right to appeal and that the second sentence provides 
the method and manner of appeal, to wit, that the appeal 
may be taken as in other civil actions, and in addition 
thereto, notice of appeal must be given within 30 days 
from the effective date of the annexation ordinance and 
a copy of the petition on appeal served on the city. 

It is fundamental that in the construction of a statute 
meaning must be given, if possible, to every word, clause, 
and sentence. In State ex rel. First Nat. Bank v. Bart- 
ley, 39 Neb. 353, 58 N. W. 172, 23 L. R. A. 67, this court 
said: “It is an elementary rule of construction that effect 
must be given, if possible, to every word, clause, and 
sentence of a statute. In other words, a statute must 
receive such construction as will make all its parts har- 
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monize with each other and render them consistent with 
its general scope and object.” In State ex rel. Marrow 
v. City of Lincoln, 101 Neb. 57, 162 N. W. 138, this court 
said: “ ‘In the construction of a statute * * * no sentence, 
clause or word should be rejected as meaningless or 
superfluous, if it can be avoided; but the subject of the 
enactment and the language employed, in its plain, ordi- 
nary and popular sense, should be taken into account, in 
erder to determine the legislative will.” See, also, 
School Dist. No. 228 v. State Board of Education, 164 
Neb. 148, 82 N. W. 2d 8; Belgum v. City of Kimball, 163 
Neb. 774, 81 N. W. 2d 205, 62 A. L. R. 2d 1295. 

Under the foregoing rule of statutory construction, we 
must give meaning to the words “as in other civil ac- 
tions” rather than to assume that it was a mere reitera- 
tion of the grant of the right to appeal as plaintiffs con- 
tend. It can mean but one thing; the appeal was to be 
taken as in other civil actions; that is, as provided by 
sections 24-544, 27-1302, and 27-1303, R. R. S. 1943. In 
re Petition of School District of Omaha, 151 Neb. 304, 
37 N. W. 2d 209. The foregoing sections require the 
filing of a bond and transcript which was not done in the 
instant case. 

We conclude that an appeal under section 16-110, R. 
S. Supp., 1963, requires the filing of a bond as required 
by section 27-1302, R. R. S. 1943, a transcript as required 
by section 27-1303, R. R. S. 1943, and a notice of appeal 
within 30 days and the serving of a copy of the petition 
on appeal upon the city in addition thereto, as required 
by section 16-110, R. S. Supp., 1963. If this be not true, 
the words “as in other civil actions” are a meaningless 
and superfluous provision. To give it such a meaning is 
violative of a fundamental rule of statutory construc- 
tion. It must be presumed that the Legislature intended 
that the clause has meaning if a meaning can be found 
that harmonizes with the general intent and object of 
the statute. a, 

Previous appeals under this statute have been: before 
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this court in two cases. Shields v. City of Kearney, 179 
Neb. 49, 136 N. W. 2d 174; Read v. City of Scottsbluff, 
179 Neb. 410, 138 N. W. 2d 471. In neither of these cases 
was the procedure on appeal questioned. The opinions in 
those cases are authority only for the holdings therein 
made. Since the district court had jurisdiction of the 
subject matter, any failure to comply with procedural 
rules is deemed to have been waived and do not in any 
way affect the validity of those decisions. 

It is argued, however, that it is a rule of this court, 
many times applied, that the court may on its own mo- 
tion raise questions of jurisdiction and, not having done 
so in the two previous cases before the court, the proce- 
dures followed in those cases constitute a conclusive con- 
struction of the statute. No authority has been cited, 
and we have found none, that sustains this contention. 
Jurisdiction of the subject matter cannot be waived, but 
procedural requirements may. This court may on its 
own motion take notice of them. The fact that this court 
did not take notice of procedural defects in the Shields 
and Read cases can give no aid to the plaintiffs in the 
instant case when procedural defects were timely raised. 

The trial court came to this same conclusion and its 
order dismissing the appeal is therefore correct. The 
judgment of the district court is affirmed. 

AFFIRMED. 


LucrLL—E ELIZABETH VACANTI, A MINOR CHILD, BY AND 

THROUGH HER FATHER AND NEXT FRIEND, ANTHONY G. 

VACANTI, APPELLANT, V. PAUL FLORES MONTES, APPELLEE. 
142 N. W. 2d 318 


Filed April 29, 1966. No. 36084. 


.1. Trial: Appeal and Error. In reviewing the evidence where a 
jury has returned a verdict for the defendant, the defendant 
must have the benefit of any and all reasonable inferences de- 
ducible from the proof. 
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2. Automobiles: Negligence. The duty to sound a signal warning 
of the approach of a motor vehicle depends largely on the 
circumstances of the particular case. 

Until the driver of an automobile has notice 
of the presence or likelihood of children near his line of travel, 
he is bound only to the exercise of reasonable care, and has 
the right to assume that others will do likewise; and until he has 
such notice the rule is the same as respects children and adults. 

4. Infants: Negligence. The age when an infant during its minor- 
ity may be capable of understanding and avoiding dangers en- 
countered while traveling upon a public street in a city cannot 
be fixed by arbitrary rule, and is generally a question of fact 
for the jury. a 

5. Infants: Trial. Whether or not an infant between 9 and 10 
years of age is of sufficient knowledge, discretion, and apprecia- 
tion of danger that he may be subject to the defense of contribu- 
tory negligence is generally a question of fact and not of law. 

6. Infants: Negligence. What is required of an infant is the exer- 
cise of that degree of care which an ordinary prudent child of 
the same capacity to appreciate and avoid danger would use in 
the same situation. 

7, Trial: Appeal and Error. In determining whether or not there 
was error in a sentence or clause of an instruction, it will be 
considered with the instruction of which it is a part and the 
other instructions, and the true meaning thereof will be deter- 
mined not from the sentence or clause alone but by a consid- 
eration of all that is said on the subject. 

One may not complain of alleged misconduct 

of adverse counsel if, with knowledge of such alleged misconduct, 

he does not ask for a mistrial but consents to take the chances 
of a favorable verdict. 


Appeal from the district court for Douglas County: 
DoNnaLD BropkEy, Judge. Affirmed. 


Sodoro & Meares, for appellant. 
John J. Respeliers, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BrRowWER, SMITH, and McCown, JJ. 


BROWER, J. 


This was an action by the appellant Lucille Elizabeth 
Vacanti, a minor, brought by her father and next friend, 
as plaintiff, to recover for personal injuries as the re- 


234 NEBRASKA REPORTS [ VoL. 180 


Vacanti v. Montes 


sult of an automobile-pedestrian impact accident which 
occurred in Omaha, Douglas County, Nebraska. The 
vehicle was operated by the appellee and defendant 
Paul Flores Montes. There was a second cause of action 
for medical and hospital expenses which had been as- 
signed by the father to the minor. 

A trial to a jury in district court resulted in a verdict 
and judgment for the defendant on both causes. From 
an order overruling,a motion for new trial, the plaintiff 
has brought the case to this court by appeal. 

“In reviewing the evidence where a jury has returned 
a verdict for the defendant, the defendant must have 
the benefit of any and all reasonable inferences deducible 
from the proof.” Schmeeckle v. Peterson, 178 Neb. 476, 
134 N. W. 2d 37. Because of the rule stated, we give a 
résumé of the evidence to which the jury might have 
given credence without giving all of the testimony, some 
of which might be more favorable to the plaintiff, 

The plaintiff Lucille Elizabeth Vacanti, whom we will 
call Lucille, was a minor aged 9 years and 3 months on 
June 26, 1962, the day she was injured. She was struck 
that day about 7 or 7:30 p.m., by a 1959 Ford station 
wagon driven by the defendant Paul Flores Montes, 
causing her injuries. The impact occurred toward the 
westerly end of an alley extending from Seventh Street 
on the east to Eighth Street on the west in a block in 
Omaha, Nebraska, located between Pierce Street on the 
south and Pacific Street on the north. The alley was 
paved. Its surface was dry and dusty at the time of the 
injury. The grade of the alley ascends toward Eighth 
Street on the west. Except for a short distance near 
Eighth Street where it levels off, there is a constant 
rise all the way. Immediately adjoining the south side 
of the east end of the alley on Seventh Street. Caniglia’s 
Pizzaria is located. On the north side of the alley at 
its west end on Eighth Street at the time of the accident 
was the residence of Virginia Torres. There was a 
fence along the alley side of this property. A portion of 
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it near its east end had been bent over by the children 
playing until it could be crossed by stepping or skipping 
over it without much trouble. There were several trees 
along this fence, just inside of it, one of which was quite 
large. 

Defendant was a bartender at the Golden Goose bar. 
He worked from 6 a.m. to 2 p.m. as such. He returned 
on this day at 6 p.m. On the afternoon in question the 
baseball team sponsored by the Golden Goose had fin- 
ished a game about 6 or 6:30 p.m., and some of the players 
had repaired to the Golden Goose. Some of them drank 
beer, others drank pop, and the defendant drank nothing. 
The players desired some pizzas. Defendant, after phon- 
ing the order, drove to Caniglia’s Pizzaria to get them. 
He parked the car on Seventh Street in front of the piz- 
zaria, about 10 feet south of the alley, and went in, got 
them, and walked right out. He backed the car far enough 
to the north so he could turn into the alley in question, in- 
stead of driving south to Pierce Street, for no particular 
reason. He was or had been familiar with the vicinity 
and knew that children residing therein occasionally 
played in the alley. On turning into the alley he pro- 
ceeded through it westward toward Eighth Street. He 
testified he attained speed of 20 to 25 miles per hour, 
but was slowing toward the west to make a left turn on 
entering Eighth Street. Although there is testimony 
he attained a greater speed, many of the witnesses did 
not mention speed. The city ordinance in evidence pro- 
vides for a maximum speed of 25 miles per hour in such 
cases. He saw no children in the alley until right be- 
fore the impact but says he saw some in the yard of 
Virginia Torres. He took no particular steps on seeing 
them and did not sound his horn. Several children were 
playing marbles in the Torres’ yard near the house which 
is not far from the alley. Lucille, the plaintiff, was 
playing tag with her twin sister and three other young 
children. Randy Williams was “it” and was chasing her. 
Plaintiff was behind the big tree on the north side of the 
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alley. She ran out into the alley just before being 
struck. There is some variance in her exact movements 
as described by various eyewitnesses of whom there were 
several. Some said she ran across the alley, turned 
about, started to run back, and was struck while re- 
turning. Others said it occurred when she was first 
attempting to cross. Some said she ran out and then 
hesitated. 

Defendant testified plaintiff jumped out from behind 
the tree when the car was only 20 or 30 feet from her. 
According to him, he applied the brakes and turned to 
the left to avoid her but the right front fender hit the 
plaintiff, knocking her forward. The car did not pass 
over her. He said as she ran out, she neither looked to 
the right nor to the left but turned toward the car just 
as she was struck. Defendant’s car laid down skid marks. 
An officer from the police department who came to 
investigate the accident testified these marks were 21 
feet long. He so determined by pacing them off. The 
car had not been moved when he arrived. It was near 
the center of the alley facing in a southwesterly direc- 
tion. There is evidence the automobile stopped at or 
near the big tree. The point of impact was considerably 
east of the crosswalk at the end of the alley but toward 
its west end. 

The plaintiff first contends the trial court erred in sub- 
mitting the issue of the contributory negligence of the 
plaintiff to the jury. Plaintiff’s contentions with respect 
to the trial court’s submission of this issue are somewhat 
obscure. It apparently recognized that this court has 
held that the question of whether a minor 9 years of 
age can be said to be chargeable with contributory negli- 
gence is a question of fact for the jury under proper in- 
structions. Plaintiff cites authority from other states, 
however, which hold children below certain specified ages 
have been held incapable of contributory negligence as 
a matter of law and there is an indication, she contends, 
such a rule'should be adonted with respect to the 9- 
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year-old plaintiff in the present case. It is-also urged the 
plaintiffs negligence, if any, was slight as a matter of 
law as compared to defendant’s negligence, and the fact 
that defendant did not sound his horn is emphasized. 
In the case of Adams v. Welliver, 155 Neb. 331, 51 N. W. 
2d 739, this court had under consideration injuries to a 
9-year-old minor received in a collision with an auto- 
mobile while running diagonally across the street. This 
court there set out certain rules governing contributory 
negligence where such a minor is involved, as well as 
some which affect the driver of a car in those cases, as 
follows: “The duty to sound a signal warning of the 
approach of a motor vehicle depends largely on the cir- 
cumstances of the particular case. * * * ° 

“Until the driver of an automobile has notice of the 
presence or likelihood of children near his line of travel, 
he is bound only to the exercise of reasonable care, and 
has the right to assume that others will do likewise; and 
until he has such notice the rule is the same as respects 
children and adults. 

“The age when an infant during its minority may be 
capable of understanding and avoiding dangers encoun- 
tered while traveling upon a public street in a city 
cannot be fixed by arbitrary rule, and is generally a 
question of fact for the jury. 

“Whether or not an infant between nine and ten years 
of age is of sufficient knowledge, discretion, and appre- 
ciation of danger that he may be subject to the defense 
of contributory negligence is generally a question of 
fact and not of law. 

“What is required of an infant is the exercise of that 
degree of care which an ordinary prudent child of the 
same capacity to appreciate and avoid danger would use 
in the same situation.” We think these rules are still 
proper and applicable in the present case. 

Plaintiff apparently contends that the trial court’s in- 
structions in effect imposed the same duty of care and 
responsibility upon the plaintiff that is required of 
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adults. This was obviously not true. We here set out 
the trial court’s instruction concerning the caution re- 
quired on the part of the plaintiff with its relation to the 
defense of contributory negligence, as follows: “IN- 
STRUCTION NO. 15 

“The evidence is uncontroverted in this case that at 
the time of the accident in question the plaintiff was a 
minor of the age of 9 years and 3 months. 

“You are instructed that a minor of the age of the 
plaintiff at the time of the accident cannot be charged 
with the same degree of caution required of an adult in 
guarding against possible accidents while traveling upon 
and crossing a street in a city. There is no arbitrary 
rule fixing the time at which a child during his minor- 
ity may be declared wholly capable or incapable of 
understanding and avoiding dangers to be encountered 
while engaged in such activity. Whether or not negli- 
gence may be attributed to a minor of the age of the 
plaintiff is a matter for the jury to determine under 
all the circumstances of the case. 

“The degree of care required of a minor is that which 
an ordinarily prudent child of the same capacity to ap- 
preciate and avoid danger would use in the same 
situation. 

“Whether or not the plaintiff at the time of the acci- 
dent in question was of sufficient knowledge, discretion 
and appreciation of danger that she may be subject to 
the defense of contributory negligence is a question of 
fact for the jury to determine.” 

This instruction quite fully and correctly sets forth the 
standard of duty and care required of the plaintiff as a 
minor and the law concerning contributory negligence 
as applied to her as stated in Adams v. Welliver, supra. 

Objections are made separately to 13 instructions by 
number without giving any reason where any of them 
misstate the law except as hereinafter mentioned. Fur- 
ther objection is made to them collectively in which it is 
asserted that by needless repetition the defense of con- 
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tributory negligence was emphasized to the prejudice of 
the plaintiff. The usual stock instructions defining neg- 
ligence and contributory negligence, placing the burden 
of the latter on the defendant, and relating it to the rules 
of comparative negligence, are all attributed to the 
prejudicial emphasis placed on contributory negligence. 
Some of the instructions set out the duty of a pedes- 
trian in certain circumstances from which it is urged 
the defense of contributory negligence is emphasized 
because the court found it necessary to set out those 
rules which the jury might find the defendant violated. 
It is inferred that because the separate instruction did 
not repeat the rules, or some of them, regarding con- 
tributory negligence with respect to a minor plaintiff, 
the court was fastening upon the plaintiff the responsi- 
bility of care and caution which applies to an adult. This 
regardless of a later specific instruction that the jury 
was to consider them all together and harmonize each 
with the others. There were 39 instructions in all and 
we have examined the instructions and find that as a 
whole they were fairly balanced in setting forth the 
obligations and duties of the parties and do not indicate 
prejudice to the plaintiff by unnecessary repetition as 
asserted. “In determining whether or not there was 
error in a sentence or clause of an instruction, it will be 
considered with the instruction of which it is a part and 
the other instructions, and the true meaning thereof 
will be determined not from the sentence or clause 
alone but by a consideration of all that is said on the 
subject.” Norman v. Sprague, 167 Neb. 528, 93 N. W. 
2d 637. 

The plaintiff further urges that there was insufficien. 
evidence entitling the trial court to submit to the jury 
the particular allegations of the plaintiff’s contributory 
negligence mentioned in the instructions. The items 
submitted were: In failing to keep a proper lookout for 
traffic lawfully proceeding in the alley; in jumping the 
fence into the alley in front of defendant’s automobile; 
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in leaving a place of safety and running in front of the 
car; and-in attempting to cross the alley at a point not 
marked for pedestrian traffic. The portion of the in- 
struction with respect to crossing the alley at a point 
not marked for pedestrian traffic related to the portions 
of an ordinance of the city of Omaha admitted in evi- 
dence. No error is assigned either as to its admission 
or the trial court’s interpretation thereof in relation to 
the alley. We have hitherto outlined the evidence here- 
in. It is not necessary to do so further with respect to 
the contentions here stated. There was adequate evi- 
dence to infer that Lucille ran out from behind the big 
tree, jumped over the fence, and immediately ran into the 
path of defendant’s car. The issues with respect to con- 
tributory negligence were properly submitted to the 
jury. 

The plaintiff assigns error to the trial court in failing to 
direct a mistrial because of repeated and apparent at- 
tempts by the defendant’s counsel to insert hearsay 
evidence into the record by way of interrogation. The 
attempts were made. The evidence was excluded. The 
jury was admonished not to consider the interrogation. 
Plaintiff’s counsel did not move for a mistrial although 
he indicated he would like to do so for the record only. 
The trial court stated if a motion was made it would 
rule upon it. Plaintiff’s counsel thereupon refrained 
from making his motion. “One may not complain of 
alleged misconduct of adverse counsel if, with knowledge 
of such alleged misconduct, he does not ask for a mis- 
trial but consents to take the chances of a favorable 
verdict.” Granger v. Byrne, 160 Neb. 10. 69 N. W. 2d 
293. See, also, Pieper v. City of Scottsbluff, 176 Neb. 
561, 126 N. W. 2d 865. 

Objection was made to the trial court giving an in- 
struction concerning the defense of sudden emergency. 
It is not contended the content of the instruction was 
wrong ‘if the issue was properly submitted. The trial 
court permitted the defendant’s answer to be amended 


Vot. .180] JANUARY TERM, 1966 241 
City of Gering v. Gering Valley Rural] P.P. Dist. 


in this respect to conform to the proof at trial over ob- 
jection. Plaintiff contends the emergency was caused 
by the defendant’s own negligence. The evidence here- 
tofore related makes it clear that the issue was prop- 
erly submitted to the jury. No error is assigned to the 
ruling permitting the amendment of the pleading. 
Having carefully considered the various contentions of 
the plaintiff, we find no error in the trial court’s ruling. 
It follows its judgment should be and is affirmed. 
AFFIRMED. 
Wuite, C. J., not participating. 


IN RE ESTABLISHMENT OF RETAIL SERVICE AREA BOUNDARIES 
BETWEEN THE CITY OF GERING, A MUNICIPAL CORPORATION, 
AND GERING VALLEY RURAL PUBLIC Power DISTRICT. 
City oF GERING, A MUNICIPAL CORPORATION, APPELLANT, V. 


GERING VALLEY RURAL PuBLIC PoWER DISTRICT, APPELLEE. 
142 N. W. 2d 155 


Filed April 29, 1966. No. 36109. 


1. Municipal Corporations: Electricity. If a municipality furnishes 
electric energy at retail within its extraterritorial zoning 
jurisdiction, it shall have the right to serve the zoning area 
except for present customers of other retail suppliers. § 170- 
1008 (1), R. S. Supp., 1963. 

A city which fails to file a claim in advance 

of hearing on the issue of service area boundaries waives the 

right to serve its extraterritorial zoning area, unless reasonable 
excuse for the failure is shown. 


Appeal from the Nebraska Power Review Board. Af- 
firmed. 


Holtorf, Hansen & Kortum and Charles F. Fitzke, for 
appellant. 


. Byron M. Johnson, for appellee. 


- Heard before CARTER, SPENCER, BosLaucH, BROwEn, 
SmitH, and McCown, JJ., and Bropxey, District Judge. 
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SMITH, J. 

The Nebraska Power Review Board delimited areas 
to be served respectively by two suppliers of electric 
energy at retail, Gering Valley Rural Public Power Dis- 
trict and the City of Gering. On appeal, the city con- 
tends that it was deprived of its statutory right to serve 
the area within its extraterritorial zoning jurisdiction 
and that the conditions prescribed by the board are 
uncertain. 

The two suppliers furnished services in overlapping 
areas outside the corporate limits of the city. The board 
established a divisional line which paralleled roughly 
the line bounding the corporate territory of the city on 
the south and the west. The two lines coincide in a 
few places; they are less than 1 mile apart in most places. 
The board designated the land between the two lines as 
the service area of the city, and the land beyond as the 
service area of the district. The extraterritorial zoning 
jurisdiction of the city extends 1 mile. § 16-901, R. R. 
S. 1943. 

The overlap of the zoning area and the service area of 
the district is said to be contrary to the right of the 
city. By statute a municipality operating a retail sys- 
tem within its extraterritorial zoning jurisdicton shall 
have the right to serve that area except for present cus- 
tomers of other suppliers, but right and duty are cor- 
relative. See §§ 70-1008 (1) and 70-1017, R. S. Supp., 
1963. Although the language is provocative, other pro- 
visions soften it. 

Timely assertion of the municipal right was intended 
to be a part of the legislative program for elimination 
of wasteful competition and duplication of facilities. 
Suppliers have been authorized to agree upon their serv- 
ice areas subject to approval by the board. Indeed the 
Legislature specifically encouraged agreement. In case 
of nonagreement every supplier was required to file with 
the board prior to July 1, 1964, a statement containing 
the following information: Its service area and cus- 
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tomers; its claims; the reason for failure of agreement; 
and the nature and extent of any dispute. The Legis- 
lature authorized the board on notice and hearing to 
establish service areas in event of nonagreement. See 
$§ 70-1001 to 70-1008, R. S. Supp., 1963. 

The city procrastinated assertion of its right to serve 
the area now in dispute. The district began negotiations 
early, but no reason for the nonagreement was given. 
The city failed to file the statement required by statute, 
and it failed to furnish the information subsequently. 
At commencement of the hearing its position was doubt- 
ful. Near the end of the hearing the mayor testified to 
the area requested by the city, but his testimonial claim 
was untimely. A city which fails to file a claim in ad- 
vance of hearing waives the right, unless reasonable 
excuse for the failure is shown. The waiver in the pres- 
ent case is clear. 

The board established the service areas subject to 
identical conditions except for the reversible positions 
of the suppliers. The city insists that the conditions are 
inoperable for uncertainty in designation of suppliers. 
Although the language in the order is imprecise, the 
city exaggerates the defects. In view of the argument 
we paraphrase conditions applicable to the service area 
of the district. The city must limit its service to its 
present customers and loads. The district may not serve 
a new customer or a new load if the customer or the 
load is located closer to a line of the city than to a line 
of the district. Exceptions to the conditions may be 
approved by the board on application of either supplier. 
We conclude that the board sufficiently identified the 
parties. 

The order is affirmed. 

AFFIRMED. 
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WESTINGHOUSE ELECTRIC SUPPLY. CO., A DIVISION OF 
WESTINGHOUSE ELECTRIC CORPORATION, A CORPORATION, AP- 
PELLEE, V. JACK BROOKLEY, DOING BUSINESS AS BROOKLEY 
ELECTRIC, APPELLANT, IMPLEADED WITH AMERICAN CASUAL- 
TY COMPANY, A CORPORATION, APPELLEE. 
142 N. W. 2d 308 


Filed April 29, 1966. No. 36137. 


1. Appeal and Error: Parties. An appeal by a party from a judg- 
ment of the district court invokes the jurisdiction of the Supreme 
Court over the cause and all persons made parties in the district 
court. 

2. Appeal and Error. A mandate which incorporates the opinion 
of the Supreme Court is to be interpreted in conjunction with 
the opinion. 

A judgment against multiple defendants may be re- 

versed as to one defendant alone, unless the reversal would be 

prejudicial or inequitable because of a special factor, such as 
interdependent rights of all defendants. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


George B. Boland, John R. Fike, and A. J. Whalen, for 
appellant. 


Crawford, Garvey, Comstock & Nye, John H. Tren- 
erry, Jr., and James R. McGreevy, for appellee Westing- 
house Electric Supply Co. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Bropkey, District Judge. 


SMITH, J. 

This appeal involves interpretation of our opinion on a 
former appeal in the same case, 176 Neb. 807, 127 N. W. 
2d 465. Subsequent to our mandate the district court 
dismissed plaintiff’s action as to defendant American 
Casualty Company but not as to defendant Jack Brook- 
ley, the present appellant. 

We are guided more by the reality of the record than 
by symmetry of concepts. The action was based on 
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materials furnished by plaintiff to Brookley, who was 
performing a public works contract bonded by Ameri- 
can Casualty Company. Brookley filed in district ‘court 
a separate answer consisting of a general denial. After 
trial on the merits plaintiff recovered a money judgment 
against both defendants. Brookley failed to move for a 
new trial or to appeal. The surety appealed, attacking 
only the judgment against it; however, its action invoked 
appellate jurisdiction over Brookley. See Madison 
County v. Crippen, 143 Neb. 474, 10 N. W. 2d 260. 

The action on the bond being statutory, we held that 
the right was barred by a l-year statute of limitations. 
Our mandate provided in part: “it was considered * * * 
that the judgment rendered by you be reversed * * * 
and the cause dismissed.” 

Brookley reads into the quoted language a reversal of 
the judgment against him. We examine also the opinion, 
which was incorporated in the mandate. See Asbra v. 
Dean, 160 Neb. 6, 68 N. W. 2d 696. All issues converged 
upon the judgment against the surety, and we paid no 
attention to undisclosed complaints of Brookley, who 
was a contented party on the face of the record. We 
overlooked the procedural complication. 

Because of the close question of interpretation we 
consider the principle which ought to have governed 
the first appeal. A judgment against multiple defend- 
ants may be reversed as to one defendant alone, unless 
the reversal would be prejudicial or inequitable because 
of a special factor, such as interdependent rights of all 
defendants. Fick v. Herman, 161 Neb. 110, 72 N. W. 
2d 598. A reversal does not follow the single circum- 
stance that a satisfied defendant, similarly situated, 
would have prevailed if the district court had correctly 
applied the law. 

Brookley has not been prejudiced. The judgment de- 
termined his liability for the materials. His position 
has not been worsened by the reversal of judgment 
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against the surety. Justice and equity are set against 
this belated claim. 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES HENRY 
McCtarity, ALIAS ANTHONY LEROY TURNER, APPELLANT. 
142 N. W. 2d 152 


Filed April 29, 1966. No. 36148. 


1. Criminal] Law. Discrepancies within the evidence as to descrip- 
tion and identification of the defendant will not impair the 
probative force of other positive evidence as to description and 
identification to the extent of rendering the evidence insufficient 
to support a verdict of guilty. 

2. Robbery. The elements of the crime of robbery are (1) the 
taking of property from the person, (2) by the use of force, 
(3) with intent on the part of defendant to steal, and (4) with- 
out consent by the one from whom the property was taken. 

3. Robbery: Assault and Battery. The crimes of assault with 
intent to commit robbery and assault and battery are included 
within a charge of robbery. 

4, Criminal Law. When defendant requests the trial court to 
submit a lesser included offense in the instructions, the trial 
court must submit all included offenses as to which the evidence 
is sufficient to support a verdict. 

5. Criminal] Law: Constitutional Law. A finding of guilt of an 
offense included within the charge of a greater offense is proper 
under Article I, section 11, Constitution of Nebraska. 


Appeal from the district court for Douglas County: 
DONALD BropKEy, Judge. Affirmed. 


Adolph Q. Wolf, Fred T. Montag, Michael McCormack, 
and Bennett Hornstein, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Kuwns, District Judge. 
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Kuns, District Judge. 

Defendant was tried upon an information charging 
that on April 3, 1965, he committed the crime of robbery 
against Anton Paikar in Douglas County, Nebraska. 
The jury returned a verdict finding him guilty of the 
offense of assault with intent to commit robbery. De- 
fendant was sentenced to a term of 7 years penal servi- 
tude in the Nebraska Penal and Correctional Complex 
and has appealed to this court. 

The appellant has assigned two errors: (1) That the - 
evidence was not sufficient to support the verdict, and 
(2) that the jury should not have been permitted to con- 
sider the offense of assault with intent to commit 
robbery. 

In the consideration of the first assignment, it is neces- 
sary to review the evidence offered by the State; the de- 
fendant offered no evidence. Paikar, the complaining 
witness, testified that he was 83 years old, a retired 
railroad employee living in Omaha; that about 1:30 p.m. 
on April 3, 1965, while he was walking along North 
Sixteenth Street, someone came up behind him, put one 
arm about his body and, with the other hand, took from 
his pocket a pocketbook containing about $400; that the 
defendant was the man who robbed him; that defendant 
ran down California Street, while witness ran after him, 
“hollering”; and that he next saw and identified the 
defendant at the police station. At one point he referred 
to his assailant as an Indian, which led to cross-exam- 
ination on the subject of identification and description, 
in the course of which he gave some confused replies. 
Urlaub testified that while he was driving down Six- 
teenth Street, he saw two men scuffling on the sidewalk, 
one of whom he identified as the defendant: that he 
parked his car and followed defendant up California 
Street into a dead end alley between Sixteenth and Sev- 
enteenth Streets; and that defendant turned, threatened 
him, and then went west down California Street, then 
north on Seventeenth Street where defendant had an- 
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other scuffle. Nuzum testified that as he was walking 
down Sixteenth Street, he heard Paikar call for help and 
saw a colored man holding Paikar with one arm and 
with his other hand in Paikar’s pocket; that defendant 
was the colored man; that defendant ran away, the 
witness following him until the police arrived; and that 
he was present when the police officer arrested defend- 
ant while he was trying to climb a fence. Sorbello, a 
police officer, testified that, in response to a radio call, 
he found defendant in an alley off Seventeenth Street, 
trying to climb a fence; that defendant’s face was moist 
with perspiration; and that he was breathing heavily. 

It is to be expected that when several persons testify 
to their observations of the same event, their testimony 
based upon varying points of view will not be entirely 
free from discrepancy. There is testimony identifying 
the defendant as the assailant, describing an assault 
together with acts from which an intent to rob might 
be inferred; there was no support from other witnesses 
as to the taking of Paikar’s money, and apparently it 
was not found on the defendant at the time of his arrest. 
The evidence is sufficient to support the verdict and 
findings of the jury. Defendant’s assignment of error 
in this respect is overruled. 

Defendant’s second assignment of error relates to the 
submission to the jury of the offenses of assault with 
intent to commit robbery and of assault and battery. At 
the conclusion of the introduction of evidence, the State 
made an oral request to the trial court to submit assault 
with intent to commit robbery; the defense did not ob- 
ject to the request, but countered with a statement that 
an instruction would be offered requesting submission of 
the offense of assault and battery. Thereupon, the trial 
court submitted both offenses in the instructions, cor- 
rectly defining each and stating the elements necessary 
to be established to justify a finding of guilt. 

The crime of robbery is defined by section 28-414, R. 
R. S. 1943, as follows: “Whoever forcibly, and by vio- 
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lence, or by putting in fear, takes from the person of 
another any money * * * with the intent to rob or 
steal, shall be deemed guilty of robbery, * * *.” The 
elements of the crime are (1) the taking of property from 
the person, (2) by the use of force, (3) with intent to 
steal on the part of defendant, and (4) without consent 
by the one from whom the property is taken. 77C.J.S., 
Robbery, § 2, p. 449. When some of the elements of the 
crime charged in the information, without the addition of 
any element irrelevant to the original crime charged, 
may constitute another crime or crimes, such other 
crime or crimes are included within the crime charged. 
This court has held that the offense of larceny from the 
person is included within a charge of robbery, Bunge 
v. State, 87 Neb. 557, 127 N. W. 899, Brown v. State, 33 
Neb. 354, 50 N. W. 154, on rehearing, 34 Neb. 448, 51 N. 
W. 1028; that assault and battery is included within a 
charge of shooting with intent to wound, Moore v. State, 
147 Neb. 390, 23 N. W. 2d 552; and that assault and 
battery is included within a charge of assault with in- 
tent to commit rape, McConnell v. State, 77 Neb. 773, 
110 N. W. 666. In McConnell v. State, supra, it was 
stated: “‘* * * we are satisfied, that the general rule 
is, that, where a higher and more atrocious crime fully 
embraces all the ingredients of a lesser offense, and 
when the evidence requires it, the jury may convict of 
the latter.’” The refusal to instruct upon a lesser in- 
cluded offense after request by the defense has been 
held to constitute reversible error. Moore v. State, 
supra. In this case, both the crimes of assault with in- 
tent to commit robbery and assault and battery include 
only elements contained within the crime of robbery; 
such elements find support in the evidence; and the trial 
court acted correctly in submitting both included offenses 
upon request. There was no departure from the orig- 
inal charge and defendant was not called: upon to de- 
fend.against any charge outside the scope of the orig- 
inal charge. 
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Defendant claims further that the conviction is con- 
trary to Article I, section 11, Constitution of Nebraska, 
granting to the accused the right to demand the nature 
and cause of the accusation. A conviction of a crime 
not included within the original charge is void. In re 
McVey, 50 Neb. 481, 70 N. W. 51. In this case, it has 
been demonstrated that the offense of which defendant 
was found guilty was included within the original charge, 
and the constitutional requirement has been met. De- 
fendant’s second assignment of error is overruled. 

We find the record to be free from prejudicial error 
and the judgment of the district court is affirmed. 

AFFIRMED. 


BERNHARD POPKEN ET AL., APPELLEES, Vv. THE FARMERS 
Mutual HomME INSURANCE COMPANY OF HOOPER, DopGs 


County, NEBRASKA, APPELLANT. 
142 N. W. 2d 309 


Filed April 29, 1966. No. 36158. 


1. Trial. When, upon a jury trial, defendant at the conclusion of 
ali the evidence moves for a directed verdict in its favor or 
for dismissal, such motion must be treated as an admission of 
the truth of all material and relevant evidence admitted favor- 
able to the plaintiffs, and they are entitled to the benefit of all 
proper inferences that can reasonably be deduced therefrom. 

2. Evidence: Trial. Circumstantial evidence is insufficient to war- 
rant a recovery in a civil case unless the circumstances proved 
are of such a nature and so related to each other that only one 
conclusion can be reasonably drawn therefrom. 

38. Trial. In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can properly pro- 
ceed to find a verdict for the parties producing it, upon whom 
the burden of proof is imposed. 

Where several inferences are deducible from facts 

presented, which inferences are opposed to each other but 

equally consistent with the facts proved, the plaintiffs do not 
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sustain their position by a reliance alone on the inferences 
which would entitle them to recover. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Reversed and remanded with 
directions. 


Sidner, Gunderson, Svoboda & Schilke, for appellant. 


Homer E. Hurt, Jr., and Eugene R. Retz, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMitTH, and McCown, JJ., and BurkE, District Judge. 


Burke, District Judge. 

Twenty-three Black Angus steers owned by the plain- 
tiffs were drowned in a creek on June 16, 1964. 

This action was brought by the plaintiffs against the 
defendant insurance company under a policy of insur- 
ance insuring the steers against “loss or damage by Fire 
and Lightning, Tornado and Windstorm,” but specifi- - 
cally excluding loss or damage by hail, whether accom- 
panied by wind or not. Loss by drowning falls outside 
the coverage set forth in the contract. 

The case was tried to a jury and the jury returned a 
verdict for the plaintiffs. Judgment was entered thereon. 

Defendant appealed from an order overruling its mo- 
tion for a judgment notwithstanding the verdict, or in 
the alternative, for a new trial. 

The facts, as distinguished from the inferences de- 
ducible from the facts, are not in serious dispute. 

In the spring of 1964, the plaintiffs, Bernhard Popken 
and Duane Popken, took 44 head of Angus steers from 
their farm to a pasture for grazing. The pasture is near- 
ly square in shape and contains 47 acres. 

The creek enters the pasture from the northwest cor- 
ner, angles in a southeasterly direction, and exits near 
the center of the south border of the property. The 
creek is one that normally can be stepped across. 

There is a large hill near the center of the north bor- 
der of the pasture which is about 75 feet above the 
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lowest point in the creek. The west side of the hill rises 
sharply from the creek. There is also a hill in the south- 
west corner of the pasture and high ground along the 
east side of the pasture. The well where the cattle are 
watered is near the southeast corner of the pasture and 
is 10 or 15 feet higher than the point where the creek 
leaves the pasture. There are two valleys running 
through the pasture from the north which meet and 
run down to the flat area of the creek. The pasture is 
fenced with the height of the fence along the south bor- 
der estimated at 4 feet. Willow trees are located along 
the creek east of the hill in the southwest corner of the 
pasture. 

Joseph Kaup, called as a witness by the plaintiffs, farms 
the land directly north of the pasture and there is a com- 
mon division fence between his land and the plaintiffs’ 
pasture. Approximately 5 minutes before the storm he 
was working on this fence near the northwest corner 
of the plaintiffs’ pasture at the point where the creek 
leaves his property and enters the pasture. Mr. Kaup 
testified that his cattle followed him down to this area 
and the plaintiffs’ cattle all came down to where his 
cattle were. At this time he testified that the plaintiffs’ 
cattle were: “Right east of the creek on the side hill on 
the east side.” They were still there when he left. 

A windstorm of unusual violence occurred minutes 
thereafter. Mr. Kaup testified that the storm came 
straight from the north and it sounded “like a couple of 
freight trains coming.” He ran to his basement as he 
did not believe “‘there’s anybody that would have been 
able to stand on his feet.” The wind came first, then 
hail followed by a rain that “really poured.” It was esti- 
mated by Mr. Kaup that the rain started within “one 
or two minutes” after the wind and hail. The storm 
lasted 45 minutes. 

The windstorm in the immediate area resulted in trees 
being blown down, limbs being broken from trees, roofs 
being blown from buildings, sheds collapsing, and a high- 


VoL. 180} JANUARY TERM, 1966 253 


Popken y. Farmers Mutual Home Ins. Co. 


voltage light pole being broken. ApoEcuataly 150 
feet of fence along the south border of the pasture was 
washed out by the water. 

Immediately after the storm the plaintiffs went to the 
vicinity of the pasture to look for the cattle. The creek 
was flooded. Bernhard Popken estimated the depth of 
the main channel of the creek to be 12 feet and the 
width of the flood area to be 20 rods. Duane Popken 
estimated the depth of the water in the creek bed near 
the willow trees to be 5 or 6 feet and the width of the 
flood area to be 100 feet. Duane Popken estimated that 
“probably thirty to forty per cent” of the pasture was 
flooded. 

Four head of cattle were found on a hill in the pasture 
and the remaining 40 steers were scattered down stream 
a mile or more south of the pasture. Twenty-three 
head were drowned. 

At the time of the storm. the average weight of the 
steers was 750 pounds. One surviving steer suffered a 
slight scratch on its stomach, but otherwise the remain- 
ing steers, dead or alive, showed no marks of violence. 
The hail resulted in crop damage to the area adjoining 
the pasture and hail was found in the area Ime diately 
after the storm. 

The plaintiffs rely essentially on the case of Jordan 
v. Iowa Mutual Tornado Ins. Co., 151 Iowa 73, 130 N. 
W. 177, Ann. Cas. 1913A 266, in which the court held 
that a policy insuring against loss of livestock by wind- 
storm, cyclone, or tornado is not limited to loss due to 
a direct physical injury to the stock as by throwing 
them to the ground, driving them against some obstacle 
or hurling some object against them. The court added 
that if windstorm is the efficient cause of the loss of 
livestock covered by a policy insuring against loss by 
windstorm, the fact that other causes may have con- 
tributed to that loss does not relieve the insurer from 
liability. 

In the case of Parish v. County Fire Ins. Co., 134 Neb. 
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563, 279 N. W. 170, 126 A. L. R. 703, we agreed with this 
as a statement of the law, but distinguished the facts 
from the case then under consideration. 

From the facts set forth above, the plaintiffs contend 
that it is reasonable to infer that the steers worked to 
high ground and then the windstorm frightened or drove 
the steers from the high ground of the hill into the low 
area of the flooded creek where they were drowned. 

In support of this theory, the plaintiffs adduced opin- 
ion evidence concerning the reaction of cattle in a storm. 
Joseph Kaup testified that cattle “kind of start running 
when you get a wind storm or something.” In a wind, 
he added that cattle “usually work to high ground.” 
When it hails, he stated “they stand in a bunch.” 

Duane Popken testified that normally “cattle will go 
with the wind” and “put the wind to their back.” 

Herb Bergt, who lives in Wayne County, is a cattle 
feeder of 42 years’ experience and runs about 2,500 head 
of cattle a year. He was-called as an expert witness by 
the defendant and gave his opinions concerning the re- 
action of cattle in a storm. With respect to hail, he 
stated that “hail will drift the cattle with the wind. It 
will probably drift them down along the fence line * * *.” 
With respect to a windstorm, he stated that he had 
“never seen a wind storm drift cattle,” and “They will 
turn their back to it.” In answer to a question concern- 
ing the immediate reaction of cattle to wind, hail, and 
rain coming at them from the direction as described in 
the evidence, Mr. Bergt stated that it was his opinion 
that “cattle will not move until this violent rain and hail 
and wind hit them and they will start to travel with the 
wind.” He then added: “They would drift down as 
far as the fence and they would stop.” It was his opinion 
that loud noises would not cause the cattle to drift. 

The threshold question to be answered is whether 
there was any evidence to support the verdict. 

For the purpose of determining the sufficiency of the 
evidence to support the verdict, we must consider the 
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evidence in the light most favorable to the plaintiffs 
and give the plaintiffs the benefit of all inferences that 
may reasonably be drawn from the evidence. Mills v. 
Aetna Ins. Co., 168 Neb. 612, 96 N. W. 2d 721. 

The plaintiffs may establish their case by circumstan- 
tial evidence as well as by direct evidence. 

However, circumstantial evidence is not sufficient to 
sustain a verdict depending solely thereon for support, 
unless the circumstances proved by the evidence are of 
such nature and so related to each other that the con- 
clusion reached by the jury is the only one that can fairly 
and reasonably be drawn therefrom. Mullikin v. Peder- 
sen, 161 Neb. 22, 71 N. W. 2d 485. 

The evidence must be such as to make the plaintiffs’ 
theory of causation reasonably probable, not merely 
possible. 

In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to de- 
cide, when properly raised, not whether there is liter- 
ally no evidence, but whether there is any evidence upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the burden of proof 
is imposed. Weston v. Gold & Co., 167 Neb. 692, 94 N. 
W. 2d 380. 

Where several inferences are deducible from the facts 
presented, which inferences are opposed to each other, 
but equally consistent with the facts proved, the plain- 
tiffs do not sustain their position by a reliance alone on 
the inferences which would entitle them to recover. 
Shamblen v. Great Lakes Pipe Line Co., 158 Neb. 752, 
64 N. W. 2d 728. 

Conjecture, speculation, or choice of quantitative pos- 
sibilities are not proof. There must be something more 
which would lead a reasoning mind to one conclusion 
rather than to the other. 

_If,.as plaintiffs contend, inferences may be fairly and 
‘reasonably drawn from the evidence that the cattle 
worked their way to high ground, and the windstorm 
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frightened or drove them from the high ground of the 
hill into the low area of the flooded creek where they 
were drowned, equally justifiable inferences, consistent 
with the facts proved and inconsistent with the plain- 
tiffs’ right to recovery, may be fairly and reasonably 
drawn that the steers were within the flood plain of the 
creek when the storm commenced, remained in the flood 
plain during the storm, and were eventually swept down- 
stream and drowned. 

In short, the proven facts go no further than to give 
equal support to at least two inconsistent inferences and 
the judgment must go against the parties upon whom 
rests the burden of proof. 

The judgment of the trial court is reversed and the 
cause is remanded to render judgment notwithstanding 
the verdict in favor of the defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ANOKA-BUTTE LUMBER COMPANY, A CORPORATION, 
APPELLEE AND CROSS-APPELLANT, V. MIKE MALERBI ET 


AL., APPELLANTS AND CROSS-APPELLEES. 
142 N. W. 2d 314 


Filed April 29, 1966. No. 36195. 


1. County Courts: Appeal and Error. In all cases of appeal from 
the county court or a justice of the peace, the plaintiff in the 
court below shali, within 50 days from and after the rendition 
of the judgment in the court below, file his petition as required 
in civil cases in the district court, and the answer shall be filed 
and issue joined as in cases commenced in such appellate 
court. 

2. ¢ .- The provision relative to the showing of good 
cause in section 27-1307, R. R. S. 1943, does not apply to a 
plaintiff who is an appellee. 

The remedy for the failure on the part of a 

plaintiff appellee to comply with the provisions of section 27- 

1806, R. R. S. 1943, is the entry of an order nonsuiting the 

plaintiff unless a petition on appeal is filed within the time 

specified. 
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: In re Estate of Grblny, 147 Neb. 117, 22 N. W. 
2d 488, and Rice v. McGrath, 162 Neb. 511, 76 N. W. 2d 428, 
insofar as they are in conflict with this opinion, are overruled. 

5. Principal and Agent. Apparent or ostensible authority or 
agency for which a principal may be liable must be traceable 
to him and cannot be established by the acts, declarations, or 
conduct of the agent. The principal is only liable for appear- 
ance of authority caused by himself. Ostensible and appar- 
ent agency have been treated in this jurisdiction as being 
synonymous. 

6. Costs: Attorney and Client. Allowances made under section 
25-1801, R. R. S. 1948, within the limitations provided, are 
within the sound discretion of the trial court. 


Appeal from the district court for Madison County: 
Fay H. Pouiock, Judge. Affirmed. 


James F’.. Brogan, for appellants. 
Moyer & Moyer, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ. 


SPENCER, J. 

This is an action by plaintiff, Anoka-Butte Lumber 
Company, to recover the cost of materials furnished to 
repair a portion of the roof of a building owned by the 
defendants, Mike Malerbi and Genola Malerbi, husband 
and wife. The action originated in the county court of 
Madison County, where it was tried to a jury. Defend- 
ants appealed to the district court from a judgment 
rendered against them for $81.09, interest, and costs. 
Jury was waived in the district court, and after a trial 
to the court, judgment was entered against the defend- 
ants in the amount of $81.09, interest, costs, and an attor- 
ney’s fee of $26.20. Defendants have perfected an ap- 
peal to this court. 

Defendants, who live in Madison, Nebraska, own a 
building known as the M and G Cafe in Butte, Nebraska. 
The material in question was purchased to repair the 
roof of a lean-to built up against the main building. 
The repair was under the direction of one Edwin R. Ell- 
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wanger, a carpenter at Butte, Nebraska. The materials 
were purchased from the plaintiff by Ellwanger. The 
amount of the bill, after allowing credit for the merchan- 
dise returned, was $81.09. 

There is a substantial dispute between the defendants 
and Ellwanger as to the nature of the repair which was 
to be made. There is no dispute that the conversation 
which resulted in the repair took place in the cafe build- 
ing at Butte, Nebraska. Mike Malerbi testified he asked 
Ellwanger if Ellwanger would get a strip of roofing 
paper and overlap it 8 or 10 times over the back end of 
the roof to keep snow from seeping in, and that nothing 
was said as to where Ellwanger was to secure the ma- 
terial. Mike Malerbi’s testimony is corroborated by 
his wife. 

Ellwanger testified that while he was drinking coffee 
in the cafe with two companions who were also carpen- 
ters, Mike Malerbi came over to the table and asked him 
if he would fix the roof. He testified that Malerbi told 
him to fix the roof so it didn’t leak, and to get the ma- 
terials to do the job from the plaintiff. It was his further 
testimony that to make the repair it was necessary to 
entirely replace the roofing paper on the roof of the 
lean-to. One of the two carpenters who were sitting 
with Ellwanger also testified to the conversation. He 
testified that the defendants came over to the table and 
that Mike Malerbi asked Ellwanger to repair the roof 
and to get the material needed from the plaintiff. This 
witness, who helped Ellwanger make the repair, also 
testified to the condition of the roof and the repair 
which was made. On cross-examination he testified that 
what Mike Malerbi told Ellwanger about getting the 
material was “to order it from the local yard,” but that 
Anoka-Butte had the only yard in town. 

' Defendants perfected their appeal from the county 
court by delivering the transcript and having the appeal 
docketed within 30 days from the rendition of the judg- 
ment in the county court. The plaintiff, however, through 
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the neglect of its attorney, did not file a petition on appeal 
within the time provided by section 27-1306, R. R. S. 
1943, which reads: “In all cases of appeal from the 
county court or a justice of the peace, the plaintiff in 
the court below shall, within fifty days from and after 
the date of the rendition of the judgment in the court 
below, file his petition as required in civil cases in the 
district court, and the answer shall be filed and issue 
joined as in cases commenced in such appellate court.” 

The plaintiff filed its petition on appeal approximately 
4 months after the judgment was entered in the county 
court. Defendants filed a motion to nonsuit the plain- 
tiff, which motion was overruled. Defendants urge that 
the showing made in support of the failure to file the 
petition after 50 days does not meet the requirements of 
good cause, and that the trial court abused its discretion 
in permitting plaintiff to file the petition on appeal. 

It is to be noted that section 27-1306, R. R. S. 1943, 
does not specify any penalty for failure to comply with 
the statute. Section 27-1307, R. R. S. 1948, specifically 
covers the situation where a plaintiff who is the appel- 
lant fails to file a petition on appeal. That statute, so 
far as material, is as follows: “If the plaintiff in the 
action before the justice shall appeal from any judgment 
rendered against such plaintiff, and after having filed 
his transcript and caused such appeal to be docketed 
according to the provisions of this article, shall fail to 
file his petition within fifty days from the date of the 
rendition of such judgment by the justice, unless the 
court, on good cause shown, shall otherwise order, or 
otherwise neglect to prosecute to final judgment, the 
plaintiff shall become nonsuited; * * *.” 

The present action, however, involves the failure by a 
plaintiff who is an appellee to file a petition on appeal 
within the 50 days. The defendants cite the case of 
Rice v. McGrath, 162 Neb. 511, 76 N. W. 2d 428, in 
support of their contention that this situation is covered 
by the provisions of the statute. Rice v. McGrath, supra, 
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involved an appeal by the defendant in a replevin action 
in the county court. The plaintiff appellee did not file 
a petition on appeal within 50 days. Plaintiff subse- 
quently filed an application for leave to file a petition 
on appeal, supported by a much stronger showing than 
is present in the instant case. The trial judge denied 
the application and this court, holding that the trial court 
did not abuse its discretion, affirmed the holding. 

In re Estate of Grblny, 147 Neb. 117, 22 N. W. 2d 488, 
also involved a situation where the defendant attempted 
to nonsuit the plaintiff appellee. In that case this court 
said: “No authorities are cited directly in point but it 
will be observed that the transcript confers jurisdiction 
upon the district court which is vested with sound judi- 
cial discretion in such matters, and we find no statute 
providing that the court loses jurisdiction if the appellee, 
being plaintiff, fails to file his petition within the time 
required.” 

In In re Estate of Grblny, supra, the plaintiff appellee 
was permitted to file a petition out of time, and this 
court said: ‘We conclude that the applicable rule in 
cases similar to the one at bar should be that where 
the district court, on an appeal perfected by defendant 
from the county court, permits plaintiff upon application 
therefor to file his petition on appeal out of time it will 
be presumed on appeal to this court, in the absence of 
a record to the contrary, that good cause was shown and 
that the district court thereby exercised a sound judicial 
discretion.” This case would therefore seem to hold 
that good cause must be shown by the plaintiff appellee 
to permit the filing of a petition out of time. 

Reviewing the applicable statutes, we are unable to 
find any provision in the statutes which requires a 
showing of good cause on the part of the appellee. A 
litigant should not be deprived of a hearing upon the 
merits of his case unless the law requires such action. 
There is no question that section 27-1306, R. R. S. 1943, 
is intended to prevent unnecessary delay in the admin- 
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istration of justice. Unless the statute is enforced in 
some manner by the court, it would be within the power 
of a litigant to continue the litigation almost without 
end. Where the provisions of the statute provide for a 
showing of good cause, good cause must be required. 
Here, however, there is no such requirement. The 
proper procedure in such situation would appear to be for 
the appellant to direct the court’s attention to the fact 
that the appellee has not filed a petition on appeal with- 
in the time required. The court should then order that 
the plaintiff be nonsuited unless a petition on appeal is 
filed within a time specified. Insofar as In re Estate of 
Grblny, 147 Neb. 117, 22 N. W. 2d 488, and Rice v. Mc- 
Grath, 162 Neb. 511, 76 N. W. 2d 428, hold to the con- 
trary, they are overruled. 

The trial court specifically found $81.09 to be the 
fair and reasonable value of the materials purchased; 
that the purchases were made by Ellwanger as defend- 
ants’ agent; and that he exceeded his authority in that 
capacity. Defendants do not contest the finding on 
reasonable value, but do contest the finding on agency. 
It is true, as urged by defendants, that the declarations 
of an alleged agent are not admissible in evidence for 
the purpose of establishing or enlarging his authority. 
Le Bron Electrical Works, Inc. v. Livingston, 130 Neb. 
733, 266 N. W. 589. 

“Apparent or ostensible authority or agency for which 
a principal may be liable must be traceable to him and 
cannot be established by the acts, declarations, or con- 
duct of the agent. The principal is only liable for ap- 
pearance of authority caused by himself. Ostensible and 
apparent agency have been treated in this jurisdiction 
as being synonymous.” Rodine v. Iowa Home Mutual 
Cas. Co., 171 Neb. 263, 106 N. W. 2d 391. 

Here the testimony of the only disinterested witness is 
in substance to the effect that Ellwanger was hired to 
repair the roof of defendants’ building, and was specifi- 
cally directed by the defendants to purchase the neces- 
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sary materials from the plaintiff. The evidence is un- 
disputed that all of the materials purchased were used 
on the defendants’ building. The record supports the 
finding of agency, and the judgment rendered herein. 

Plaintiff by cross-appeal raises the adequacy of the 
attorneys’ fee allowed plaintiff in the trial court. Plain- 
tiff was limited to about the minimum allowed under 
section 25-1801, R. R. S. 19438. Allowances within the 
limitations provided by the statute are within the sound 
discretion of the trial court. We see no reason to inter- 
fere with the allowance. There is no merit to plain- 
tiff’s cross-appeal. 

For the reasons stated, the judgment of the trial court 
is affirmed. As provided by section 25-1801, R. R. S. 
1943, a fee of $75 is allowed for the services of plain- 
tiff’s attorneys in this court. 

AFFIRMED. 


ELIZBETH M. CARLSON ET AL., APPELLANTS, V. CITY OF 
FREMONT, DoDGE County, NEBRASKA, ET AL., APPELLEES. 
142 N. W. 2d 157 


Filed April 29, 1966. No. 36222. 


1. Municipal Corporations: Deeds. Where lands are conveyed to 

a municipality by absolute gift or purchase from the general 

fund, without restriction or condition of any kind, the munici- 

pality may devote it to such public use as its needs require. 

: Where lands are conveyed to a municipality in 
fee simple and thereafter used as a public park, the municipality 
may at any time thereafter change the use to one required 
by the welfare and necessities of the municipality. 

8. Deeds: Trusts. It is only where property is dedicated or 
donated for some specific use, conveyed with some restriction or 
condition, or where payment is provided by assessment on prop- 
erty benefited by the contemplated use, that a different use 
may be enjoined. 


Appeal from the district court for Dodge Scent 
Rosert L. FLory, Judge. Affirmed. 
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Edward J. Robins, for appellants. 
Max A. Powell and Ray C. Simmons, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Ronin, District Judge. 


CarTER, J. 

This is a suit for an injunction in which plaintiffs 
sought to enjoin the city of Fremont and its officers 
from converting any part of a city park to use as a fire 
engine station or any other use incompatible with its use 
as a public park. The trial court denied an injunction 
and plaintiffs have appealed. 

Plaintiffs are lot owners across the street from the 
park, who claim their properties will be irreparably 
damaged in value and use by the construction of the 
fire station. The city admits that it will construct the 
fire station in the park area unless restrained by the 
court. 

On January 6, 1857, a plat of the Town of Fremont 
was certified by a surveyor. The plat showed the Town 
of Fremont as being laid out by streets, blocks, and 
lots. Two city blocks were shown as a park. On Octo- 
ber 1, 1860, two patents were issued by the United 
States to E. H. Rogers, chairman of the board of trustees 
of the Town of Fremont covering two areas of 160 and 
120 acres which included the park involved in this liti- 
gation. The patents granted the land to the chairman 
of the board of trustees in trust for the several use and 
benefit of the occupants of the town according to their 
several interests in accordance with an act of Congress 
enacted in 1844. No park was mentioned in either of 
the patents. 

The chairman of the board of trustees deeded part of 
the lots to private owners in 1860. In 1861 the board of 
trustees moved the park one block east of its then loca- 
tion by including the city block to the east and vacating 
the city block constituting the west half of the park as 
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it was first shown on the plat. This action by the board 
of trustees was approved by the Territorial Legislature 
on January 9, 1862. The park has remained in its pres- 
ent location since the happening of the foregoing events. 
On June 8, 1965, the city council of the city of Fremont 
adopted a resolution directing the construction of a fire 
station in a designated portion of the existing park, re- 
sulting in the litigation now before this court. 

For the purposes of the case it will be conceded that 
plaintiffs as the owners of property adjacent to the park 
will suffer some permanent damage by the construction 
of the fire station on the park property. The primary 
issue is whether or not the park area has been dedicated 
in perpetuity as a park in a manner requiring that it 
be used exclusively as a public park. 

It appears that in 1861 the Town of Fremont did not 
have legislative authority to vacate parks and close 
streets and alleys, hence the confirming legislative action 
in 1862. A suit was subsequently brought to test the 
validity of the action of the board of trustees and the 
confirming legislative action. It was sustained in this 
court. Kittle v. Fremont, 1 Neb. 329. In that case this 
court said: “It is, as has been urged, that the action of 
the town board in making this change was entirely 
without authority of law, and therefore void, and being 
void, the act of the legislature ratifying and confirming 
their acts, can have no binding force or effect whatever. 
Now, without any reference to the effect, if any, of this 
confirmatory statute upon private rights and interests, 
we are quite clear that so far as the public are concerned, 
it was entirely competent and proper for the legislature 
to enact it, and that to this extent full effect must be 
given to its provision.” The effect of this decision is to 
hold that the park was not at that time exclusively dedi- 
cated to park use, a conclusion borne out by the patents 
issued by the United States which made no reference to 
park use. It is evident that the Town of Fremont was 
originally established on the public lands of the United 
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States and that patents were issued to the chairman of 
the board of trustees for the sole purpose of conveying 
title to occupants of the town according to their sev- 
eral interests, as provided by an act of Congress. 

It is ordinarily the rule that where a municipality 
receives lands by outright grant, purchase, or absolute 
gift, its use or sale is for the determination of such 
municipality. See City of Gering v. Jones, 175 Neb. 
626, 122 N. W. 2d 503. The conveyance of the property 
by patent in the instant case was in effect a transfer of 
the fee title. It was not dedicated to any specific use 
which was a condition of the grant. Under such circum- 
stances a municipality, as any fee owner, may make such 
use of it as may be desired, or convey it in such man- 
ner as the statutory law provides. It is only when land 
is received by gift or purchase, conditioned for a speci- 
fied public use, that a trust for the benefit of the public 
arises. 

In Reichelderfer v. Quinn, 287 U.S. 315, 53 S. Ct. 177, 
77 L. Ed. 331, 83 A. L. R. 1429, the court said: “It has 
often been decided that when lands are acquired by a 
governmental body in fee and dedicated by statute to 
park purposes, it is within the legislative power to change 
the use (citing cases). The abutting owner cannot com- 
plain; the damage suffered by him ‘though greater in 
degree than that of the rest of the public, is the same in 
kind.’ (Citing cases).” 

In Collins v. Board of Commissioners, 20 Wyo. 517, 
126 P. 465, the Wyoming court had a very similar case 
before it. In that case the court said: “The patent pur- 
ports to convey the fee; and neither the Act of Con- 
gress nor the patent contains any words of limitation, 
condition or restriction; nor is there anything in either 
limiting or restricting the use of the premises to any 
particular purpose. We are clearly of the opinion that 
by the terms of the Act of Congress and the patent, the 
County of Big Horn became the owner of the courthouse 
square in fee simple and that the title would not revert 


266 NEBRASKA REPORTS [Vou. 180 


Carlson v. City of Fremont 


to the government in case the county should cease to 
use it as a courthouse square. It has been repeatedly 
held that, ‘where a deed purports on its face to be a 
grant absolute and in fee, the expression in the deed 
of a purpose respecting the particular use to which 
the property is to be appropriated will not of itself make 
the estate conditional.’” See, also, Keatley v. County 
Court, 70 W. Va. 267, 73 S. E. 706, Ann. Cas. 1913E 523. 

It appears to be the contention of the plaintiffs that 
the designated use of the two city blocks as a park for 
a long period of time has the effect of creating a park in 
perpetuity. The city is the owner of the fee title with- 
out conditions attached and, under such circumstances, 
it may make such public use of it as it sees fit. The 
dedication of land for a specified purpose by a third 
person may, under proper circumstances, restrict the 
future use of the property. See City of Gering v. Jones, 
supra. But real property of a municipality owned in 
unconditional fee may generally be put to such public 
use as the municipality may determine. 

A text writer states the rule as follows: ‘A munici- 
pal corporation may receive lands on condition that 
they continue to be used for park purposes, and when 
they cease to be so used they revert to the grantor. But 
where lands are conveyed to a municipality in fee simple, 
free from any trusts or conditions, and afterwards used 
for park purposes, the municipality may sell and convey 
the lands to any grantee that it may choose, under its 
charter power to sell and dispose of any property owned 
by it, or it may devote the property to other public uses, 
and where property is acquired and paid for by a city 
from the general fund, with the intention of using it for 
a particular purpose specified in the ordinance author- 
izing the taking, such contemplated use may be changed 
by the city to another and entirely different use as the 
requirements and needs of the city may demand.” 10 
MeQuillan, Municipal Corporations, (3d Ed.), § 28.52, 
p. 126. 
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We think the correct rule is stated in Seattle Land & 
Improvement Co. v. City of Seattle, 37 Wash. 274, 79 
P. 780, wherein the court said: “An examination of 
the authorities cited by the respective parties hereto, and 
such others as we have been able to examine, shows that 
a clear distinction is observed between those cases where 
the fee of the property is acquired (by purchase, con- 
demnation, or otherwise), and those cases wherein the 
city obtains merely an easement; also, between cases 
where the full purchase price is paid by the city from 
its general fund, and those cases where the property is 
dedicated or donated for some specific public use, or 
conveyed with some restriction, or where payment is 
provided by assessment upon neighboring property spe- 
cially benefited by the contemplated use. In the case 
at bar the city acquired the full and complete legal title 
in fee to this property, without restriction of any kind: 
and paid, so far as the record shows, the full value there- 
for from the general fund. It was not a dedication or 
donation, or a conveyance to the city with any limitations 
or restrictions. The city having thus acquired the prop- 
erty, and, in its wisdom, decided thereafter that the con- 
templated use should be changed, and that its welfare 
and necessities required a use for economic purposes, 
we are unable to find any authority authorizing the ap- 
pellant to interfere with the respondents’ actions in this. 
direction. Brooklyn Park Com’rs v. Armstrong, 45 N. 
Y. 234, 6 Am. Rep. 70; Curran v. Louisville, 83 Ky. 628.” 

The city in the instant case was the owner of the fee 
title to the city park. No restrictions or conditions were 
attached to the grant. Under such circumstances, the 
use of the park property is within the discretion of the 
city. The trial court having reached this same conclu- 
sion, its judgment is correct. 

AFFIRMED. 
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NORTHWESTERN BELL TELEPHONE COMPANY, A CORPORATION, 
APPELLANT, V. CONSOLIDATED TELEPHONE COMPANY OF 


DUNNING, A CORPORATION, APPELLEE. 
142 N. W. 2d 324 


Filed May 6, 1966. No. 36168. 


1. Telecommunications. A telephone toll line serves a “territory” 
and the extent of the territory served is a question of fact. 
Extended area telephone service is exchange service 

and not toll service. 

8. Public Service Commissions: Telecommunications. The object 
and purpose of commission control of common carriers is to 
secure adequate sustained service for the public at the lowest 
reasonable cost, and to protect and conserve investments made 
for that purpose. 


The invasion by a telephone company of the 
territory of another telephone company, either in service or 
construction, was intended to be prohibited unless the invad- 
ing company first applied for and received a certificate of 
convenience and necessity. 

Duplicate lines of transportation by compet- 
ing common carriers are ordinarily incompatible with public 
interest. Such a competing line will be authorized only for 
compelling reasons. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Edward Sklenicka, Walter D. James, Jr., and Edward 
F. Barnicle, Jr., for appellant. 


Charles F. Adams and Larry G. Carstenson, for ap- 
pellee. 


Heard before CARTER, SPENCER, BoSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Burke, District Judge. 


McCowy, J. 

This case involves the question of whether a telephone 
company holding certificates of public convenience and 
necessity for furnishing local exchange service to a 
number of communities within an overall area can dis- 
place an existing long distance telephone common car- 
rier service and duplicate long distance facilities between 
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its own local exchanges and exchange areas. 

The defendant, Consolidated Telephone Company, fur- 
nishes the local exchange service to the municipalities of 
Merna, Anselmo, Dunning, Thedford, Seneca, Mullen, 
Brewster, and Brownlee. Complainant, Northwestern 
Bell Telephone Company, owns lines and furnishes local 
and long distance telephone service in many areas 
throughout the State of Nebraska. Hereafter, they will 
be referred to as Consolidated and Northwestern respec- 
tively. One of Northwestern’s long distance toll lines 
extends northwest from Broken Bow to Mullen, Ne- 
braska, and for over 40 years has furnished long distance 
service to the local exchanges now owned by Consoli- 
dated at Merna, Anselmo, Dunning, Thedford, Seneca, 
and Mullen; and also, to Purdum, where the local ex- 
change is not owned by either party. Brownlee and 
Brewster are local exchanges owned by Consolidated 
receiving long distance service over Consolidated owned 
lines which connect with Northwestern’s toll line at 
Thedford for Brownlee toll, and at Dunning for Brew- 
ster toll. In addition, Consolidated furnishes extended 
area telephone service between Seneca, Brownlee, and 
Thedford, and between Merna and Anselmo; and plans 
extended area service for Halsey and Dunning. Ex- 
tended area telephone service is toll free service be- 
tween two or more exchanges which is furnished to the 
subscribers for the exchange service charge. 

On August 27, 1963, Consolidated filed an application 
for authority to borrow $400,000. Among the purposes 
of the borrowing were the establishment of a separate 
toll circuit and extending trunk and toll lines to the 
edge of its exchange areas. Northwestern formally pro- 
tested this application upon the ground that a large 
part of the proposed investment would duplicate and 
render valueless Northwestern’s investment in toll plant 
in the area. On the same date, Consolidated also filed 
an application to establish message toll tariffs between 
Consolidated’s exchanges not served by extended area 
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service. The application for borrowing was continued on 
motion of Consolidated, but on February 5, 1964, the 
commission entered an order authorizing Consolidated 
to establish extended area service as set forth in its 
application, and authorizing it to establish a local ex- 
change tariff, a general exchange tariff, and a message 
toll service tariff between those of its exchanges which 
are not connected by extended area service. On Febru- 
ary 27, 1964, Northwestern filed a complaint requesting 
an order prohibiting Consolidated from building or estab- 
lishing a toll line or facility which would duplicate North- 
western’s toll facility. 

Sometime prior to August 5, 1964, Consolidated had 
constructed a new line between Seneca and Thedford. 
On August 3, 1964, Consolidated notified Northwestern 
that the Seneca exchange would start dial operation on 
August 5, 1964, and that long distance service to Seneca 
subscribers would be furnished over two circuits which 
would also handle the extended area service, and the 
new point of connection with Northwestern’s toll line 
for long distance service to and from Seneca would be 
at Thedford. 

The evidence shows no inadequacy of toll service over 
Northwestern’s lines. The present toll arrangements by 
Consolidated for Seneca are inadequate, and the evidence 
is also uncontradicted that combining extended area 
and toll circuits into one group does not conform to 
present traffic practice and results in unsatisfactory 
service both by reason of the stimulation factor of ex- 
tended area service, and the problems of noise and in- 
crease in volume gain. On June 30, 1965, the commis- 
sion entered its findings. Among them it stated that 
from a billing standpoint, extended area service is more 
comparable to local service, but from the standpoint of 
physical plant, the service is quite similar to toll serv- 
ice. The commission also found that it appears reason- 
able that Consolidated be entitled to construct lines 
within its territory connecting its exchanges without 
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prior approval of the commission, whether calls be- 
tween said exchanges are paid for as part of the monthly 
rental or individually. The amended complaint of North- 
western was dismissed, and this appeal followed. 

Section 75-604, R. S. Supp., 1963, provides in part: 
“No person, firm, partnership, corporation, cooperative, 
or association shall offer telephone service or shall con- 
struct a new telephone line in or extend an existing 
telephone line into the territory of another telephone 
company without first making an application for and 
receiving from the commission a certificate of conven- 
ience and necessity, after due notice and hearing under 
the rules and regulations of the commission.” 

It is essentially the position of Consolidated, and ap- 
parently of the commission, that a telephone company 
having only a toll line “has'no territory,” and that section 
75-604, R. S. Supp., 1963, does not apply. The conten- 
tion is that certificates for multiple local exchanges and 
the filing of exchange area maps establish the territory 
and the authority to furnish both exchange service in, 
and toll service between, all the exchanges of a com- 
pany, even though the toll service duplicates the exist- 
ing toll service and lines of another common carrier 
telephone company. This implies that there is no longer 
any distinction between toll service and local exchange 
service and that the same geographic territory cannot 
be the territory of one local exchange company and at 
the same time be the territory of a separate toll tele- 
phone company. A telephone toll line in service obvi- 
ously serves a “territory” and the extent of the territory 
served is a question of fact. See Mountain States Tel. 
& Tel. Co. v. Suburban Tel. Co., 72 N. M. 411, 384 P. 
2d 684. For over 40 years this territory along this tele- 
phone toll line has been Northwestern’s toll line 
territory. 

Traditionally in the telephone industry there have 
been two well-defined branches of the business, one the 
long distance system and the other the local exchanges. 
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See 86 C. J.S., Tel. & Tel., Radio & Television, § 4, p. 15. 
The Federal Communications Act contains specific defi- 
nitions both of telephone exchange service and telephone 
toll service. Title 47, U.S. C. A., § 158, p. 67, provides 
in part: “(r) “Telephone exchange service’ means serv- 
ice within a telephone exchange, or within a connected 
system of telephone exchanges within the same ex- 
change area operated to furnish to subscribers inter- 
communicating service of the character ordinarily fur- 
nished by a single exchange, and which is covered by the 
exchange service charge. 

“(s) ‘Telephone toll service’ means telephone serv- 
ice between stations in different exchange areas for which 
there is made a separate charge not included in con- 
tracts with subscribers for exchange service.” 

The character and classification of extended area serv- 
ice + thic situation as between these two branches of 
telephone service is critical, Extended area service, 
under the above definitions and under the definitions of 
courts of other states, is exchange service and not toll 
service. See, Barnes v. Arkansas Public Service Com- 
mission, 235 Ark. 683, 362 S. W. 2d 1; Ohio Central Tel. 
Corp. v. Public Utilities Commission of Ohio, 166 Ohio 
St. 180, 140 N. E. 2d 782; Southwestern Bell Tel. Co. v. 
United States, 45 F. Supp. 403. 

Even though extended area service may replace toll 
service between the particular local exchanges con- 
nected, it does not eliminate the need for toll lines lead- 
ing to a toll center under modern telephone practice. 
The extended area service is exchange service and the 
toll carrier cannot justifiably object, nor does North- 
western here. The justifiable complaint arises when 
toll lines and service are duplicated, either by the use 
of extended area circuits for toll purposes, or by the 
construction or addition of toll circuits or facilities. It 
is important to note that Consolidated does not propose 
to merge the Seneca and Thedford exchanges, but has 
maintained the identity of the Seneca exchange as a 
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separate exchange, including its status as a toll point for 
municipalities other than Thedford or Brownlee. The 
exchange areas are not merged for toll purposes. Un- 
der such circumstances, Consolidated did not have the 
right to unilaterally change the point at which it ex- 
changes long distance messages with Northwestern when 
the effect is to impair or destroy the value of the toll 
company’s lines and business. 

This court has said that the object and purpose of 
commission control of common carriers is to secure ade- 
quate sustained service for the public at the lowest rea- 
sonable cost, and to protect and conserve investments 
made for that purpose. Chambers Rural Tel. Co., Inc. 
v. K. & M. Tel. Co., Inc., 179 Neb. 735, 140 N. W. 2d 400. 

We have also said: “It is clear that the invasion by a 
telephone company of the territory of another telephone 
company, either in service or construction, was intended 
to be prohibited unless the invading company first 
applied for and received a certificate of convenience and 
necessity.” Sherdon v. American Communications Co., 
178 Neb. 454, 134 N. W. 2d 42. 

This court, even in the absence of a statute regarding 
duplication of facilities, has stated: “Duplicate lines of 
transportation by competing common carriers are ordi- 
narily incompatible with the public interest. Such a 
competing line will be authorized only for compelling 
reasons.” In re Application of Effenberger, 150 Neb. 
13, 33 N. W. 2d 296. See, also, The Greyhound Corp. v. 
American Buslines, Inc., 178 Neb. 9, 131 N. W. 2d 664. 

Where the specific problem raised in this case has been 
considered in other states, it seems to have been uni- 
formly held that duplication of toll telephone lines and 
service, in the manner proposed and partially accom- 
plished by Consolidated, is contrary to law and sound 
public regulatory policy. See, Clifton Forge-Waynes- 
boro Tel. Co. v. Commonwealth ex rel. Chesapeake & 
Potomac Tel. Co. of Virginia, 165 Va. 38, 181 S. E. 439; 
In re Citizens Telephone Co., Inc., 57 P. U. R. 3d 81. 
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Under the circumstances here, Consolidated did not 
have the authority to establish toll service without com- 
plying with the provisions of section 75-604, R. S. Supp., 
1963, and Northwestern was entitled to the order re- 
quested in its complaint. 

For the reasons stated, the action of the commission 
was in error, and its order of dismissal is reversed. 

REVERSED. 


EVERETT SATTERFIELD, APPELLANT, V. JOHN F, DUNNE =T 
AL., APPELLEES. 
142 N. W. 2d 345 


Filed May 6, 1966. No. 36193. 


1, Easements: Adverse Possession. The use and enjoyment which 
will create title by prescription to an easement are substantially 
the same in quality and characteristics as the adverse possession 
which will give title to real estate. The use and enjoyment must 
be adverse, under claim of right, continuous, notorious, exclu- 
sive, with the knowledge and acquiescence of the owner of the 
servient tenement, must continue for the full prescriptive 
period, and must be substantially identical. 

2. Easements. To establish a prescriptive right to an easement, 
all of the elements of a prescriptive use and enjoyment must be 
established by clear, convincing, and satisfactory evidence. 

3. Highways. If the owner of land encloses it with a fence and 
installs gates therein at the entrance and exit where the right- 
of-way is claimed across the tract, it is evidence that he recog- 
nizes the right of those who use the road to continue to use it. 

It is not indispensable to the establishment of a high- 

way by prescription that there has been no deviation in the line 

of travel. If the course of travel has remained substantially 
unchanged for the full period, it is sufficient even though at 
times, to avoid encroachments, obstructions, or the like upon 
the road, there have been slight changes in the line of travel. 
It is not indispensable to the establishment of .a road 
by prescription that there be an expenditure of public funds or 
work by the public authorities for its improvement or mainte- 
nance. Where there is an irreconcilable conflict on a materia! 
issue in such an action and where there has been such an ex- 
penditure of public funds or work on such road with the knowl- 
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edge of the owner, then such public expenditure or work may 
have the legal effect of the owner’s acknowledgment of the right 
of the public to use such road. 

6. Appeal and Error. When an action in equity is appealed, it is 
the duty of this court to try the issues de novo and to reach 
an independent conclusion without reference to the findings of 
the district court. Where in such a case the trial court has 
made a personal examination of the physical facts, and where, 
in the same case, the oral evidence in respect of material issues 
is so conflicting that it cannot be reconciled, this court will 
consider the fact that such examination was made and that 
such court observed the witnesses and their manner of testi- 
fying, and must have accepted one version of the facts rather 
than the opposite. 


Appeal from the district court for Loup County: 
Norris CHADDERDON, Judge. Affirmed. 


Robert V. Hoagland and Vogeltanz & Kubitschek, for 
appellant. 


Julius D. Cronin, for appellees. 


Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Ronin, District Judge. 


Ronin, District Judge. 

This is an action in equity brought by the appellant 
as plaintiff against the appellees as defendants to estab- 
lish a public road by prescription to an easement across 
the defendants’ land and to enjoin defendants from in- 
terfering with his right to use said road. Upon completion 
of trial at the request of the plaintiff the trial judge visited 
the premises by traveling the entire length of the alleged 
road. The district court found for the defendants and 
dismissed the petition. The plaintiff’s motion for new 
trial was overruled and the plaintiff appealed. 

This being an appeal in an action in equity, this court 
will try the issues of fact complained of de novo, and 
reach an independent conclusion as to what findings are 
required. § 25-1925, R. R. S. 1943; Toelle v. Preuss, 172 
Neb. 239, 109 N. W. 2d 293. Plaintiff states in his brief 
that the only substantial question involved in his appeal 
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is whether or not a public road by prescription has been 
established across defendants’ property by the evidence 
in this case. 

A review of the evidence is necessary to determine 
if the plaintiff has sustained his required burden of 
proof in this action. Plaintiff introduced into evidence 
as exhibit 1 an engineer’s map of Loup County, Nebraska, 
dated January 1, 1949. This exhibit identifies the por- 
tion of defendants’ lands involved herein as being gen- 
erally in the northwest corner of Loup County and in- 
cluding an alleged road running across Sections 2, 3, and 
11 and immediately south of the Calamus River which 
flows in a general southeasterly direction and through 
these sections. Plaintiff is an adjoining landowner to 
the south and east of defendants’ lands and both parties 
are engaged in the cattle ranch business. Exhibit 1 
depicts the location of state highways, county roads, and 
trail roads, but the disputed road was not located thereon, 
and was drawn by plaintiff in red on the exhibit. 

Plaintiff testified that he has used this road across de- 
fendants’ land since 1920 for hunting, fishing, and ranch- 
ing purposes until stopped by defendants on April 29, 
1965; that there were gates on this road wherever the 
fences crossed the road; and that this road course has 
been the same all through the years since 1920 to the 
present time. Plaintiff stated that the south Calamus 
River road was approximately 20 miles long, beginning 
with its junction with State Highway No. 183, proceeding 
in a northwesterly direction, and ending with the county 
line between Loup and Rock Counties. 

Four witnesses for the plaintiff testified as to the al- 
leged road and travel thereon. Art Roggasch lived in 
the south part of the county and testified that he first 
drove over this route in the 1920’s when he was duck 
hunting. He was married to one of the Dunne girls and 
that he saw people using the road years ago but did not 
know their names. Ray Birch testified that he carried 
mail to the Ovitt store in the 20’s but did not travel on 
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this disputed road or trail more than once or twice and 
did not testify there was a road over the land in question 
or that he saw anyone traveling on it. Jack Kraus, an 
employee of plaintiff, testified he had never been over the 
Dunne land until the last 2 or 3 years after the county 
closed the road on the Buell property. Robert Howard, 
another employee of plaintiff, testified as to meeting 
cars driven by fishermen but could not state that he saw 
any other use of the road. 

Roy A. Copp testified for plaintiff by deposition that 
while he lived at Taylor, he had traveled on a publicly 
used trail on the south side of the Calamus River up to 
and beyond the Dunne property during the period of 
1911 to 1946. He went up there to hunt and always went 
to the Dunne house and asked permission. He did not 
know where all the Dunne property was, but that he 
saw rural users of this road during this period of time. 
The deposition of Alice Dieleman states that she had 
traveled over this road from about 1932 to 1945 and that 
it was well defined; and that she had attended neighbor- 
hood dances which necessitated travel over the disputed 
road at times. 

Plaintiff alleges in his petition that a portion of the 
alleged road “has been graded and maintained by Loup 
County.” The record does not support this contention. 
The only evidence on this point is one isolated instance 
in October 1964, when a grader operator made one trip 
over the trail from the county road line south to Dunne’s 
buildings to smooth the trail at the request of a con- 
tractor hauling gravel donated by Dunne from his place 
to be used on the said county road. Both the contractor 
and the blade operator involved therein testified for the 
defendants and stated that this one instance of blading 
was without the knowledge of defendants. 

The testimony of the defendants and their witnesses is 
in direct conflict with those of the plaintiff as to whether 
any road or trail ever existed across defendants’ land 
that was used by the public. Defendants’ witnesses tes- 
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tified that for many years there has been a river road 
running in a general northwesterly direction on the south 
side of the Calamus River beginning at a point just north 
of Taylor and connecting the Harropp and Ovitt post 
offices, and proceeding about a mile west of the Ovitt 
post office located in Section 22, but instead of con- 
tinuing further toward defendants’ property, this road 
turned due north and crossed the river over the Fox 
Bridge and continued north a few miles to the graded 
county line road dividing Loup and Rock Counties. Ex- 
hibits 1 and 12 confirm the existence of this road. The 
point where the road turns north to cross the Fox Bridge 
is approximately 3 miles east of the east boundary of 
defendants’ property. 

Exhibit 11 is an aerial photograph of defendants’ land 
made by the Soil Conservation Service in 1954. No trail 
or road as claimed by plaintiff is visible on the exhibit, 
although trails from defendants’ buildings to the section 
line road to the north thereof and dividing Loup and 
Rock Counties are plainly identifiable. 

Defendants also introduced in evidence exihibt 12, 
which is a soil survey of Loup County prepared by the 
United States Department of Agriculture in 1934, which 
contains a Loup County soil map. This map shows types 
of soils, drainage, secondary roads, and trails. It is 
significant that this map fails to show any road or trail 
across the Dunne property .as contended herein by 
plaintiff. 

A neighboring rancher, Bernard T. Buell, testified that 
he lived 3%4 miles northeast of Dunne’s buildings; that 
he is 45 years of age, was born and raised there, has been 
familiar with the territory around the Dunne place all 
of his life, and was down there frequently; that there 
has never been a well-defined road used by the public 
through the Dunne place; and that he has never seen 
any travel on any trail roads south of the Calamus River 
on the Dunne property. L. A. Goochey testified that he 
moved into the Dunne neighborhood in 1907 and was 
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road overseer in the 1920’s under three different commis- 
sioners; that no work was ever done by the county on 
roads or trails on the Dunne land; and that there was no 
trail traveled by the public across the Dunne land but 
there were trails going “most any direction to where 
people lived.” Robert Schrup testified that he had been 
a county commissioner of Loup County for 6 years and 
rented land near the Dunne land for 8 years starting in 
1954; that the mail carrier to the Ovitt store used the 
Fox Bridge and did not therefore cross Dunne’s land; 
and that in 1947 when he went to Dunne’s place to help 
eradicate prairie dogs that he saw a “no trespassing” sign, 
but no roads or trails or any traffic on his premises. 

John F. Dunne, one of the defendants, testified that he 
is one of the commissioners of Loup County; that he is 
49 years of age; that there is no traveled road as alleged 
by plaintiff; that the gate on the alleged road on the 
east line of their property had been there 6 or 7 years: 
that he does not know who placed it there; that there has 
never been “any road along the red line drawn by Mr. 
Satterfield on the map, Exhibit 1, through my land or 
my brother’s”; that there have been “no trespassing” 
signs in numerous places along the Dunne property about 
as long as he can remember; and that “there has never 
been any auto gates on our property and what gates there 
are, are wire gates that you have to get out and open.” 
The defendant, William E. Dunne, is 59 years of age and 
has lived all his life on the Dunne ranch through which 
the alleged road crosses. His testimony generally cor- 
roborates that of his brother, John F. Dunne, and is in 
direct conflict with plaintiff’s testimony; and positively 
states that there never was a road, nor a trail road across 
his land as testified to by plaintiff. 

The substantive law applicable to this case we find 
stated in State ex rel. Game, Forestation & Parks Com- 
mission v. Hull, 168 Neb. 805, 97 N. W. 2d 535, wherein 
this court said: “The use and enjoyment which will 
create title by prescription to an’'easement are substan- 
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tially the same in quality and characteristics as the ad- 
verse possession which will give title to real estate. The 
use and enjoyment must be adverse, under claim of 
right, continuous, notorious, exclusive, with the knowl- 
edge and acquiescence of the owner of the servient tene- 
ment, must continue for the full prescriptive period, and 
must be substantially identical. 

“To establish a prescriptive right to an easement, all of 
the elements of a prescriptive use and enjoyment must 
be established by clear, convincing, and satisfactory evi- 
dence. 

“Tf the owner of land encloses it with a fence and in- 
stalls gates therein at the entrance and exit where the 
right-of-way is claimed across the tract, it is evidence 
that he recognize the right of those who use the road to 
continue to use it. 

“It is not indispensable to the establishment of a high- 
way by prescription that there has been no deviation in 
the line of travel. If the course of travel has remained 
substantially unchanged for the full period, it is suffi- 
cient even though at times, to avoid encroachments, ob- 
structions, or the like upon the road, there have been 
slight changes in the line of travel.” 

Our court reaffirmed the law cited in the Hull case 
in the recent case of Pierce v. Rabe, 177 Neb. 745, 131 
N. W. 2d 183. Applying the law to the sharp conflict 
in the facts in the instant case, it appears that plaintiff 
has not sustained his required burden of proof. 

In determining whether an alleged road is a public 
one, the matter of whether or not any governmental au- 
thority has maintained or improved it with the knowl- 
edge of the owner is most important. In State ex rel. 
Game, Forestation & Parks Commission v. Hull, supra, 
it is indicated that Cherry County had improved and 
maintained the alleged road at Hull’s request and claims 
were submitted by Hull for road work which strongly 
indicated that he acknowledged this to be a public road. 
In Pierce v. Rabe, supra, the record reflects that the 
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owner requested the county construct a bridge on a 
road leading to his land; that the bridge was constructed 
by the county on condition that the owner would convey 
enough land for a 40-foot road; and that the owner Rabe 
would give Pierce the accommodation road in question. 
In each of the above-cited cases the expenditure of public 
funds on road improvement or maintenance with the 
knowledge of the owner was held to remove the question 
either of the identity of the line of travel or the con- 
tinuity of its use, and had the legal effect of an acknowl- 
edgment of a public interest being vested in the road. 
It is not, however, indispensable to the establishment of 
a road by prescription that there be an expenditure of 
public funds or work by the public authorities for its 
improvement or maintenance. It is where there has been 
an irreconcilable conflict on a material issue in such an 
action that such public expenditure or work with the 
knowledge of the owner may have the legal effect of the 
owner’s acknowledgment of the right of the public to 
use such road. The facts do not warrant such a find- 
ing in this case. 

The record discloses that at the request of the plain- 
tiff the trial court, accompanied by the attorneys for 
both parties, traveled by automobile the entire distance 
of the alleged road across the defendants’ property and 
even proceeded for several miles to the southeast beyond 
the road in controversy. Plaintiff contends that the 
trial court should have viewed the entire south river 
road from its alleged beginning on the west to its junc- 
tion with State Highway No. 183 on the east. We reject 
this contention of plaintiff for the reason that the pro- 
posed additional travel for the trial court would obvi- 
ously be immaterial to the issues of this action. 

When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings 
of the district court. Where in such a case the trial court 
has made a personal examination of the physical facts, 
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and where, in the same case, the oral evidence in re- 
spect of material issues is so conflicting that it cannot 
be reconciled, this court will consider the fact that such 
examination was made and that such court observed the 
witnesses and their manner of testifying, and must have 
accepted one version of the facts rather than the oppo- 
site. City of Wilber v. Bednar, 123 Neb. 324, 242 N. W. 
644; Lackaff v. Bogue, 158 Neb. 174, 62 N. W. 2d 889. We 
will consider the findings of the trial court in arriving 
at a decision in this case on appeal, and we hold that the 
evidence is sufficient to sustain the judgment. 

For the reasons above set forth, the judgment of the 
trial court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES Woops, 
APPELLANT. 
142 N. W. 2d 339 


Filed May 6, 1966. No. 36228. 


1. Criminal Law. Under the Post Conviction Act, the sentencing 
court has discretion to adopt reasonable procedures for deter- 
mining what the motion and the files and records show, and 
whether any substantial issues are raised, before granting a full 
evidentiary hearing. 

Where no controverted material issues of fact are pre- 
sented, the facts as shown by the record are undisputed, the 
taking of oral testimony on the motion could not add to or de- 
tract from the information shown by the court’s files and 
records, and the court is satisfied that the prisoner is en- 
titled to no relief, no hearing is required under the provisions 
of the Post Conviction Act. 

Under the Post Conviction Act, a defendant may not 

be prevented from testifying in support of a claim under cir- 

cumstances where his testimony would be material. However, 
the mere filing of a motion under the Post Conviction Act, al- 
leging a denial or infringement of constitutional rights does not 
automatically entitle a petitioning prisoner to a trip to the 
sentencing court, even where an evidentiary hearing is required. 
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Appeal from the district court for Douglas County: 
JOHN E. Murpny, Judge. Affirmed. 


Fred J. Montag, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before CARTER, SPENCER, BoSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Ronin, District Judge. 


McCown, J. 

On March 4, 1963, an information was filed charging 
the defendant, Charles Woods, with the crime of rob- 
bery. On March 5, 1963, the defendant was present in 
court with counsel; he was advised of his right to pre- 
liminary hearing and jury trial; he waived filing of com- 
plaint and preliminary hearing; and he waived statu- 
tory service of a copy of the information and consented 
to be arraigned. The defendant entered a plea of guilty 
to the information and sentence was deferred. On the 
28th of March 1963, a judgment and sentence of 10 years 
in the Nebraska State Penitentiary was entered against 
the defendant. 

On March 12, 1965, the defendant filed a motion for 
modification of sentence in the district court. On July 
13, 1965, the district court having properly treated the 
motion as invoking the post-conviction procedure pro- 
vided by Laws 1965, c. 145, p. 486, entered an order re- 
quiring the county attorney to appear and show cause 
why a hearing should not be had and also appointed the 
public defender of Douglas County as counsel for the 
defendant in the proceedings. Said hearing was ordered 
for July 26, 1965. Hearing was had, counsel appeared, 
and the matter was heard and taken under advisement 
by the court. On September 17, 1965, an order was en- 
tered by the court which overruled and denied the de- 
fendant’s motion for modification. 

The defendant’s contention is that he is entitled to a 
full evidentiary hearing on any motion alleging a de- 
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nial or infringement of his constitutional rights, and 
that a hearing on an order to show cause directed to 
the prosecuting attorney is not such a hearing. 

A portion of Laws 1965, c. 145, § 1, p. 486, provides: 
“Unless the motion and the files and records of the 
case show to the satisfaction of the court that the pris- 
oner is entitled to no relief, the court shall cause notice 
thereof to be served on the county attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto.” 

The motion and the files and records in this case af- 
firmatively show that the petitioner’s motion was based 
solely on the allegation that he received a different 
and more severe sentence than a codefendant charged 
and convicted of the same crime. The defendant raises 
no issue, constitutional or otherwise, bearing upon his 
conviction. He charges only that his constitutional 
rights were violated when he was sentenced to the long- 
er term. It is important to note also that for purposes 
of the court’s consideration of the defendant’s motion, 
the allegations of fact made by the defendant were ac- 
cepted as true and correct. It is clear that the sentenc- 
ing court has discretion to adopt reasonable procedures 
for determining what the motion and the files and rec- 
ords show, and whether any substantial issues are raised, 
before granting a full evidentiary hearing. Where no 
controverted material issues of fact are presented, the 
facts as shown by the record are undisputed, the tak- 
ing of oral testimony on the motion could not add to or 
detract from the information shown by the court’s files 
and records, and the court is satisfied that the prisoner 
is entitled to no relief, no hearing is required under the 
provisions of the Post Conviction Act. 

The defendant apparently also takes the position that 
he is entitled to be personally present at any hearing 
had, whether it is a full evidentiary hearing or otherwise. 

A portion of Laws 1965, c. 145, § 1, p. 486, specifically 
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provides: “A court may entertain and determine such 
motion without requiring the production of the prisoner, 
whether or not a hearing is held.” This does not mean 
that a defendant may be prevented from testifying in 
support of a claim under circumstances where his testi- 
mony would be material. However, the mere filing of 
a motion under the Post Conviction Act, alleging a de- 
nial or infringement of constitutional rights, does not 
automatically entitle a petitioning prisoner to a trip to 
the sentencing court, even where an evidentiary hear- 
ing is required. The act itself points up the fact that 
there are occasions when allegations of facts outside the 
record can be fully investigated and developed without 
requiring the personal presence of the prisoner. 

For the reasons stated, the action of the district court 
was correct and is affirmed. 

AFFIRMED. 


M. MarJoriE BossBITT, APPELLANT, V. THE ORDER OF UNITED 


COMMERCIAL TRAVELERS OF AMERICA, APPELLEE. 
142 N. W. 2d 351 


Filed May 6, 1966. No. 36232. 


1. Trial: Judgments. Where there is a genuine issue of material 
fact it is error to render a summary judgment, but where the 
only question involved is one of law, summary judgment is 
proper. 

2. Contracts. Every contract is made with reference to and sub- 
ject to existing law, and every law affecting such contract is 
read into and becomes a part of the same. 

38. Insurance. An exclusionary proviso in an accident insurance 
policy covering death from intracranial hemorrhage is not 
violative of the public policy of this state. 


Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Gaines, Spittler, Neely, Otis & Moore, for appellant. 
Schmid, Ford, Snow, Green & Mooney, for appellee. 
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Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
and McCowy, JJ., and Rontn, District Judge. 


SPENCER, J. 

This is an action brought by M. Marjorie Bobbitt, 
hereinafter referred to as plaintiff, a surviving widow 
and the beneficiary in an insurance certificate issued 
to James Carroll Bobbitt in 1956 by The Order of United 
Commercial Travelers of America, a fraternal benefici- 
ary society, hereinafter referred to as defendant. 

The certificate provided benefits for death due to 
accidental means alone and independent of all other 
causes in the amount of $5,000. The application signed 
by the deceased provided that he accepted any certifi- 
cate issued on the application: “* * * subject to all the 
provisions of the Constitution and By-Laws of said Or- 
der as they now exist, or as they may hereafter be 
_amended, and agree on behalf of myself and my bene- 
ficiaries that benefits to be paid shall be those only 
which may be provided for in the Constitution and By- 
Laws of the Order in force and effect at the time anv 
accident occurs.” 

The certificate itself provides such member: 
is entitled to all the rights and benefits which may be 
provided for. such ‘Class A’ Insured Members in and by 
the Constitution of said Order in force and effect at the 
time any accident occurs.” (Italics supplied.) The cer- 
tificate also makes the application for insurance, a copy 
of which is attached to the certificate, a part of the 
contract. 

‘ The parties specifically agreed that the issue involved 
herein could be presented to the court as a matter of 
law on the documentary evidence and a stipulation of 
the parties. This was to be done by a motion for a 
summary judgment, notwithstanding the fact that a 
motion for summary judgment had earlier been pre- 
sented to the court on the documentary evidence. The 
trial court, on the theory presented by the parties, sus- 
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tained the motion for summary judgment, and the plain- 
tiff is now trying to shift position and to urge that where 
there is a genuine issue of material fact it is error to 
render a summary judgment. See Vackiner v. Mutual 
of Omaha, 179 Neb. 300, 187 N. W. 2d 859. 

The trial court questioned plaintiff’s counsel on hand- 
ling the matter as a summary judgment, and there can 
be no doubt but that the plaintiff desired to proceed on 
that basis. As we view the issue here presented, we 
agree with the trial court there was no issue of material 
fact involved in the decision, and the procedure used 
was proper. It was not a question as to the evidence 
being in conflict but as to whether, assuming an acci- 
dent, it is within the terms of the contract which is a 
question of law, in which instance summary judgment 
is proper. 

For the purpose of a decision herein, we accept the 
plaintiff’s contention that the deceased died as the result 
of an accidental fall in his bathtub which resulted in a 
subarachnoid hemorrhage. The plaintiff, in answer to 
a request for admission, stated: ‘“* * * the proximate 
cause of the death of James C. Bobbitt was the blow re- 
ceived on his head when he slipped and fell in the bath 
tub on June 21, 1963, which blow caused an aneurysm 
cf an internal carotid artery to rupture and thus produce 
a rnassive subarachnoid hemorrhage.” In addition to 
plaintiff’s admission, it is established without contradic- 
tion by the coroner’s report as well as the testimony of 
two doctors by deposition in evidence that death was 
due to a massive intracranial hemorrhage. We assume, 
therefore, that the intracranial hemorrhage which caused 
insured’s death was caused by the accident alone and 
independent of all other causes. 

The problem arises because of an amendment to de- 
fendant’s constitution, which became effective September 
1, 1962, and was in full force and effect at the time of 
insuted’s death. This provision, so far as material here- 
in, reads as follows: “Nor shall the Order be’ liable to 
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any person for any benefits for death, * * * by reason 
of any of the following conditions, whether caused by 
accidental means or not, to-wit: * * * any intracranial 
hemorrhage, cerebral thrombosis, and taking (volun- 
tarily or involuntarily) of any poison.’ (Emphasis 
supplied.) 

This constitutional provision was adopted subsequent 
to the issuance of the insurance certificate but prior to 
the accident. Although the application specifically pro- 
vides that the contract is subject to all subsequent con- 
stitutional amendments, the plaintiff urges that the pro- 
vision is contrary to public policy. 

Plaintiff argues: “It is horn-book law that neither a 
fraternal organization nor any other type of insurance 
company, by an amendment of its constitution or by- 
laws, deprive an insured or his beneficiary of rights ac- 
cruing under an original agreement. Certainly, the 
United Commercial Travelers cannot take away from 
Marjorie Bobbitt, beneficiary under the 1956 insurance 
certificate, benefits to which she was entitled under that 
contract.” The difficulty with plaintiff's position is that 
the contract at its inception specifically provided this 
right as a provision of the contract. 

If a violation of public policy exists, it must be in the 
nature of the exception itself and not in the fact it is 
embraced in a subsequent constitutional amendment. It 
certainly cannot be maintained that the inclusion of the 
provision making the contract subject to subsequent con- 
stitutional amendments is in itself contrary to public 
policy, because our statute, section 44-1035, R. R. S. 1943, 
specifically provides, so far as material herein: “Any 
changes, additions or amendments to said charter or arti- 
cles of incorporation, or articles of association, if a vol- 
untary association, constitution or laws, duly made or 
enacted subsequent to the issuance of the benefit cer- 
tificate, shall bind the member and his beneficiaries, and 
shall govern and control the agreement in all respects 
the same as though such changes, additions or amend- 
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ments had been made prior to and were in force at the 
time of the application for membership.” 

Every contract is made with reference to and subject 
to existing law, and every law affecting such contract is 
read into and becomes a part of the same. Turpin v. 
Standard Reliance Ins. Co., 169 Neb. 233, 99 N. W. 2d 26. 

Plaintiff argues that when uncertainty exists as to the 
meaning of an insurance contract and it is illegal and 
against public policy of the state, the agreement will not 
be enforced as made. The difficulties with plaintiff's 
argument are the premises that the meaning of the con- 
tract is uncertain and that it is illegal and against public 
policy. We see no uncertainty or ambiguity. The lan- 
guage of the application and certificate is intelligible and 
free from doubt. The constitutional provision incorpo- 
rated into the contract provides that death caused by any 
intracranial hemorrhage is not covered by the contract 
even though produced by an accident. It, therefore, 
would make no difference whether or not the intracranial 
hemorrhage is the result of trauma, as the exclusion is 
absolute and there is no coverage if the death is due to 
an intracranial hemorrhage. 

If, as suggested above, the contract is against public 
policy, it must be on the basis that the inclusion of such 
provision so limits the contract that it constitutes a fraud 
on the public. This premise is untenable in this situation. 
The contract is a very limited one. The undisputed 
medical testimony, in the record by deposition, is to the 
effect that subarachnoid hemorrhages in this area are 
fairly common, and that the general consensus is that 
when one does occur, in practically all instances it is a 
spontaneous hemorrhage and not the result of an acci- 
dent. This would constitute a very good reason why a 
limited accident policy would include such exclusion. 
While it is immaterial, because of the assumption we 
have made herein, it is of interest to note that the pa- 
thologist who performed the autopsy was of the opinion 
that the death could not have been accidental. We con- 
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clude that the exclusionary proviso in this instance does 
not violate public policy. 

Plaintiff argues that fraternal orders for years have 
sought to decrease their obligations to policyholders by 
the use of inhibitory provisos in their insuring agree- 
ments. This may be true, and while the contract will be 
strictly construed against the fraternal order, we can- 
not make a new agreement for the parties. 

Plaintiff takes comfort from the case of Moon v. Order 
of United Commercial Travelers, 96 Neb. 65, 146 N. W. 
1037, 52 L. R. A. N.S. 1203, Ann. Cas. 1916B 222, which 
involved this same defendant. The constitution involved 
in that case required the accident to be the proximate, 
sole, and only cause of the injury, and excluded deaths 
resulting wholly or in part from bodily infirmity or dis- 
ease. Moon had a variety of physical infirmities, includ- 
ing a heart difficulty, at the time of the accident. This 
court held that a jury question was presented as to 
whether death was due to the accident or to the heart 
condition, and affirmed a judgment for the plaintiff. 

In Long v. Railway Mail Assn., 145 Neb. 623, 17 N. 
W. 2d 675, a constitutional provision provided: ‘“ “There 
shall be no liability whatever unless death or disability 
results wholly from the injury, nor when any disease, 
defect or bodily infirmity is a contributing cause of 
death or injury, * * *”” 

In that case, we held: “If a disease, while existing, 
be but a condition and an accident the active, efficient 
and precipitating cause, the accident will be deemed 
the cause of death within the meaning of the policy and 
the agencies set in motion by the accident will be treated 
as effects or passive allies of the accident in bringing 
about the death,” and a jury question was presented to 
determine whether the heart condition was but a 
condition. 

We do not have an analogous situation in the instant 
case. The plaintiff concedes, and all of the evidence sus- 
tains, the fact that death was caused by an intracranial 
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hemorrhage. Plaintiff insists, and we assume that an 
accident caused the hemorrhage, so no fact question is 
presented. .The sole issue presented is whether cover-. 
age is provided by the policy where an accident produces 
an intracranial hemorrhage which causes the death. 
This is solely'a question of law. The trial court held 
accidental death from an intracranial hemorrhage is 
specifically excluded from coverage, and we sustain that 
conclusion. To hold otherwise is to ignore section 44- 
1035, R. R. S. 1943; to read the exclusionary proviso out 
of the policy; and to make a new contract for the parties. 
We affirm the judgment of the trial court. 
AFFIRMED. 


1 


MarTHA ESSAY, APPELLEE, v. EDWARD J. ESSAY, APPELLEE, 
BusSINESS CAPITAL, INC., of IOWA, INTERVENER- APPELLANT. 
142 N. W. 2d 337 


Filed May 6, 1966. No. 36235. 


Appeal and Error. An appeal will be dismissed as premature 
where no judgment has been rendered or final order made in 
the district court. 


Appeal from the district court for Box Butte County: 
ALBERT W. CrITES, Judge. Appeal dismissed. 


‘Reddish, Fiebig & Curtiss, Robert L. Jeffrey, and 
Richard L. Goos, for appellant. 


Wright, Simmons & Hancock, for appellee Martha 
Essay. 


Wade H. Ellis, for appellee Edward J. Essay. 
William H. Hein, for receiver Jones. 


Heard before CARTER; SPENCER, BosLaucH; BRowER, 
SmiTH,:and McCown, JJ., and Ronin, District. Judge. 
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BosLaucu, J. 

This action was commenced for the dissolution of a 
partnership, an accounting of its operations, and the ap- 
pointment of a receiver to wind up its affairs. This is 
an appeal by the intervener, Business Capital, Inc., of 
Iowa, from an order of the district court made on Sep- 
tember 8, 1965, approving the final account of the re- 
ceiver, allowing the fees of the receiver and his attor- 
ney, and ordering the distribution of the assets. 

This is the third appeal to this court in this action. 
In Essay v. Essay, 175 Neb. 689, 123 N. W. 2d 20, we 
held that the partnership which had existed between the 
plaintiff, Martha Essay, and the defendant, Edward J. 
Essay, was dissolved on April 13, 1960; and that the de- 
fendant was liable to the plaintiff for one-half of the 
amount by which his partnership investment account 
was overdrawn. A supplemental opinion, 175 Neb. 730, 
123 N. W. 2d 648, directed that a division of the profits 
earned after dissolution should not be made until after 
there had been a final accounting of the capital and 
assets of the partnership. 

In Essay v. Essay, ante p. 47, 141 N. W. 2d 436, we 
affirmed the judgment of the district court finding and 
determining that the defendant had no interest in the 
assets of the partnership on April 13, 1960, and no in- 
terest in the profits earned after that date. The order 
confirming the sale of the business to the plaintiff was 
also affirmed. 

On July 16, 1965, the receiver filed his final account 
and petition for distribution. The petition alleged that 
the receiver should be allowed an additional fee of 
$22,900 and his attorney $12,500. A copy of the account 
and petition was forwarded to Alan Curtiss, one of the 
attorneys representing the intervener, with a request 
that the attorney for the receiver be notified of any ob- 
jection that the intervener might have to the fees re- 
quested for the receiver and his attorney. 

Thereafter, Mr. Curtiss notified the attorney for the 
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receiver that the intervener would object to the fees 
proposed for the receiver, and an inquiry was made as to 
how the fees would be allocated. No written objections 
to the account or petition were filed by the intervener. 

A hearing on the final account and petition of the 
receiver was held on September 8, 1965. Mr. Curtiss 
was ill on that day and unable to appear in court. An- 
other member of his firm appeared and moved in open 
court for a continuance of the hearing. The motion was 
dictated into the record and supported by the stipulation 
of the parties that Mr. Curtiss had become ill during 
the early morning hours of that day and was unable to 
appear; and that there was no one else available who was 
sufficiently familiar with the facts and pleadings of the 
case to proceed with the hearing on behalf of the inter- 
vener at that time. The motion for continuance was 
overruled and the hearing proceeded with no one appear- 
ing in behalf of the intervener. 

The district court found that the final account and 
petition for distribution of the receiver should be al- 
lowed; that the receiver should be allowed an additional 
fee of $22,900; that his attorney should be allowed an 
additional fee of $12,500; that after payment of the fees, 
the balance on hand should be distributed according to 
the previous order of the court; that $41,000 of the fees 
allowed the receiver should be charged as cost of oper- 
ating of the business; that $13,500 of the fees allowed 
the attorney for the receiver should be charged as a cost 
of operation of the business; that the balance of the fees 
should be charged as costs and assessed against the de- 
fendant; and that a proposed order of distribution should 
be submitted by September 15, 1965. 

The receiver filed a proposed order of distribution on 
September 15, 1965. On the same day, an order was 
entered approving the proposed distribution subject, 
however, to written objections to be filed by any party 
on or before September 30, 1965. On September 16, 1965, 
a motion for a new trial and to vacate the order of Sep- 
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tember 8, 1965, was filed by the intervener. 

On September 23, 1965, the plaintiff filed objections 
to the proposed distribution alleging that chargeable 
costs accruing after April 20, 1964, should be charged 
jointly against both the defendant and intervener. On 
September 30, 1965, written objections to the proposed 
distribution were filed by the intervener and_ the 
defendant. 

A hearing on the objections was had on October 12, 
1965, and testimony was taken. The court took the 
matter under advisement and allowed the parties to file 
briefs. The intervener’s motion for new trial, filed Sep- 
tember 16, 1965, was overruled on this same day. The 
intervener filed a notice of appeal on November 8, 1965. 
The record does not show the decision of the trial court, 
if any, upon the objections of the intervener to the pro- 
posed order of distribution. 

The assignments of error relate to the overruling of the 
intervener’s motion for continuance on September 8, 
1965; the amount of fees allowed the receiver and his 
attorney; and the allocation of the fees between court 
costs and the cost of operation of the business. 

The intervener contends that the overruling of its mo- 
tion for a continuance on September 8, 1965, was an 
abuse of discretion and deprived it of due process of law. 
It is unnecessary to determine this question. The order 
of September 15, 1965, which approved the proposed 
distribution subject to the filing of written objections, 
eliminated any prejudice that might otherwise have re- 
sulted from the overruling of the intervener’s motion for 
a continuance on September 8, 1965. 

The effect of the order of September 15, 1965, was to 
leave the matter pending and subject to the further 
order of the district court. The objections filed by the 
intervener on September 30, 1965, incorporated the ob- 
jections contained in the motion for new trial filed on 
September 16, 1965. The objections further specifically 
attacked the fees allowed to the receiver and his attor- 
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ney and the apportionment of the costs of the receiver- 
ship and the court costs. These are the issues raised by 
this appeal. 

It is fundamental that there can be no appeal to this 
court until there has been a judgment or final order in 
the district court. § 25-1911, R.R.S. 1943. 

The record before us does not show that there has 
ever been a ruling upon the objections which were filed 
by the intervener. The situation is similar to that which 
occurs when a motion for new trial has been filed but 
there has been no ruling upon it. See, Harkness v. Cen- 
tral Nebraska Public Power & Irr. Dist., 154 Neb. 463, 
48 N. W. 2d 385; Mueller v. Keeley, 163 Neb. 613, 80 N. 
W. 2d 707. 

Upon the state of the record before us, we conclude 
that the appeal should be dismissed. 

APPEAL DISMISSED. 


HERMAN ENGELMEYER, APPELLANT, V. S. A. MURPHY ET AL., 
APPELLEES. 
142 N. W. 2d 342 


Filed May 6, 1966. No. 36288. 


1. Constitutional Law: Interest. The 1965 Nebraska Installment 
Sales Act held constitutional. Laws 1965, c. 268, p. 756. 

2. Constitutional Law. In construing constitutional amendments, 
consideration should be given to the circumstances leading to 
their adoption and the purpose sought to be accomplished. 

A constitutional amendment should not be construed 

so as to defeat its evident purpose, but rather so as to give it 

effective operation and suppress the mischief at which it was 
aimed. 


Appeal from the district court for Cuming County: 
Fay H. Potuock, Judge. Affirmed. 


Moodie & Moodie, for appellant. 
Kerrigan, Line & Martin, for appellees. 
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Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Burke, District Judge. 


Bos.aueu, J. 

This is an action for a declaratory judgment to deter- 
mine the validity of an installment sale contract made 
in conformity to the 1965 Nebraska Installment Sales 
Act. Laws 1965, c. 268, p.756. The trial court found that 
the act was constitutional and that the contract was 
valid. 

The parties have stipulated the facts necessary to a 
determination of the issues, and the record presents 
only a question of law. 

The plaintiff, Herman Engelmeyer, purchased a rotary 
hoe from the defendant, Lubker’s, Inc., on October 6, 
1965. The plaintiff executed a contract which provided 
for a downpayment and the payment of the balance of 
the purchase price in installments. The time price differ- 
ential included in the balance of the purchase price is in 
excess of 9 percent simple interest. The contract was 
assigned by Lubker’s, Inc., to the defendant, S. A. 
Murphy, who is licensed as a sales finance company. 

The defendants allege that the contract conforms to 
the provisions of the 1965 Nebraska Installment Sales 
Act and is valid and enforceable. The plaintiff alleges 
that the 1965 Nebraska Installment Sales Act is uncon- 
stitutional; and that the contract is in violation of the 
Installment Loan Act and the plaintiff is not required 
to pay any part of the time price differential. The case 
turns on the validity of the 1965 Nebraska Installment 
Sales Act. If the act is constitutional, the contract is en- 
forceable and the judgment of the district court must be 
affirmed. 

The history of the previous installment sales acts in 
Nebraska is important here. The first installment sales 
act was enacted in 1959. Laws 1959, c. 218, p. 753. This 
act was held to be special legislation in violation of Arti- 
cle III, section 18, of the Nebraska Constitution, and 
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declared invalid in Elder v. Doerr, 175 Neb. 483, 122 N. 
W. 2d 528. 

A second installment sales act was enacted by the 
1963 Legislature, Seventy-third Session. Laws 1963, c. 
270, p. 805. This act was held to be special legislation in 
violation of Article III, section 18, of the Nebraska Con- 
stitution, and declared invalid in Stanton v. Mattson, 
175 Neb. 767, 123 N. W. 2d 844. 

The opinion in Stanton v. Mattson, supra, was filed on 
October 18, 1963. The Seventy-fourth (Extraordinary) 
Session of the Legislature convened on October 21, 1963. 
The Legislature had been called into special session to 
consider, among other things, remedial legislation made 
necessary by the decision in Elder v. Doerr, supra, and 
cther litigation then pending in this court. Legislative 
Journal, p. 3, Seventy-fourth (Extraordinary) Session. 
On October 22, 1963, a bill (L.B. 9) proposing an amend- 
ment to Article III, section 18, of the Nebraska Constitu- 
tion, was introduced. The bill was passed on final read- 
ing on November 22, 1963. The proposed amendment 
was submitted to the electorate in November 1964 and 
adopted by the people. 

The 1965 Nebraska Installment Sales Act became 
effective May 24, 1965, and was in force on October 6, 
1965, the date on which the plaintiff entered into the 
contract for the purchase of the rotary hoe. 

The plaintiff alleges that the 1965 Nebraska Install- 
ment Sales Act is invalid in that it is a grant of special 
privileges in violation of Article I, section 16, of the Ne- 
braska Constitution; that it is a special law regulating 
interest where a general law could be made applicable; 
and that it is an unreasonable classification in violation 
of Article III, section 18, of the Nebraska Constitution, 
as amended. 

Article I, section 16, of the Nebraska Constitution, pro- 
vides: “No bill of attainder, ex post facto law, or law 
impairing the obligation of contracts, or making any 
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irrevocable grant of special privileges or immunities 
shall be passed.” 

Prior to the 1964 amendment, Article III, section 18, 
of the Nebraska Constitution, provided in part: “The 
Legislature shall not pass local or special laws in any of 
the following cases, that is to say: * * * Regulating the 
interest on money. * * * Granting to any corporation, 
association, or individual any special or exclusive privi- 
leges, immunity, or franchise whatever. In all other 
cases where a general law can be made applicable, no 
special law shall be enacted.” 

The 1964 amendment to Article III, section 18, of the 
Nebraska Constitution, deleted the prohibition against 
special laws “regulating the interest on money” and 
added a proviso to the last paragraph of the section so 
that it now provides: ‘Granting to any corporation, as- 
sociation, or individual any special or exclusive privi- 
leges, immunity, or franchise whatever; Provided, that 
notwithstanding any other provisions of this Constitution, 
the Legislature shall have authority to separately de- 
fine and classify loans and installment sales, to estab- 
lish maximum rates within classifications of loans or 
installment sales which it establishes, and to regulate 
with respect thereto. In all other cases where a general 
law can be made applicable, no special law shall be 
enacted.” 

In construing constitutional amendments, considera- 
tion should be given to the circumstances leading to their 
adoption and the purpose sought to be accomplished. 
Swanson v. State, 132 Neb. 82, 271 N. W. 264. It is 
apparent that the 1964 amendment to Article III, section 
18, of the Nebraska Constitution, was designed and in- 
tended to authorize legislation regulating installment 
sales. One of its purposes was to furnish a constitutional 
basis for the enactment of a valid installment sales act. 

The situation in this case is similar to that which was 
presented in State ex rel. Meyer v. County of Lancaster, 
173 Neb, 195, 113 N. W. 2d 63. There, the 1953 Indus- 
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trial Development Act had been declared invalid in 
State ex rel. Beck v. City of York, 164 Neb. 223, 82 N. 
W. 2d 269. The Constitution was then amended so as to 
authorize such legislation. In 1961, a new Industrial 
Development Act was passed. §§ 18-1614 to 18-1623, 
R. R. S, 1943. In State ex rel. Meyer v. County of Lan- 
caster, supra, the 1961 act was held valid except as to 
one provision. We held that the new act had to be 
viewed in the light of the constitutional amendment 
which had changed the Constitution in an attempt to 
permit legislation which previously had been held to 
be invalid. 

The language of the proviso in the 1964 amendment 
to Article III, section 18, of the Nebraska Constitution, 
which authorizes the Legislature to separately define 
and classify loans and installment sales “notwithstand- 
ing any other provisions of this Constitution” disposes of 
the arguments based upon Article I, section 16, and the 
last sentence of Article III, section 18, of the Constitution, 
as amended. The purpose of the 1964 amendment was 
to authorize installment sale legislation by removing 
all of the constitutional objections to such legislation 
that had previously existed. 

The plaintiff contends that the authority to separately 
define and classify loans and installment sales is not 
unlimited, and that the Legislature cannot make classi- 
fications which are unreasonable, arbitrary, or capri- 
cious. The plaintiff argues that the classification which is 
made by the 1965 Installment Sales Act is unreason- 
able and is, therefore, invalid under the Constitution as 
amended. 

There can be no presumption that the people of this 
state did not intend to accomplish something by adopting 
the 1964 amendment to Article III, section 18, of the 
Nebraska Constitution. Swanson v. State, supra. The 
amendment should not be construed so as to defeat its 
evident purpose, but rather so as to give it effective 
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cperation and suppress the mischief at which it was 
aimed. 

The purpose of the 1964 amendment to Article II, 
section 18, of the Nebraska Constitution, was to permit 
the Legislature to exercise broad powers in regard to 
legislation concerning classification and regulation of 
loans and installment sales. It was intended to remove 
the restrictions that had previously existed and to per- 
mit legislation that had been prohibited by the Con- 
stitution previous to its amendment. 

The 1965 Nebraska Installment Sales Act defines 
an installment sale as any transaction in which a buyer 
acquires goods or services from a seller pursuant to an 
agreement which provides for a time price differential 
and under which the buyer agrees to pay all or part of 
the time sales price in one or more installments and 
within 85 months. Laws 1965, c. 268, § 2 (5), p. 757. 
See, also, Laws 1965, c. 266, p. 752. The classification 
is very comprehensive and generally excludes only in- 
stallment sales of real estate or installment sales where 
the payments will extend over more than 85 months. 

The plaintiff argues that the failure to require that 
the seller retain the title to or a lien upon the goods 
makes the classification unreasonable. The classifica- 
tion which is made by the act is more general than 
that which the plaintiff suggests. As between the two, 
it would seem that the more general classification which 
the Legislature has adopted is a more reasonable classi- 
fication. 

The plaintiff refers to a number of other laws enacted 
by the 1965 Legislature and argues that they create 
unreasonable classifications within the finance industry. 
It is unnecessary to consider these acts in detail at this 
time. Their validity is not now before the court. It 
is sufficient here to observe that they do not make the 
classification established in the 1965 Nebraska Install- 
ment Sales Act unreasonable. 

The plaintiff suggests that if the parties had entered 
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into a contract containing other and different provisions, 
then their rights and liabilities would have been differ- 
ent and the contract would have been regulated by a 
different statute. This is precisely what the 1964 amend- 
ment to Article III, section 18, of the Nebraska Constitu- 
tion contemplates. By that amendment the Legislature 
is authorized to separately define and classify loans 
and installment sales, establish maximum rates within 
classifications of loans or installment sales, and to 
regulate with respect thereto. 

The classification which is made by the 1965 Nebras- 
ka Installment Sales Act is not unreasonable, arbitrary, 
or capricious. The act is a valid exercise of legislative 
power. 

The judgment of the district court is affirmed. 

AFFIRMED. 


HAROLD FOOS ET AL., APPELLEES, Vv. JACOB REUTER, 
APPELLANT. 
142 N. W. 2d 552 


Filed May 13, 1966. No. 36103. 


1. Boundaries. Either the plaintiff or defendant may, by proper 
plea, put in issue the fact that certain alleged boundaries or 
corners are the true ones, or that such have been recognized 
and acquiesced in by the parties or their grantors for a period 
of 10 consecutive years. 

2. Adverse Possession. The claim of title to land by adverse pos- 
session must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for the statutory 
period of 10 years. 


3. The claim of adverse possession is founded upon the 
intent with which the occupant has held possession, and this 
intent is ordinarily determined by what he has done in respect 
thereto. 

4, The burden of proving adverse possession is on the 


person asserting it. He must recover upon the strength of 
his own claim and not upon the weakness of his adversary’s 
title. ‘ 
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5. Boundaries. An owner of property does not recognize and 
acquiesce in the ownership by an adjoining landowner of any 
part of his property merely because he does not construct his 
fence on his property line. 

6. Appeal and Error. While the law requires this court, in deter- 
mining an appeal in an equity action involving questions of 
fact, to reach an independent conclusion without reference to the 
findings of the district court, this court will, in determining the 
weight of the evidence, where there is an irreconcilable conflict 
therein on a material issue, consider the fact that the trial 
court observed the witnesses and their manner of testifying. 


Appeal from the district court for Scotts Bluff County: 
TepD R. FED LER, Judge. Affirmed. 


Robert M. Harris, for appellant. 
W. H. Kerwin, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
BRowWER, SMITH, and McCown, JJ. 


BRowER, J. 

This action was brought by the plaintiffs and appellees 
Harold Foos and Ann Foos as joint owners of the west 
half of the southwest quarter of Section 25, Township 
22 North, Range 53 West of the 6th P.M., in Scotts Bluff 
County, Nebraska, for a judgment establishing the east 
boundary to said property and to enjoin the defendant 
from removing the survey stakes placed thereon. The 
defendant and appellant Jacob Reuter is the owner of the 
east half of said quarter section. When the plaintiff is 
referred to either in the singular or as Foos, the refer- 
ence is to Harold Foos. 

The defendant filed an answer and cross-petition in 
which he admitted the plaintiffs were the owners of the 
land described in the petition except a certain tract de- 
scribed by metes and bounds in the answer and desig- 
nated therein as Blackacre. It alleged the defendant 
was the owner of the east half of said quarter section in 
Section 25, together with Blackacre as to which it was 
alleged defendant had acquired title by adverse posses- 
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sion. The cross-petition asked to have his title to Black- 
acre quieted. The reply denies the defendant’s owner- 
ship of Blackacre. 

At the conclusion of the trial of the issues the district 
court found for the plaintiffs, and by its judgment estab- 
lished the line of the survey of the county surveyor as 
the boundary between the two tracts and dismissed the 
defendant’s cross-petition. 

The defendant alleges the trial court erred in finding 
the true boundary between the land of the plaintiff and 
defendant was that surveyed by the county surveyor, in 
finding the plaintiff was the owner of Blackacre, and 
in not quieting the title thereto in defendant by reason of 
his claimed adverse possession. This requires a care- 
ful review of the evidence. 

Blackacre consists of 2.2 acres of land lying along the 
length of the west side of the surveyed division line 
between the lands of the parties. It is irregular in shape. 
In 1963 the parties quarreled over the boundary line. 
Plaintiff employed the county surveyor, who surveyed 
and platted the line. Defendant was not satisfied with 
the line so determined and had another survey run 
which resulted in confirmation of that made by the 
county surveyor. Nails with red cloth attached were 
driven down this line and lath placed between them at 
intervals by the county surveyor. No attempt is made 
to question that the survey reestablished the original line 
between the two tracts. The defendant relies wholly on 
adverse possession to establish his claim of title to 
Blackacre. . 

Defendant purchased his farm, described in the deed 
as the east half of the southwest quarter of said section, 
in December 1922. The plaintiff bought his land by deed 
dated December 23, 1950, in which it is designated as 
the west half of said quarter section, from one Steele. 
He seems to have gone into possession in the spring of 
1951. The adverse possession claimed by the defendant 
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originated when the plaintiffs’ property belonged to 
Steele. 

Steele testified he bought his land in 1945. That spring 
he had a survey made by one Cooper, the then county 
surveyor. A plat of that survey, defendant’s exhibit 2, 
dated March 24, 1945, is in evidence. The survey was 
made primarily to establish Steele’s north line with re- 
spect to a third party’s private road located there. It 
did, however, incidentally purport to show the line be- 
tween the two premises in controversy here. The evi- 
dence showed the line so surveyed did not correspond 
with the government survey. It indicated, however, the 
division line as then used on the north was 16 to 24 feet 
over on the Steele land. The next year Reuter, at 
Steele’s suggestion, moved the fence back to the east 14 
feet. When Steele purchased the land a drainage ditch 
came from the west into his premises and went south 
through it. In the spring of the second year of his own- 
ership Steele, with the cooperation of the defendant, 
changed the course of the ditch by extending it eastward 
to the division fence. This was removed and the ditch 
dug south down the fence line to the south boundary 
of the premises where it was turned east. The water 
came down later in the season and the ditch washed 
down and “zigzagged quite a little bit.” They attempted 
to correct this with horse-drawn implements. The next 
spring, however, they got a dragline which straightened 
it. Another drainage ditch, referred to as the “stub 
ditch” was then dug to the north a short distance on 
Steele’s land. It connected with the former one, near 
the division line. From that time during his ownership 
Steele farmed from the west up to the drainage ditch on 
the south and to the fence north of it, and at that time 
defendant farmed the land to the east. Steele said the 
water originally had caused the ditch to erode and 
meander somewhat, but he thought that when straight- 
ened with the dragline it was on approximately the same 
line as the fence had been. The next spring after the 
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ditch was straightened up Reuter put a row of trees on 
the ditch bank. Steele had never returned to the land 
after he sold it in 1951. 

The defendant’s testimony was substantially the same 
as that of Steele with respect to the period in which 
those two were adjoining landowners. There is a con- 
siderable conflict in the evidence after the plaintiff pur- 
chased the west half of the quarter section from Steele. 

Defendant’s exhibit 4 is a plat made by defendant’s 
surveyor, one Roberts, admitted in evidence without 
the maker’s testimony. It shows Blackacre which ad- 
joins the surveyed division line to the west through its 
entire length. Its western boundary is quite irregular. 

The southern portion of Blackacre, extending about 
1,165 feet north from the south property line of the 
parties, is where the original drainage ditch was dug. 
This portion of Blackacre is referred to in the evidence 
as part A. It is 9 feet in width at the road on the south 
measured from the survey line to the center of the ditch 
on the west. It becomes wider as it extends to the 
north and is 45 feet wide at the point 1,165 feet from 
the south road. The row of trees hitherto referred to as 
planted by the defendant after the ditch was dug is on 
the east bank of the drainage ditch. Strands of barbed 
wire were later nailed to the trees to form a fence. The 
defendant testified he farmed continuously up to this 
row of trees after digging the ditch in 1947. When it was 
in alfalfa hay he cut it close to the trees. When in row 
crops running east and west he used it for turning space 
and as a road. From time to time he was forced to 
cut off the lower branches of the trees so as to get up 
close. Plaintiff testified he pastured up to these trees 
from the west in 1955 and 1956. He repaired the fence 
along the trees while so pasturing. Its use was unsatis- 
factory because the erosion would wash underneath the 
fence and it would not hold his cattle. The defendant 
claims title to the center of the ditch, but there is no 
evidence of substance that he ever made use of any 
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ground to the west of the trees which were on the east 
bank. Defendant testified plaintiff did not cultivate or 
use the ground east of the trees. Plaintiff stated this 
narrow neck, 614 feet wide to the south and only 27 
feet in width at any point, could not be utilized with 
modern machinery. At the south end of part A was 
a wooden check which the plaintiff tore out and re- 
placed with a new concrete one at his own expense in 
1955. Defendant’s exhibit 13 is a photograph showing 
the ditch area taken from the south of the check and 
looking north toward and beyond it. On both sides the 
area appears to be thick with dense underbrush much 
higher than the defendant’s son standing on the con- 
crete structure. The county surveyor testified they 
were unable to see through the brush in this area in 
surveying the line and were compelled to run an offset 
line and measure back from this to the division line 
which he established. The defendant admitted the 
plaintiff had pastured this portion of Blackacre in 1955 
and added a line of barbed wire to the fence in the trees. 
At one point defendant states he gave plaintiff permis- 
sion to so use it and at another says permission was not 
given. 

To the north of part A hitherto discussed is part B, 
beginning in the vicinity of the concrete check and ex- 
tending about 750 feet northward. This is a bog and 
unsuitable for cultivation. In this area is the so-called 
“stub ditch” dug by Steele. Defendant placed a fence 
on the east ditch bank to get on higher ground where the 
posts would hold. Defendant testified he pastured this 
area up to the fence. Plaintiff said there had been 
fences in this area from time to time but they were 
never in the same place and there never was an estab- 
lished line fence. The fence was never in a straight 
line, the posts were scattered about and staggered, and in 
places there were no posts at all. The plat, exhibit 4, 
shows two parallel fences in most of this area. Both 
parties claim to have pastured this disputed area. The 
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photograph, exhibit 13, seems to show the southern 
portion of the area immediately north of the concrete 
check and this appears wooded also. 

The northern portion of Blackacre west of the sur- 
veyed line is referred to in the testimony as part C. 
This appears from the evidence to be level, irrigated 
farmland used for cultivated crops. From the plat, ex- 
hibit 4, the area is about 695 feet in length. Defendant 
testified he built through part C a permanent fence on 
the line established between Steele and himself in 1947 
or 1948. It blew full of dirt and debris and was removed 
by him although the date of removal is not shown. There- 
after only temporary fences were used to keep the live- 
stock in while crops were being pastured or roughed 
down. No fences existed or had for some time been on 
the line there when the controversy between the parties 
arose in 1963. Defendant testified he claimed the dis- 
puted area in part C of Blackacre and testified it was 
farmed with crops by him or his tenants ever since he 
moved the fence back at Steele’s suggestion. He had 
not personally farmed it since the return of his son. The 
son, Leo Reuter, testified he went away in 1951 and re- 
turned in 1958. He testified to harvesting crops thereon 
from 1958 to 1962 inclusive. The plaintiff had a corn 
crop west of the surveyed line in 1962. It did not ex- 
tend eastward to include the disputed area. There was, 
however, a space used by the plaintiff immediately east of 
the corn for a road to tend his crop. Further east of that 
was an alfalfa field in part C. The defendant and his 
son testified it was all theirs. The plaintiff said part of 
it had been left by him when he had plowed up a pre- 
vious stand. He maintained he had alfalfa there for 
3 years before and had previously plowed up small grain 
to plant the alfalfa. Plaintiff testified that defendant 
kept moving the temporary fences further west and they 
were never placed in the same place. He stated defend- 
ant kept pushing the line over. The plaintiff said he 
farmed further east in 1954. There being no fence on 
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the boundary claimed by the defendant in part C, de- 
fendant and Leo Reuter relate the line to which they 
farmed in part C to fixed objects. They point out that 
they farmed from the east to a point south of a post in 
the north quarter line. Leo in particular relates the west- 
ern extent of defendant’s farming to that post. Neither 
the plaintiff nor the defendant set this post. The fence 
of which it was a part was installed by the owner of land 
to the south to mark the boundary of his road. The 
road at that point is curved. It was built when Leo was 
away and the rest of the fence was removed before his 
return. He testified it was in the same place as a 
former marker existing before he left in 1951. He said 
that the farmer who installed the fence told him in 
1958 the post was close to the proper line. The other 
marker is an irrigation box on the canal on defendant’s 
south property line. It is east of Blackacre, but the dis- 
tance from it is repeatedly referred to although no ac- 
curate measurements are given. Defendant testified 
they had farmed to a point 50 or 60 feet west of it. 

Several witnesses, living in the vicinity, testified on 
behalf of the defendant. Most of them relate only what 
they saw from driving along the road to the south or 
north of the premises on different occasions. They do 
not refer to specific dates of their observations. With 
the exception of one witness who assisted at harvest on 
one or two occasions, they had not entered upon the 
premises. 

A great deal of the evidence relates to the controversy 
which arose between the parties at and before the two 
surveys were run. The parties quarreled at the time. 
Each tried to build a fence on what he claimed to be the 
line. Each attempted to take out that built or being 
built by the other. Each accuses the other of making 
threats of violence. This testimony has little relevance 
to the question of adverse possession for the statutory 
period. It is of some significance as to the defendant’s 
intention of claiming title to the visible line set forth in 
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his answer. After plaintiff’s survey defendant asserted 
the same was wrong and procured another. The western 
boundary presently claimed is quite irregular and it is 
obvious no survey of the original government line would 
coincide with it. 

In McDermott v. Boman, 165 Neb. 429, 86 N. W. 2d 
62, this court held: “Either the plaintiff or defendant 
may, by proper plea, put in issue the fact that certain 
alleged boundaries or corners are the true ones, or that 
such have been recognized and acquiesced in by the 
parties or their grantors for a period of 10 consecu- 
tive years. 

“The claim of title to land by adverse possession must 
be proved by actual, open, exclusive, and continuous pos- 
session under a claim of ownership for the statutory 
period of 10 years. 

“The claim of adverse possession is founded upon the 
intent with which the occupant has held possession, and 
this intent is ordinarily determined by what he has done 
in respect thereto.” 

Further rules are set out in Linch v. Nichelson, 178 
Neb. 679, 134 N. W. 2d 796, as follows: ‘The burden of 
proving adverse possession is on the person asserting it. 
He must recover upon the strength of his own claim 
and not upon the weakness of his adversary’s title. 

“An owner of property does not recognize and ac- 
quiesce in the ownership by an adjoining landowner of 
any part of his property merely because he does not 
construct his fence on his property line.” 

We now apply these rules to the evidence outlined 
in the present case. The defendant claims title to Black- 
acre by adverse possession which, according to his own 
testimony, began in 1947 when the fences were moved 
back at Steele’s request. The quarrel concerning the 
line began in 1963. The burden rests upon the defend- 
ant to prove his possession continued uninterrupted for 
10 years. His possession for those years must have been 
actual, open, exclusive, and continuous. It must have 
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been under claim of ownership. The evidence here is 
conflicting. A great deal of Blackacre was embraced 
in the drainage ditch and stub ditch. It was not suitable 
for growing crops and had little value for pasture. Its 
principal value appears to have been for drainage. The 
plaintiff had entered into the area and removed and 
replaced the check at his own expense. He utilized part 
of its waters for irrigation. Both parties had at times 
pastured up to the fence along the trees. The banks 
of the ditch had at first been subject to being under- 
mined and washed away. It is reasonable to infer the 
trees were planted to prevent further erosion. The 
cultivated lands to the north were not enclosed but for 
brief periods. Plaintiff testified the line was constantly 
changing and that he had farmed part of the land in 
question in 1955 or 1956. His alfalfa was growing upon 
a portion of it in 1963 and had for 3 years previously. 
The trial court saw and heard the witnesses and found 
in favor of the plaintiff. ‘“ ‘While the law requires this 
court, in determining an appeal in an equity action in- 
volving questions of fact, to reach an independent con- 
clusion without reference to the findings of the district 
court, this court will, in determining the weight of the 
evidence, where there is an irreconcilable conflict therein 
on a material issue, consider the fact that the trial court 
observed the witnesses and their manner of testifying.’ ” 
Higgins v. Adelson, 131 Neb. 820, 270 N. W. 502. We con- 
clude, as did this court in Wells v. Tietge, 143 Neb. 230, 
9 N. W. 2d 180, that an examination of the record dis- 
closes that the defendant failed to prove, by clear and 
convincing evidence, adverse possession as alleged in his 
cross-petition. 

We find no error in the judgment of the trial court and 
the same is affirmed. 

AFFIRMED. 
Ware, C. J., not participating. 
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Filed May 13, 1966. No. 36167. 


1. Trial. In a jury case where different minds may draw different 
conclusions or inferences from the evidence adduced, or if there 
is a conflict in the evidence, the matter at issue must be 
submitted to the jury, but where the evidence is undisputed, 
or but one reasonable inference or conclusion can be drawn 
therefrom, the question is one of law for the court. 

2. Trial: Appeal and Error. If different instructions are given on 
the same subject, or there be separate paragraphs in one in- 
struction, they should be considered together, and if they fairly 
submit the case, the judgment will not be reversed for in- 
definiteness or ambiguity. 

3. Damages: Appeal and Error. Instructions which authorize a 
double recovery for the same element of loss are prejudicially 
erroneous. 


A paragraph of an instruction which informs 
the jury of the extent of the recovery authorized by another 
instruction, or another paragraph of the same instruction, is 
not ordinarily erroneous as submitting a double recovery for 
the same element of loss. 

5. Damages: Evidence. Where there is competent evidence of 
future pain and suffering that is reasonably certain to continue 
into the future, the amount of damages is for the jury. If the 
damages awarded bear a reasonable relationship to the injuries 
sustained, the court will not interfere with the verdict of the 
jury. 

6. Appeal and Error. Where a party agrees in open court to the 
manner of correcting an alleged error which the court adopts, 
such party after taking his chances on a favorable verdict will 
not be permitted to reassert the error after receiving an un- 
favorable result. 


Appeal from the district court for Douglas County: 
RupoLPy TEsAR, Judge. Affirmed. 


Swenson, Erickson & Nelson, for appellant. 


Kelley, Grant & Costello and Michael J. Dugan, for 
appellee. 


_ Heard before’ CARTER, SPENCER, BosLAuGH, BROWER, 
SmiTH, and McCown, JJ., and Burke, District Judge. 
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CaRTER, J. 

The plaintiff brought this action to recover for per- 
sonal injuries and property damages resulting from an 
automobile collision between his automobile and that of 
the defendant. The trial court sustained plaintiff’s mo- 
tion for a directed verdict on the question of liability 
and submitted only the question of the amount of plain- 
tiff’s damages. The jury returned a verdict for $9,652.99 
in favor of the plaintiff. The defendant has appealed. 

The collision occurred on July 17, 1963, at about 9 
a.m., at the intersection of Forty-first and Saratoga 
Streets in Omaha. Both streets were two-way streets 
about 25 feet wide. Plaintiff was driving his automobile 
south on Forty-first Street. It was a bright, sunny day, 
and the streets were dry. The evidence is that plain- 
tiff approached Saratoga Street at a speed of 10 miles 
an hour. He was driving up a moderate incline. When 
he was about 10 feet from the north edge of the inter- 
section he looked to the west, his right, and then to his 
left. He saw no traffic in either direction. His vision 
was limited by a bank and tree on the northwest corner 
of the intersection. Ata point 10 feet north of the north 
edge of the intersection plaintiff could see 35 to 40 
feet west on Saratoga Street. He saw no automobile 
when he looked at that point. He proceeded into the 
center of the intersection where his automobile was 
struck broadside by defendant’s automobile coming from 
the west on Saratoga Street. The evidence further 
shows that Forty-first Street was protected by Yield 
Right of Way signs on Saratoga Street. 

The evidence of defendant is that he lived near the 
middle of the block west of the intersection. He, ac- 
companied by his wife, drove away from their home in 
their standard-shift automobile and when he reached 
the incline down to Forty-first Street he lifted his foot 
from the accelerator and coasted slowly down to the 
intersection. He testified that he watched to the left 
until he was within a car length from the west edge of 
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the intersection where he could see one or two car 
lengths to the north of the intersection. He saw no 
traffic coming. He then looked right and saw no 
one. When he looked back to the left plaintiff’s auto- 
mobile was right in the middle of the intersection im- 
mediately in front of him. He struck the automobile and 
stopped almost immediately. Plaintiff’s automobile 
struck the east curb of Forty-first Street and traveled 
about 15 feet beyond the intersection. Defendant said 
that he did not see plaintiff’s car until just before the 
impact in the middle of the intersection. 

The applicable ordinance provides: “RIGHT OF WAY 
BETWEEN VEHICLES. (c) The driver of a vehicle 
approaching a YIELD RIGHT OF WAY sign shall yield 
right of way to all vehicles approaching from the right 
or left on the intersecting street which are so close as 
to constitute an immediate hazard. (d) Any driver in- 
volved in a collision at an intersection or interfering 
with movement of other vehicles after driving past a 
YIELD RIGHT OF WAY sign is deemed prima facie in 
violation of this section.” § 35.28.140, Omaha Municipal 
Code. 

Plaintiff alleged that defendant was negligent in failing 
to yield the right-of-way, in failing to keep a proper 
lookout, and in failing to keep his automobile under 
proper control. Defendant denied any negligence on 
his part and asserted that the sole and proximate cause 
of the accident was the contributory negligence of the 
plaintiff, which was more than slight. No specific acts 
of contributory negligence were charged or proved by 
the defendant. 

The trial court sustained the plaintiff’s motion for a 
directed verdict on the issue of liability. The defend- 
ant asserts this was error. 

The defendant in this case testified that he approached 
Forty-first Street at a slow rate of speed. He knew of 
the Yield Right of Way sign. He knew that his vision 
was limited to the north. When he was a car length 
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from the west edge of the intersection he looked to the 
north and could see one or two car lengths north of the 
north edge of the intersection. He did not look again 
until plaintiff's automobile was in the center of the 
intersection. It was then too late to avoid the collision. 
The plaintiff approached from the north and entered 
the intersection at a speed of 10 miles an hour. Defend- 
ant failed to yield the right-of-way to plaintiff as he 
was required to do. Plaintiff under these circumstances 
was of necessity within the range of danger and the 
duty was thereby imposed upon defendant to yield the 
right-of-way and avoid the accident. He failed to see 
the plaintiff’s automobile until it was in the center of the 
intersection. Defendant failed to respect plaintifi’s right- 
of-way and was negligent as a matter of law. Defend- 
ant’s evidence alone was sufficient to sustain the action 
of the trial court in sustaining plaintiff’s motion for a 
directed verdict on the question of liability. The only 
reasonable conclusion that can be drawn from the evi- 
dence is that defendant was negligent. 

The controlling rule is: “In a jury case involving 
issues of negligence where different minds may draw 
different conclusions or inferences from the evidence 
adduced, or if there is a conflict in the evidence, the 
matter at issue must be submitted to the jury, but where 
tne evidence is undisputed or but one reasonable infer- 
ence or conclusion can be drawn therefrom, the ques- 
tion is one of law for the court.” Colton v. Benes, 176 
Neb. 483, 126 N. W. 2d 652. 

The defendant complains that the trial court errone- 
ously instructed as to damages for pain and suffering. 
It is contended that instruction No. 6 does not limit future 
pain and suffering to such as is shown with reasonable 
certainty. The instruction provides in part: “If the 
evidence shows with reasonable medical certainty that 
some of the pain and injury is continuing and may in 
the future continue, and the duration thereof, you will 
consider and allow for that also.” The instructions must 
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be considered together. We think the quoted paragraph 
in instruction No. 6 properly informs the jury that it 
may allow damages for pain and suffering only to the 
extent that it is shown to a reasonable certainty. It is 
not necessary that the admonition be repeated in every 
instruction. The rule is stated in Brown v. Hyslop, 153 
Neb. 669, 45 N. W. 2d 743, as follows: “The meaning 
of an instruction, not the phraseology, is the important 
consideration, and a claim of prejudice will not be sus- 
tained when the meaning of the instruction is reason- 
ably clear. If different instructions are given on the 
same subject they should be considered together, and if 
they fairly submit the case, it will not be reversed for 
indefiniteness or ambiguity in one of the instructions. 
In determining whether or not there was error in a 
sentence or clause of an instruction, it will be consid- 
ered with the instruction of which it is a part and the 
other instructions, and the true meaning thereof will be 
determined not from the sentence or phrase alone but 
by a consideration of all that is said on the subject. 
Myers v. Willmeroth, 151 Neb. 712, 39 N. W. 2d 423; 
Bolio v. Scholting, 152 Neb. 588, 41 N. W. 2d 913.” The 
instruction complained of clearly limits the damages for 
future pain to those proved to a reasonable certainty. 
The instruction is not objectionable on that ground. 
Defendant also asserts that the instructions are errone- 
ous in that they permit recovery twice for the same 
loss, in other words, that there is a duplication of one 
element of recovery. It is the law that a duplication 
of an element of recovery constitutes prejudicial error. 
Singles v. Union P. R.R. Co., 173 Neb. 91, 112 N. W. 
2d 752. In addition to that part of the instruction here- 
tofore quoted, the trial court instructed that if the acci- 
dent aggravated or accelerated a latent or dormant con- 
dition, defendant would be liable for the whole of such 
result. The instruction goes to the extent of the lia- 
bility and does not involve a double submission for the 
same element of damage. We fail to see any prejudice to 
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the defendant in the manner the elements of damage 
were submitted. 

Some evidence got into the record concerning a heart 
condition which developed in plaintiff at some undis- 
closed time after the accident. No contention was made 
in the pleadings that the heart condition was attribut- 
able to the accident. The admissibility of the evidence 
was raised at the conclusion of the evidence. After 
discussion with the court the parties agreed that the 
evidence of plaintiff’s heart condition should be with- 
drawn from the consideration of the jury and that the 
trial would proceed. The trial court advised the jury 
that the evidence of plaintiff’s heart condition was with- 
drawn from the jury’s consideration. 

It is fundamental that a party may not be heard to 
complain of an alleged error which was corrected in a 
manner to which he agreed in open court. One may not 
waive an error, take his chances on a verdict, and when 
he loses, reassert the error. See, Ballantyne v. Parriott, 
172 Neb. 215, 109 N. W. 2d 164; O’Dell v. Goodsell, 152 
Neb. 290, 41 N. W. 2d 123; Sorter v. Citizens Fund Mut. 
Fire Ins. Co., 151 Neb. 686, 39 N. W. 2d 276. 

Defendant alleges that the judgment for $9,652.99 is 
excessive. The evidence sustains a finding of $205.36 
for work lost, $127.50 for tips lost, doctor bills in the 
amount of $241, and $628.85 for repairing his automobile; 
a total of $1,202.71. The balance of the judgment was 
for his injuries and pain and suffering from the date of 
the accident to the date of trial and for future pain and 
suffering. Any excessiveness of the verdict necessarily 
is in the award of $8,450.28 for the items of physical in- 
jury and pain and suffering. 

The evidence shows that plaintiff went to Dr. D. H. 
Bendorf on the day of the accident. Dr. Bendorf found 
the plaintiff suffering from pains in the neck, the left 
shoulder, the lower back, and the lower rib area. He 
took X-rays and found no bone injury, fracture, or dis- 
locations. He did find an arthritic condition of the 
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spine in the neck area. He found evidence of much 
spurring of the vertebrae due to arthritis which was 
present before the accident. Plaintiff received diathermy 
treatments to relieve pain and spasms on 15 occasions and 
15 B-12 injections and medicine for internal consumption 
to relieve pain and headaches. The evidence shows that 
these pains and headaches continued from the date of 
the accident to the time of trial. It is the testimony of 
Dr. Bendorf that the arthritic condition was aggravated 
by the accident and that the pains and headaches re- 
sulting therefrom will continue and are permanent. 
Dr. Joseph F. Gross, an orthopedic surgeon, examined 
the plaintiff on February 24, 1964, and found evidences 
of pain due to cervical strain caused by the aggravation 
of the arthritis and resultant spurring of the vertebrae. 
It was the opinion of Dr. Gross that the pain would 
continue for an indefinite time into the future, that the 
headaches would continue intermittently into the fu- 
ture, and that in his opinion the injuries aggravating the 
arthritic condition are permanent. 

The plaintiff was 57 years of age at the time of trial 
with a life expectancy of about 18 years. He and his 
wife both testified that he had been in excellent health 
and he testified he had never been to a doctor since 
he broke an arm when he was 7 years of age. He had no 
knowledge of his arthritic condition or the spurring of 
his vertebrae until after the accident. Both doctors tes- 
tified that it was the aggravation caused by the accident 
that caused the pains and headaches which he has suf- 
fered and will suffer indefinitely into the future. 

The amount of damages for pain and suffering, both 
that suffered and that which will reasonably be suffered 
in the future, is peculiarly for the determination of the 
jury. There is no yardstick by which damages for 
pain and suffering can be measured and compensated. 
If the verdict of the jury bears a reasonable relation- 
ship to the injuries sustained, the court will not disturb 
it. Peacock v. J. L. Brandeis & Sons, 157 Neb. 514, 60 
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N. W: 2d 643; Morford v. Lipsey Meat Co., Inc., 179 Neb. 
420, 138 N. W. 2d 653. We find no basis under the evi- 
dence for interfering with the verdict of the jury on 
the ground of its excessiveness. 

We find no prejudicial error in the record. The judg- 
ment is affirmed. 


AFFIRMED. 


MULLER ENTERPRISES, INC., APPELLANT, V. SAMUEL M. 


1. 


GERBER ET AL., APPELLEES. 
142 N. W. 2d 593 


Filed May 20, 1966. No. 36122. 


Appeal and Error. An opinion of the Supreme Court, which 
by reference is made a part of the mandate, must be examined 
to determine the judgment to be entered or the action to be 
taken by the trial court on remand. 

Judgments: Appeal and Error. After remand, the lower court 
has the power and duty, by execution or otherwise, to enforce 
a judgment which is in that court by reason of its judgment 
having been affirmed, or which has been entered by it in pur- 
suance of a mandate of the appellate court, or which has been 
sent back to it for execution. 

Equity. Where a court of equity has obtained jurisdiction of 
a case for any purpose, it will retain it for all, and will pro- 
ceed to a final determination of the case, adjudicate all mat- 
ters in issue, and thus avoid unnecessary litigation. 
Judgments: Appeal and Error. Public interest requires that 
there shall be an end to litigation, and when a cause has re- 
ceived the consideration of this court, has had its merits deter- 
mined, and has been remanded with specific directions, the 
court to which such mandate is directed has no power to do 
anything other than to enter judgment in accordance with 
such mandate. 


Appeal from the district court for Douglas County: 
JOHN EK. Murpuy, Judge. Reversed and remanded with 
directions. 


Haney, Walsh & Wall, for appellant. 
Howard: B. Westering, for appellees. 
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Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Koxger, District Judge. 


BRowER, J. 

This is the second appearance of this case in this 
court. Our previous opinion appears in Muller Enter- 
prises, Inc. v. Gerber, 178 Neb. 463, 133 N. W. 2d 913. 

In our previous opinion Muller Enterprises, Inc., and 
Robert Muller were designated as plaintiff or Muller, 
and Samuel M. Gerber and Samuel Gerber Advertising 
Agency, Inc., were referred to as defendant or Gerber. 
Those parties will be designated in the same manner 
herein. 

The facts are outlined in the former opinion and only 
those necessary to explain our present decision will be 
mentioned. 

At the previous trial in district court, the court en- 
tered judgment on August 23, 1963, which found the 
plaintiff and defendant had on December 8, 1960, entered 
into a valid and binding agreement whereby Gerber 
was to pay plaintiff Muller a “finders fee” of 10 percent 
of the closure fees received by Gerber as a result of 
Gerber’s advertising program for Service Life Insurance 
Co., hereinafter referred to as Service Life. The trial 
court then referred the matter to a referee for an ac- 
counting of the balance due on the closure fees received 
by Gerber. The referee reported a balance of $10,926.80 
due Muller on closures from March 1961 through De- 
cember 1963, and the trial court on April 13, 1964, en- 
tered judgment against defendant therefor. The dis- 
trict court in its judgment of April 13, 1964, sustained 
in part a motion of the defendant and held that any 
transactions occurring between Gerber and the Service 
Life under a new contract between them entered into Feb- 
ruary 27, 1964, after original decree and order of refer- 
ence would not ‘be subject to the 10 percent finders fee. 
The decision of this court in Muller Enterprises, ‘Inc. v. 
Gerber, supra, affirmed the judgment of the’ district 
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court in finding the parties had entered into a valid and 
binding agreement whereby Gerber was obligated to 
pay Muller 10 percent of the closure fees as well as the 
judgment for $10,926.80 entered on the referee’s report. 

However, on consideration of the cross-appeal, that 
part of the judgment of the trial court which held that 
any transactions under the new contract between Gerber 
and Service Life were not subject to the “Finders Con- 
tract” of December 8, 1960, was deemed by this court 
not to be responsive to the issues raised by the pleadings, 
inconsistent with the previous judgment, and not within 
its jurisdiction, and the same was reversed. 

The mandate of this court was issued April 9, 1965, 
and filed in the district court April 12, 1965. It stated 
that no error was found in the judgment of the district 
court except with respect to that portion of the judg- 
ment which sustained in part the motion of Gerber 
asking approval of a new contract between Gerber and 
Service Life, and in that respect the judgment was re- 
versed and in all other respects affirmed. It directed 
the trial court to proceed in conformity to the judg- 
ment and opinion of this court. 

On April 13, 1965, Muller made and filed an application 
to the trial court for a further hearing to determine the 
additional liability of Gerber accruing since the previous 
order of reference and for modification of the judgment 
of the trial court of April 13, 1965, in the light of the 
mandate of this court. 

On April 19, 1965, the trial court entered an order 
vacating its determination mentioned with respect to the 
subsequent contract between Gerber and Service Life. 
It directed the garnishees to pay into court a sufficient 
amount held by them under a temporary injunction to 
satisfy the judgment and interest. Payment in full there- 
of was made and defendant’s supersedeas exonerated. 

On April 30, 1965, plaintiff filed a second application 
for a further hearing to determine the amount of the 
defendant’s accruing liability arising subsequent to the 
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referee’s report. It had meantime issued new garnish- 
ment process against Service Life and the Omaha Na- 
tional Bank. Plaintiff also served notice to take the 
deposition of one Jay Bercovici. 

Defendant moved to quash the summons in garnish- 
ment, dissolve the garnishment, and filed a resistance 
to the taking of the deposition, and plaintiff, pursuant 
to permission of the court, filed a resistance to defend- 
ant’s several motions. 

On June 3, 1965, the trial court entered its order find- 
ing it was without jurisdiction to consider or adjudicate 
the controversy between the parties without the con- 
sideration of the contract between defendant and Service 
Life of February 27, 1964, which this court had held 
was without the issues. The order thereupon quashed. 
the two summonses in garnishment and the notice to 
take the deposition, and dismissed the application for a 
determination of accruing liability of the plaintiff without 
prejudice to any future action by either party. 

From this order of June 3, 1965, the plaintiff appeals 
to this court, contending the trial court erred in conclud- 
ing it was without jurisdiction to consider or adjudicate 
the accruing lability of the defendant to plaintiff by rea- 
son of the original contract of the parties set forth in 
our previous opinion. 

We sustain the assignment of error. 

An opinion of the Supreme Court, which by reference 
is made a part of the mandate, must be examined to 
determine the judgment to be entered or the action to be 
taken by the trial court on remand. Master Laboratories, 
Inc. v. Chesnut, 157 Neb. 317, 59 N. W. 2d 571. Our 
previous opinion affirmed the judgment of the trial court 
in all respects except as hitherto noted. The original 
judgment of the trial court of August 23, 1963, to which a 
copy of the agreement of December 8, 1960, was attached, 
held the same was a valid and existing contract between 
the parties. It determined plaintiff was entitled to re- 
ceive from the defendant 10 percent of the amount re- 
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ceived by the latter for leads or closures pursuant there- 
to but not for renewals. It appointed a referee to take 
and render an accounting in accordance with the find- 
ings. It expressly found it “should retain jurisdiction 
of the subject matter and of the parties, Muller Enter- 
prises, Inc., Samuel M. Gerber and Samuel Gerber Ad- 
vertising Agency, Inc., for the purpose of hearing and 
determining such other and further matters by way of 
accounting as may in the future be required by the pas- 
sage of time and the presently executory nature of the 
contract, such hearing or hearings to be upon such 
notice as the Court shall direct after written application 
therefor.” . 

The judgment of April 13, 1964, contained the follow- 
ing: “It is therefore ordered and decreed that any bona 
fide transaction or transactions past or future, by or 
between the defendant Samuel Gerber Advertising 
Agency, Inc. and Service Life Insurance Company of 
Omaha pursuant to the agreement referred to as Exhibit 
A (the contract of February 27, 1964) in said motion 
would not be subject to the contract sued on herein, a 
copy of which is attached to the original decree herein; 
and that payments made or to be made as a result of 
such transactions are not subject to the reservation of 
jurisdiction in the decree herein.” These quoted pro- 
visions of the judgments, affirmed by this court except 
as hitherto stated, clearly reserved jurisdiction to en- 
force necessary accounting in the future. 

In our previous decision, this court stated: “The con- 
tract is executory on Gerber’s part and it seems to us that 
it clearly contemplates that the duration of the obliga- 
tion is commensurate with Gerber’s performance, which 
he may terminate at any time.” Muller Enterprises, Inc. 
v. Gerber, 178 Neb. 463, 133 N. W. 2d 913. 

The opinion of the trial court and of this court clearly 
recognized the possible necessity of further accounting 
to carry out the purpose and intent of the judgment. 
“After remand, the lower court has the power and duty, 
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by execution or otherwise, to enforce a judgment which 
is in that court by reason of its judgment having been 
affirmed, or which has been entered by it in pursuance 
of a mandate of the appellate court, or which has been 
sent back to it for execution; and, generally, it has no 
power to stay, enjoin, or interfere with, the enforcement 
of the judgment.” 5B C.J. S., Appeal & Error, § 1977, 
p. 614. Ifa re-reference is necessary to carry into effect 
the enforcement of the judgment of the trial court af- 
firmed by this court, the trial court has power to so do. 
See 5B C. J. S., Appeal & Error, § 1976, p. 613. It is 
clear that the judgment of the trial court and the opin- 
ion of this court contemplated the completion of the 
accounting with respect to the agreement between the 
plaintiff and the defendant. The plaintiff is entitled to 
receive 10 percent of all closure fees received by defend- 
ant which arise under the contract of the parties of 
December 8, 1960. 

“Where a court of equity has obtained jurisdiction of 
a case for any purpose, it will retain it for all, and will 
proceed to a final determination of the case, adjudicate 
all matters in issue, and thus avoid unnecessary litiga- 
tion.” Zwink v. Ahlman, 177 Neb. 15, 128 N. W. 2d 121. 
“Public interest requires that there shall be an end to 
litigation, and when a cause has received the consider- 
ation of this court, has had its merits determined, and 
has been remanded with specific directions, the court to 
which such mandate is directed has no power to do any- 
thing other than to enter judgment in accordance with 
such mandate.” Berg v. Midwest Laundry Equipment 
Corp., 178 Neb. 770, 135 N. W. 2d 457. 

The trial court erred in finding it had no jurisdiction 
to consider or adjudicate the accruing liability of the 
defendant to the plaintiff under the contract entered 
into on December 8, 1960. 

Its judgment is therefore reversed and the cause re- 
manded for further proceedings, with leave to file addi- 
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tional pleadings, if necessary, in accordance with this 
opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Haroip E. SCOFIELD, APPELLEE, V. JOHN HASKELL, 
APPELLANT. 
142 N. W. 2d 597 


Filed May 20, 1966. No. 36191. 


1. Trial: Evidence. In this state the strict rule of cross-examina- 
tion has been adopted and it is not ordinarily permissible to 
cross-examine a witness upon a matter not related to his testi- 
mony-in-chief simply because such matter is relevant to the 


issues. 

2. However, within the meaning of this rule, 
cross-examination is proper as to anything tending to affect the 
aecuracy, veracity, or credibility of witnesses. 

3. Where testimony is given by a witness on 


direct examination from which an inference of fact arises 
favorable to the party producing him, anything within the 
knowledge of the witness tending to rebut that inference is 
admissible on cross-examination, and the opposing party is 
entitled to pursue that line of cross-examination as a matter of 
right. 

4. Witnesses: Trial. Where plaintiff offers evidence of his physical 
condition, he thereby waives the right conferred by section 25- 
1206, R. R. S. 1948, as to any physician who shall have attended 
him, even though such physician attended him before the time 
fixed by plaintiff’s testimony as the beginning of his disability. 

5. Automobiles: Negligence. The rule that generally it is negli- 
gence as a matter of law for a motorist to drive a motor vehicle 
on the highway in such a manner that he cannot stop in time 
to avoid a collision with an object within the range of his vision 
has no application to an operator of a vehicle who undertakes 
to pass another. 

A left-hand turn across a public highway into 

a private road is fraught with danger, and one making such a 

move is required to exercise a degree of care commensurate with 

the danger. 


Appeal from the district court for Valley County: 
WILLIAM F. Manasit, Judge. Reversed and remanded 
with directions. 
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Vogeltanz & Kubitschek, for appellant. 
Wagoner & Grimminger, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Kuns, District Judge. 


SPENCER, J. 

This is an appeal from a judgment for $6,162.17 from 
the district court for Valley County, rendered on a ver- 
dict in favor of Harold E. Scofield, plaintiff, and against 
John Haskell, defendant, for personal injuries and prop- 
erty damage sustained because of the alleged negligence 
of the defendant. 

Plaintiff, driving his GMC pickup to the south and 
east on highway No. 11 at a speed of 50 to 60 miles 
per hour, approached the defendant’s 1948 Dodge from 
the rear. Plaintiff testified that at a point 144 miles 
southeast of Ord, when plaintiff was 30 to 40 feet behind 
the defendant, the passing lane being clear, the plain- 
tiff honked his horn to pass and then pulled out to pass 
the defendant. The defendant suddenly made a left- 
hand turn without warning, and came to a stop astraddle 
the road. Plaintiff attempted to make a right turn to 
avoid hitting the defendant, went down an embank- 
ment on the south, and his car rolled over two and one- 
half times. Defendant was turning into what the evi- 
dence clearly indicates was a private road usually closed 
off with a gate or cable, and on which the owner testified 
he had posted a “No Trespassing” sign. 

Defendant’s version of the occurrence is that he put 
on his turn signal 100 feet before the road; that he 
pulled to the right; and started to turn, but came to an 
abrupt stop before crossing the centerline because a 
car was approaching. He does admit, however, that 
his car was diagonal and in a northeasterly direction 
when he stopped. His companion, who was sitting in 
the front seat, did not observe the car defendant said 
was approaching, and the plaintiff testified positively 


326 NEBRASKA REPORTS { VoL. 180 
Scofield v. Haskell 


that no car was approaching. In any event, it is evident 
that the jury accepted plaintiff’s version of the facts. 
Defendant urges several assignments of error, only one 
of which has merit. We will discuss that one first, and, 
because the judgment is being reversed and the cause 
remanded for a retrial on the issue of damages only, 
we will briefly discuss the other assignments. Defend- 
ant’s assignment of error No. 2 concerns the restriction 
on the cross-examination of Doctor House, plaintiff’s 
orthopedic specialist. The following exact quotation 
from the record poses the problem: “Q. Had he had any 
previous injuries prior to August 14, 1963? A. Not to 
his neck as far as my knowledge is concerned. Q. And 
therefore the first examination you made as to his in- 
jury was about a year and a half after August 14, 1963, 
is that not correct? A. That is correct. Q. Is any of this 
part that you have examined the arthritic condition 
caused by something else not connected with the acci- 
dent? BY MR. WAGONER: Objected to as improper 
cross examination; not limited to any of the evidence of 
the medical injury brought out on direct examination 
in the absence of foundation so the witness can not in- 
telligently answer the question. BY THE COURT: 
Overruled, you may answer. A. My opinion is that the 
findings observed clinically and on X-ray are the result 
of trauma or injury. Q. Did I understand that he had a 
previous injury which you treated him for prior to Au- 
gust 14, 1963? A. He had a previous injury not directly 
related to the— Q@. When was that? A. This could be 
privileged communication. BY THE COURT: Yes, it 
is. BY MR. WAGONER: Objection, this is not brought 
out in direct examination; there has been no claim on 
the plaintiff for any other injuries to any other part of 
the body not defined and described in his testimony and 
we feel the doctor would not be in a position to answer 
the treatment other than connected with the accident of 
August 14, 1963. BY THE COURT: Sustained. BY 
MR. VOGELTANZ: We have no further cross exam- 
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ination. (JURY EXCUSED.) BY MR. VOGELTANZ: 
At such time the defendant offers to prove by the wit- 
ness Dr. House that there was a previous injury and that 
part, if any, of the inability and the inability to func- 
tion and pain that now exists is a matter of the previous 
injury which Dr. House treated and this defendant is en- 
titled to show the same to the jury as is the extent of 
such injury, when it occurred, what it was and the re- 
sult there of and the result thereof and the result of the 
treatment thereof. BY MR. WAGONER: To which the 
plaintiff objects for the reason it is improper cross ex- 
amination; that it is not examination directed or cal- 
culated to impeach the testimony of the witness and for 
the reason that the witness testified prior to counsel’s 
question that any treatment performed upon the plain- 
tiff prior to August 14, 1963 was to a different part of 
the body and not to the area of the body testified to by 
the witness on direct examination and shown to have no 
connection with the present condition of the plaintiff.” 

Plaintiff urges that the trial court in this instance 
strictly observed and properly applied the rule of prac- 
tice that a party should not be permitted to cross-ex- 
amine a witness as to a matter foreign to the scope of 
his direct examination, and that the rule of strict cross- 
examination has been adopted and is in force in this state. 
See Grosse v. Grosse, 166 Neb. 55, 87 N. W. 2d 900. 

In Zelenka v. Union Stock Yards Co., 82 Neb. 511, 
118 N. W. 103, we said: “In this state the strict rule of 
cross-examination has been adopted, and it is not ordi- 
narily permitted to cross-examine a witness upon a 
matter not related to his testimony in chief, simply be- 
cause such matter is relevant to the issues. This does 
not, however, mean that a cross-examination must be 
confined to the questions asked upon the direct exam- 
ination. Any question concerning the matter which is 
the subject of the direct examination may be inquired. 
into.” 

The difficulty in this case is that the cross-examination 
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could be within the scope of the direct examination. No 
record was made as to the nature of the previous injury 
nor the time thereof. The plaintiff, from the first ob- 
jection made, was apparently prepared for an attempt 
to elicit information on the previous injury. The doctor 
said that plaintiff had a previous injury “not directly 
related to” and then stopped. His testimony, however, 
is that the plaintiff’s condition is the result of trauma. 
We determine that the restriction on cross-examination 
was prejudicial. Defendant was certainly entitled to 
know the nature of the previous injury to test the credi- 
bility of the witness and his inference that the present 
disability was solely the result of the injury involved 
in this action. 

In Zimmerman v. Lindblad, 154 Neb. 453, 48 N. W. 
2d 415, the plaintiff complained because the defendant 
was permitted to elicit information as to a previous in- 
jury on cross-examination. In that case we said: ‘The 
general rule is that a party has no right to cross-examine 
a witness except as to facts and circumstances connected 
with matters testified about on his direct examination. 
Atwood v. Marshall, 52 Neb. 173, 71 N. W. 1064. How- 
ever within the meaning of this rule cross-examination 
is proper as to anything tending to affect the accuracy, 
veracity, or credibility of the witness. Citizens Bank of 
McCook v. Warfield, 85 Neb. 328, 123 N. W. 315. Also 
where testimony is given by a witness on direct exam- 
ination, from which an inference of fact arises favorable 
to the party producing him, anything within the knowl- 
edge of the witness tending to rebut that inference is 
admissible on cross-examination, and the opposing party 
is entitled to pursue that line of cross-examination as a 
matter of right. Larson v. Hafer, 105 Neb. 257, 179 N. 
W. 1013. Again, anything within the knowledge of a 
witness tending to rebut evidence given on direct ex- 
amination is admissible as a matter of right on cross- 
examination. Blue Valley State Bank v. Milburn, 116 
Neb. 131, 216 N. W. 299.” . 
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There is no merit to any claim of privileged commu- 
nication. When the plaintiff called the medical witness 
to testify as to the extent of his injuries and to sustain 
his allegations of permanent injury, he waived any 
privilege as to that witness, and the defendant is per- 
mitted to cross-examine on any point that could have 
any bearing on plaintiff’s disability and the cause thereof. 

Section 25-1207, R. R. S. 1943, specifically provides, 
so far as material herein: “Any person who institutes 
any action in any court to recover damages for personal 
injuries or in which his physical or mental condition is 
one of the issues involved in such action, shall be deemed 
to have waived the right and privilege conferred by sec- 
tion 25-1206 as to any physician or surgeon who is pres- 
ently attending or who has attended such person for the 
physical or mental injuries or conditions involved in 
such action.” See, also, Ansnes v. Loyal Protective Ins. 
Co., 133 Neb. 665, 276 N. W. 397, in which we held: 
“Where plaintiff offers evidence of his physical con- 
dition, he thereby waives the right conferred by section 
20-1206, Comp. St. 1929, as to any physician who shall 
have attended him, even though such physician attended 
him before the time fixed by plaintiff’s testimony as the 
beginning of his disability.” 

Defendant argues that this case is controlled by the 
rule that generally it is negligence as a matter of law 
for a motorist to drive a motor vehicle on the highway 
in such a manner that he cannot stop in time to avoid 
a collision with an object within the range of his vision. 
This rule clearly has no application to the facts in this 
case. We held in Warren v. Bostock, 170 Neb. 203, 102 
N. W. 2d 55: “This rule, recognized in certain situations, 
has no application to an operator of a vehicle who under- 
takes to pass another.” 

Defendant’s assignment of error No. 3 is to the effect 
that the assessment of damages was grossly excessive. 
While the assignment is now immaterial, it is without 
merit. Plaintiff’s medical evidence indicates injuries of 
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a permanent character. The verdict bears a reasonable 
relationship to the injuries sustained. See Peacock v. 
J. L. Brandeis & Sons, 157 Neb. 514, 60 N. W. 2d 643. 

Defendant’s assignment of error No. 4 insists the ver- 
dict of the jury is clearly against the weight and reason- 
ableness of the evidence; and assignment of error No. 
5 is that the court erred in failing to direct a verdict in 
favor of the defendant. Clearly, a jury question was pre- 
sented. Defendant attempted a sudden turn across 
a public highway into a private road. A left-hand turn 
across a public highway into a private road is fraught 
with danger, and one making such a movement is re- 
quired to exercise a degree of care commensurate with 
the danger. The jury could have determined defendant 
made such movement without prior warning and without 
exercising the degree of care commensurate with the 
danger. See Petersen v. Schneider, 153 Neb. 815, 46 N. 
W. 2d 355. 

Defendant’s assignment of error No. 8 is directed to 
the giving of instructions Nos. 15 and 16, probably upon 
defendant’s assumption that the plaintiff was bound by 
the rule of stopping within the range of his vision re- 
ferred to previously. There is no merit to this assign- 
ment. Instructions Nos. 15 and 16 state the law applica- 
ble in this jurisdiction to the facts in this case. 

Defendant’s assignment of error No. 9 complains of 
the use by the trial court in instruction No. 20 of the 
words “in finding for the plaintiff,” rather than the 
words, “If you find for the plaintiff.” The choice of 
words was very poor, but when the instruction is read 
in context there can be no question as to its meaning. 

We are convinced that the jury has settled the issue of 
liability herein fairly and upon sufficient evidence. We 
determine the only error to be the restriction of the cross- 
examination of a medical witness. This went only to the 
issue of damages. There is, therefore, no need to retry 
the issue of liability. — 

In Caster v. Moeller, 176 Neb. 446, 126 N. W. 2d 485, 
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where negligence of the defendant and contributory neg- 
ligence of the plaintiff were involved, we held: “Where 
the court is convinced upon a review of the whole case 
that the jury has settled the issue as to responsibility 
fairly and upon sufficient evidence, so that dissociated 
(sic) from other questions it ought to stand as the final 
adjudication of the rights of the parties, and that there 
has been such error in the determination of damages 
as to require the setting aside of the verdict, a new 
trial as to damages alone may properly be ordered.” 

We reverse the judgment and remand the cause, but 
limit the new trial to the issue of damages. The finding 
on liability has determined that the plaintiff was not 
guilty of contributory negligence more than slight, if any. 
We direct that the jury should be instructed that if it 
finds that the plaintiff was guilty of contributory negli- 
gence, such shall be considered by it only in mitigation 
of damages and in proportion to the amount of contribu- 
tory negligence which it may attribute to the plaintiff. 
§ 25-1151, R. R. S. 1943. 

REVERSED AND REMANDED WITH DIRECTIONS. 
See post p. 406, for dissenting opinion. 


City oF Granp ISLAND, A MUNICIPAL CORPORATION, 
- APPELLEE, v. RupoLPH L. EHLERS ET AL., APPELLEES, 
IMPLEADED WITH ISLAND SupPLy COMPANY, A 
CORPORATION, ET AL., APPELLANTS. 

142 N. W. 2d 770 


Filed May 27, 1966. No. 36110. 


1. Statutes. In construing a statute, the court must look to the 
objective to be accomplished, the evils and mischiefs sought to 
be remedied, or the purpose to be served, and place on it ‘a 
reasonable construction which will best effect its purposes, 
rather than one: which will defeat it. 

In determining the legislative intent, all statutes re- 

; lating to the same subject should be construed and considered 

’ together. 
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The court takes judicial notice of the contents of 
legislative journals. 

Courts will assume that the Legislature acted with 
full knowledge of the facts on which the legislation is based, 
particularly as to statutes passed at the same session. 

. Where statutes involve the same general field and 
where they are enacted at the same session of the Legislature, 
the last of the two enacted supersedes the former. 

All statutes in pari materia must be considered to- 
gether and construed as if they were one law, and, if possible, 
effect given to each provision. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Reversed and remanded. 


Wagoner & Grimminger, Walter P. Lauritsen, Chesley 
S. Baker, and Kenneth H. Elson, for appellants. 


Franklin L. Pierce and Duane A. Burns, for appellee 
City of Grand Island. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitTH, and McCowy, JJ., and Dittrick, District Judge. 


McCowy, J. 

This is a suit by the plaintiff, City of Grand Island, 
a city of the first class, against the members of the 
county board of Halli County and numerous owners of 
real estate in three separate tracts designated as ‘“‘in- 
dustrial areas” by the county board, for a declaratory 
judgment declaring and determining the rights, status, 
and duties of the plaintiff and the county board under 
the Suburban Development Act and the Industrial Areas 
Act, respectively sections 16-901 to 16-904, R. R. S. 1943, 
and sections 19-2501 to 19-2508, R. R. 8. 1943. 

The principal issue is whether the county board had 
the power or authority to designate industrial areas 
within 1 mile beyond and adjacent to the corporate 
boundaries of the City of Grand Island. 

On March 16, 1957, the Suburban Development Act 
for cities of the first class became law. It authorized 
a first-class city to extend its zoning regulations to the 


VoL. 180] JANUARY TERM, 1966 333 
City of Grand Island v. Ehlers 


area 1 mile beyond and adjacent to its corporate bound- 
aries. 

On April 2, 1957, the Industrical Areas Act became 
effective. The act provided a procedure under which 
county boards were authorized to designate industrial 
areas outside the boundaries of any incorporated city 
or village, except cities of the metropolitan class. 

On May 20, 1958, the county board designated area 
No. 3 as an industrial area. On July 17, 1958, area No. 
1 was so designated. On July 29, 1961, the City of Grand 
Island enacted an ordinance designating all land within 
1 mile beyond and adjacent to its corporate boundaries as 
residence “A” districts. On June 20, 1963, the county 
board entered an order designating area No. 2 as an in- 
dustrial area. On July 17, 1963, this action was com- 
menced by the city. 

It is undisputed that each of the three areas here in- 
volved was outside the boundaries of the City of Grand 
Island, but within the 1-mile limit. It is also clear that 
each of the three areas was designated as an industrial 
area in compliance with the procedures provided by sec- 
tions 19-2501 to 19-2508, R. R. S. 1943. 

The plaintiff City of Grand Island asked for a judg- 
ment declaring and determining that the county board 
had no right, power, or authority to zone as an industrial 
area any land in the area 1 mile beyond and adjacent to 
the corporate boundaries of Grand Island, and that the 
orders of the county board as to the three industrial area 
tracts here involved were void. 

Following trial in the district court, judgment was en- 
tered finding that the county board was without author- 
ity to establish industrial areas within 1 mile beyond 
and adjacent to the corporate boundaries. of Grand Is- 
Jand, and that the purported establishment of these in- 
dustrial areas was void. This appeal on behalf of cer- 
tain of the property owners followed. 

Since 1927, cities of the first class in Nebraska have 
had authority to regulate and restrict the use of land 
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located within the boundaries of the municipality under 
the provisions of what are now sections 19-901 to 19- 
914, R. R. S. 1943. Since 1937, cities and villages of all 
classes have had authority to carry out municipal plan- 
ning and create a planning commission “to make and 
adopt plans for the physical development of the munici- 
pality, including any areas outside its boundaries which, 
in the commission’s judgment, bear relation to the 
planning of such municipality” under the provisions of 
what are now sections 18-1301 to 18-1307, R. R. S. 1943. 

County boards have been empowered to adopt a zoning 
resolution and to zone territory within their jurisdiction 
under section 23-114, R. R. S. 1943, and to regulate and 
restrict land use under sections 23-161 to 23-174, R. 
R. S. 1943, which provisions have been in effect since 
1941. 

Effective April 12, 1957, section 23-114, R. R. S. 1948 
(the statute granting county boards the authority to 
adopt zoning resolutions), was amended to provide that 
“the powers created by this section shall not be exer- 
cised within the limits of any incorporated village nor 
within the area over which zoning jurisdiction has been 
granted to any city.” In 1961, section 23-161, R. R. S. 
1943 (the statute granting jurisdiction to county boards 
for regulation and restriction of land use), was amended 
to provide that the powers granted by that section shall 
not be exercised within the limits of any incorporated 
city or village and shall not apply “within the area over 
which zoning jurisdiction has been granted to any city 
or village.” 

On March 16, 1957, the Suburban Development Act 
was enacted which, for the first time, granted to cities 
of the first class the authority ‘“‘to extend and apply by 
ordinance its zoning regulations, property use regula- 
tions, building ordinances, electrical ordinances, and 
plumbing ordinances, to the area one mile beyond and 
adjacent to its corporate boundaries with the same force 
and effect, as if such outlying area were within the 
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corporate limits of such city; Provided, no such ordi- 
nance shall be extended or applied so as to prohibit, pre- 
vent, or interfere with the conduct of normal farming, 
livestock operations, existing businesses, or industry.” 
§ 16-901, R. R. S. 1943. 

The foregoing provisions constitute the general zoning 
authority granted to cities and counties. 

On April 2, 1957, the Industrial Areas Act became 
effective. These statutes are now codified as sections 
19-2501 to 19-2508, R. R. S. 19438. This act provided that 
the owners of any contiguous tract of real estate con- 
taining 20 acres or more, “no part of which is within 
the boundaries of any incorporated city or village,” 
may file with the county clerk of the county in which 
the real estate is situated an application requesting the 
county board to designate such contiguous tract “as an 
industrial area.” § 19-2501, R. R. S. 1943. The statutes 
require the giving of notice by publication and a public 
hearing before the county board. “After such hearing, 
if the county board shall find from the evidence produced 
that (1) such tract is suitable for use as an industrial 
area, (2) it will be generally beneficial to the commu- 
nity, and (3) the owners of all the land embraced there- 
in have consented to such designation, such board shall 
designate such tract as an industrial area * * *.” § 19- 
2503, R. R. S. 1943. 

“Upon designation of such tract as an industrial area 
by the county board, such designated area shall there- 
upon be reserved for use for industrial purposes only.” 
If the tract has an assessed valuation of more than 
$100,000, it is not subject to annexation by any first 
or second class city or village: § 19-2504, R. S. Supp., 
1963. 

“During the period any area is designated as an in- 
dustrial area as provided by sections 19-2501 to 19-2508, 
the county board shall have exclusive jurisdiction for 
zoning and otherwise regulating the use of the indus- 
trial area in such a way as to confer upon the owners 
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and users thereof the benefits of a designated tract to 
be held and reserved for industrial purposes only; Pro- 
vided, such authority shall not be granted to the county 
board if the zoning of such designated area is within the 
jurisdiction of any city or village.” § 19-2505, R. R. S. 
1943. 

During the time any tract is designated as an indus- 
trial tract, the owners “shall provide at their expense 
for water, electricity, sewer, and fire and police pro- 
tection.” § 19-2507, R. R. S. 1943. 

Other sections of the act deal with additions to an 
industrial area and with discontinuance or termination. 

It is essentially the city’s position that the Industrial 
Areas Act is a law “to regulate and restrict the location 
and use of land for trade or industry and as such consti- 
tute laws limited to ‘zoning.’ ” The essence of the city’s 
position is that if the county board had no jurisdiction or 
authority under general zoning statutes to “zone” areas 1 
mile beyond and adjacent to the city’s boundaries, then 
it also had no authority to “designate an industrial area” 
under the Industrial Areas Act. To a large degree, the 
position is premised on the rule that there cannot be at 
the same time within the same territory two distinct 
municipal corporations exercising the same powers, ju- 
risdiction, and privileges. This rule applies in a terri- 
tory in which two municipal corporations of like kind 
and powers attempt to function coincidentally. However, 
this inhibition is limited to a situation where the juris- 
diction, powers, and privileges conferred on the con- 
flicting governmental agencies are substantially coex- 
tensive in scope and objective, and no objection exists 
to the power of the Legislature to authorize the forma- 
tion of two municipal corporations in the same territory 
at the same time for different purposes. The same terri- 
tory may be occupied by a city and a county. In cases of 
conflict between jurisdiction of a city and a county, in 
some instances it has been held that the one serving 
the superior right of the people must prevail over the 
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one serving a subordinate purpose; and in various 
situations, counties have been authorized to exercise 
control over property within a village or city. See, 2 
McQuillan (3d. Ed.), Municipal Corporations, § 7.08, 
pp. 270 to 273; Incorporated Village of Lloyd Harbor v. 
Town of Huntington, 4 N. Y. 2d 182, 149 N. E. 2d 851. 

It is quite evident here that the Legislature knew 
that both cities and counties had general jurisdiction and 
authority for zoning. In adopting the Industrial Areas 
Act, it enacted provisions which were specific, dealing 
with the designaton of “industrial areas,” and had the 
right within constitutional limits to specify the 
jurisdiction. 

In construing a statute, the court must look to the 
objective to be accomplished, the evils and mischiefs 
sought to be remedied, or the purpose to be served, 
and place on it a reasonable construction which will 
best effect its purposes, rather than one which will de- 
feat it. Rebman v. School Dist., 178 Neb. 313, 133 N. W. 
2d 384. 

The Industrial Areas Act is clear as to the real estate 
which may be designated as industrial areas; which 
governmental subdivision has authority to designate; the 
procedure to be followed; the findings required; the 
effect of designation upon the right of a city to later 
annex; and the obligation of owners as to utilities and 
police and fire protection. Section 19-2501, R.R.S. 1943, 
requires only that it be “any contiguous tract of real 
estate containing twenty acres or more, no part of which 
is within the boundaries of any incorporated city or vil- 
lage, * * *.” Jf the Legislature had wished to provide 
that the land to be designated an “industrial area” must 
be outside the general zoning jurisdiction of any city or 
village as well as outside the corporate boundaries, it 
could have said so. The intention of the Legislature 
that the provisions with respect to designation of an 
industrial area and its effect should be primary to and 
imposed upon any general zoning provisions is apparent 
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from the language of section 19-2505, R. R. S. 1943. Where 
the county board has exclusive jurisdiction for zoning 
and otherwise regulating the use of the industrial area 
upon designation, it was specifically required to be ex- 
ercised “in such a way as to confer upon the owners 
and users thereof the benefits of a designated tract to be 
held and reserved for industrial purposes only.” In de- 
termining the legislative intent, all statutes relating to 
the same subject should be construed and considered 
together. State ex rel. Menard v. Nichols, 167 Neb. 
144, 91 N. W. 2d 308. It is quite apparent that as to gen- 
eral zoning jurisdiction as between a city and a county, 
the problem was considered by the Legislature, both 
before and after the passage of the Industrial Areas Act 
as well as in the act itself. A thorough consideration of 
the sometimes overlapping and sometimes conflicting 
provisions of the statutes dealing with general zoning 
jurisdiction and authority of cities and counties per- 
suades us that the Legislature specifically contemplated 
that industrial areas to be designated by the county 
board could be located within the general zoning juris- 
diction of cities. An examination of the legislative his- 
tory and background also persuades us that the designa- 
tions of industrial areas and the effect on matters other 
than zoning was the primary consideration of the 
legislation. 

The court takes judicial notice of the contents of the 
legislative journals. Omaha National Bank v. Jensen, 
157 Neb. 22, 58 N. W. 2d 582. The Legislative Journal 
of 1957 is illuminating. The following amendment was 
offered to change section 3 of L.B. 70 (the Industrial 
Areas Act, now section 19-2503, R. R. S. 1943), by adding 
a proviso after the last word, the proviso reading as 
follows: “Provided, if such tract is located in whole or 
in part in the area over which any city or village exer- 
cises zoning jurisdiction outside of its corporate limits, 
no such designation of such tract shall be made unless 
first approved by the majority vote of the city council 
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or village trustees.” The proviso amendment was adopted 
on March 6, 1957. More significant, however, on March 
15, 1957, the entire proviso amendment was stricken 
by the Legislature. The bill then proceeded without 
further significant changes and was enacted unanimously 
on March 28, 1957, and signed by the Governor on April 
2, 1957. If the bill had been passed with the proviso 
amendment, it would have been expressly clear that the 
county board had authority to designate an area as an 
industrial area within the zoning jurisdiction, but out- 
side the corporate boundaries of a city, but approval by 
the city would have been first required. The city argues 
that the rejection of the proviso meant that the Legis- 
lature had determined that the county had no authority 
to proceed under the act as to land within the general 
zoning jurisdiction of the city in the absence of the 
proviso amendment. We believe it establishes not only 
that the Legislature contemplated that industrial areas 
could be created within the zoning jurisdiction of cities 
and villages, but also that the county board had authority 
and sole jurisdiction to designate them. 

Courts will assume that the Legislature acted with 
full knowledge of the facts on which the legislation is 
based, particularly as to statutes passed at the same 
session. Omaha National Bank v. Jensen, supra. Even 
where the statutes involve the same general field, where 
they are enacted at the same session of the Legislature, 
the last of the two enacted supersedes the former. John- 
son Fruit Co. v. Story, 171 Neb. 310, 106 N. W. 2d 182. 

All statutes in pari materia must be considered to- 
gether and construed as if they were one law, and, if 
possible, effect given to each provision. State ex rel. 
Menard v. Nichols, supra. In the case at bar, the county 
board of Hall County, Nebraska, had the power and au- 
thority to designate industrial areas within 1 mile beyond 
and adjacent to the corporate boundaries of the City of 
Grand Island. The findings required to be made by. the 
county board before designating these areas as ‘“indus- 
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trial areas” are fully supported by the evidence. Which 
governmental subdivision had jurisdiction for general 
zoning regulation was to be determined as of the re- 
spective dates each of the areas was designated as an 
industrial area. The city’s general zoning jurisdiction then 
attached upon designation by the county board, sub- 
ject to the reservation for use of the area for industrial 
purposes provided by the Industrial Areas Act. 

It is significant to note that a large part of the city’s 
argument, and many of its objections, are directed at 
the legislative policy involved in what is referred to as 
“strangulation of the city or village,” the prohibition 
against subsequent annexation of “industrial areas,” and 
the consequent inability of the city to tax the area. It 
is quite apparent that these considerations are the root 
core of the conflict here. If the city’s position were ac- 
cepted, the conflict would only be postponed as well as 
intensified. Whether this legislation was wise or not is 
a question for the Legislature and not for this court to 
decide. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded with directions 
to enter judgment in accordance with this opinion. 

REVERSED AND REMANDED. 


City oF BELLEVUE, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. EASTERN SARPY COUNTY SUBURBAN FIRE 
PROTECTION DISTRICT, APPELLANT. 

143 N. W. 2d 62 


Filed May 27, 1966. No. 36205. 


1. Municipal Corporations. Generally, a city may annex territory 
that is also a part of the territory of a district or public corpo- 
ration formed for a limited purpose. 

The rule against distinct municipal corporations ex- 

ercising the same powers, jurisdiction, and privileges within the 

same territory at the same time applies to municipal corpora- 
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tions whose jurisdiction, powers, and privileges are substan- 

tially coextensive in scope and objective. 

. The Legislature has provided for the automatic de- 
tachment of a part of the territory of a fire protection district 
upon its annexation by a city or village. § 31-766, R. R. S. 1943. 

4. Constitutional Law: Municipal Corporations. Section 31-766, R. 
R. S. 1943, held constitutional. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Affirmed. 


Richard G. Stehno, for appellant. 
John E. Rice, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmiTH, and McCown, JJ., and Ronin, District Judge. 


BosLaucu, J. 

Beginning in 1959, the city of Bellevue, Nebraska, an- 
nexed 24 tracts of land which, also, were a part of the 
Eastern Sarpy County Suburban Fire Protection Dis- 
trict. The city brought this action under section 31-766, 
R. R. S. 1943, against the fire protection district to de- 
termine the rights, duties, and obligations of the parties. 

The district court found that the territory annexed 
by the plaintiff city should be detached and excluded 
from the defendant and its boundaries changed accord- 
ingly; that the defendant should retain all of its assets; 
and that the defendant should have no further duty to 
furnish fire protection within the area annexed by the 
plaintiff. From that judgment the defendant has ap- 
pealed to this court. 

The defendant contends that the plaintiff has no au- 
thority to annex territory that is part of a suburban fire 
protection district; that section 31-766, R. R. S. 1943, is 
unconstitutional; and that the method prescribed in Chap- 
ter 35, article 5, R. R. S. 1943, as amended, for changing 
the boundaries of a fire protection district is exclusive. 

A city of the first class is authorized to annex terri- 
tory which is contiguous or adjacent to it if it is urban 
or suburban in character and not agricultural land that 
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is rural in character. § 16-106, R. S. Supp., 1963. Gen- 
erally, a city may annex territory that is also a part of 
the territory of a district or public corporation formed 
for a limited purpose. City of Pelly v. Harris County 
Water Control & Improvement Dist., 145 Tex. 443, 198 
S. W. 2d 450; State ex rel. East Lenoir Sanitary Dist. v. 
City of Lenoir, 249 N. C. 96, 105 S. E. 2d 411; In re 
Annexation of City of Anchorage, 129 F. Supp. 551. 

The rule against distinct municipal corporations ex- 
ercising the same powers, jurisdiction, and privileges 
within the same territory at the same time applies to 
municipal corporations whose jurisdiction, powers, and 
privileges are substantially coextensive in scope and 
objective. See, 62 C. J. S., Municipal Corporations, § 
85, p. 202; 2 McQuillan, Municipal Corporations (3d Ed.), 
§ 7.08, p. 269. 

In this state the Legislature has provided the proce- 
dure for adjusting the rights, duties, and obligations of 
sanitary and improvement districts, road improvement 
districts, and fire protection districts whenever all or any 
part of the territory of such a district is annexed by a 
city or village. Section 31-766, R. R. S. 1943, provides 
that if a part of the territory of such a district is an- 
nexed by a city, and the city and district do not agree 
upon the proper adjustment of all matters growing out 
of the annexation, either party may apply to the dis- 
trict court of the county where the major portion of the 
district is located for an adjustment of such matters. 

Section 31-766, R. R. S. 1943, further provides that 
after a hearing upon the application, the district court 
may enter an order fixing the rights, duties, and obliga- 
tions of the parties. The division of the assets, liabil- 
ities, maintenance, and other obligations of the district 
is to be equitable and must not prejudice the rights of 
any bondholder or creditor of the district. In every such 
ease the order “shall require a change of the district 
boundaries so as to exclude from the district that por- 
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tion of the territory of the district which has been 
annexed.” 

The defendant contends that section 31-766, R. R. S. 
1943, is invalid because it is an unlawful delegation of 
legislative power. The defendant argues that the statute 
permits the district court to revise the boundaries of 
the district which is a legislative and not a judicial 
function. 

The authority conferred upon the district court by 
section 31-766, R. R. S. 1943, is to adjust matters growing 
out of the annexation. The statute contemplates that 
the annexation shall be complete at the time the appli- 
cation is filed. Although the order of the district court 
must recite the change in boundaries which then be- 
comes effective upon the entry of the order, the district 
court has no discretion as to how the boundaries shall 
be changed. The statute requires that the order exclude 
from the district the territory of the district which has 
been annexed. The annexation by the city determines 
how the boundaries of the district shall be changed. 
There is no delegation of authority to the district court to 
fix boundaries. 

The defendant further contends that section 31-766, 
R. R. S. 1943, is invalid because the act of which it 
was a part was amendatory of section 16-106, R. R. S. 
1943, and did not contain the section which it amended. 

Section 16-106, R. R. S. 1943, relates to the authority of 
cities of the first class to annex territory. Section 31- 
766, R. R. S. 1943, relates to the adjustment of the rights, 
duties, and obligations of the district and a city where 
the city has annexed a part of the territory of the dis- 
trict. Although section 31-766, R. R. S. 1943, recognizes 
the right of -a city of the first class to annex territory 
which may be a part of a fire protection district; the 
power to annex is coriferred by section 16-106, R. R. S. 
1943. “Section 31-766, R. R. S. 1943, is a part of an inde- 
pendent act that provides for the automatic detachment 
of the territory: of ‘certain districts when annexed by 
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cities and villages and the adjustment of the respective 
rights and obligations of the city and district. It is not 
amendatory of section 16-106, R. R. S. 1943. 

Section 35-513.02, R. S. Supp., 1963, provides a method 
for the withdrawal of land from a fire protection dis- 
trict upon the petition of the legal voters in the area 
proposed for withdrawal. In Village of Niobrara v. 
Tichy, 158 Neb. 517, 63 N. W. 2d 867, this court stated 
that the method of withdrawal then prescribed by section 
35-515, R. R. S. 1943, was exclusive. The Village of 
Niobrara case was decided in 1954. Since that time, 
section 35-515, R. R. S. 1943, has been repealed and sec- 
tion 31-766, R. R. S. 1943, has been enacted. The pro- 
cedure now prescribed in section 35-513.02, R. S. Supp., 
1963, is not exclusive. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. LEE C. CLINGERMAN, 
APPELLANT. 
142 N. W. 2d 765 


Filed May 27, 1966. No. 36225. 


1. Criminal Law: Constitutional Law. Laws 1965, c. 145, p. 486, 
specifically authorizes the trial court to examine the files and 
records to determine whether a prisoner may be entitled to 
the relief he seeks. 


2. A mere declaration or self-serving statement 
by a prisoner that his constitutional rights were violated does 
not entitle him to a hearing on a motion to vacate his conviction 
or sentence. 

3. A petitioner is required to allege facts which 


if proved would constitute an infringement of his constitutional 
rights. 

4. Criminal Law. A motion to set aside a judgment of conviction 
or a sentence cannot serve the purpose of an appeal to secure 
a review of the conviction. 

5. Criminal Law: Constitutional Law. We interpret Laws 1965, 
c. 145, p. 486, to be intended to provide relief in those cases 
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where a miscarriage of justice may have occurred and not to 
be a procedure to secure a routine review for any defendant 
dissatisfied with his sentence. 


Appeal from the district court for Hall County: Don- 
ALD H. WEavER, Judge. Affirmed. 


William G. Blackburn, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Murpuy, District Judge. 


SPENCER, J. 

This is a proceeding by Lee C. Clingerman, herein- 
after referred to as defendant, invoking the provisions 
of Laws 1965, c. 145, p. 486, commonly referred to as 
the post-conviction procedure, to vacate and set aside 
his conviction and sentence. 

On September 29, 1960, defendant, after a trial to a 
jury, was convicted in the district court for Hall County, 
Nebraska, of the crime of breaking and entering a motor 
vehicle. After hearing on November 4, 1960, defendant 
was sentenced to 15 years in the Nebraska State Pen- 
itentiary as an habitual criminal. No appeal was ever 
perfected from the order overruling defendant’s motion 
for a new trial. Subsequently, and after time for appeal 
had passed, defendant made several filings in the district 
court for Hall County, all obviously attempting to secure 
a review of his conviction. 

On July 20, 1964, the United States District Court for 
the district of Nebraska appointed counsel for defend- 
ant for the presentation of matters raised by his petition 
for a writ of habeas corpus in that court. That petition 
embraced some of the allegations included herein. After 
a hearing thereon, defendant’s petition for a writ was 
denied. 

' The district court issued an order to show cause on 
defendant’s motion, and appointed counsel for him. The 
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State made-a return to the order to show cause, and a 
hearing was held thereon. On the hearing, each of 11 
allegations of defendant’s motion was specifically con- 
troverted from the record of his trial and conviction. 
Defendant alleges five assignments of error, which are 
as follows: ‘1. The Court erred in finding that the 
allegations of Defendant in his Amended Motion are not 
well taken and that the Defendant is entitled to no relief 
under the terms and provisions of LB 836. 

“2. The Court erred in refusal to vacate and set aside 
the judgment and discharge the prisoner or re-sentence 
him or grant a new trial, as may appear appropriate. 

“3. The Court erred in finding that under the terms 
and provisions of said Legislative Bill 836 that the pre- 
vious convictions of the Defendant may not be attacked 
in this proceeding. 

“4. The Court erred in refusing to continue this 
hearing to permit the taking of the deposition of said 
Defendant and of an alleged material witness and in 
refusing to authorize the expenditure of public funds 
to pay for such depositions. 

“5. The Court erred in refusing to allow bond for 
Defendant pending appeal in this matter.” 

The first two assignments of error involve the ques- 
tion as to whether defendant’s allegations are sufficiently 
answered by the record itself to show them to be without 
merit. The allegations are as follows: (1) Petitioner 
was held incommunicado and repeatedly denied vermis- 
sion to telephone an attorney or his family; (2) peti- 
tioner’s arrest was made in Merrick County by the 
sheriff of Hall County and outside the jurisdiction of 
the Hall County sheriff; (3) petitioner was denied the 
assistance of counsel despite his requests; (4) the court 
failed during the trial to advise the petitioner of his 
procedural rights; (5) one of the petitioner’s witnesses 
was converted into a State’s witness; (6) hearsay and 
other incompetent evidence was admitted by the trial 
court; (7) the trial court prevented the petitioner from 
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proving a fact which petitioner sought to prove; (8) the 
trial court gave weight to a materially incorrect crim- 
inal record; (9) improper reference was made to the 
past criminal record of the petitioner; (10) petitioner 
was arrested without the jurisdiction of a valid warrant, 
and was not taken promptly before a magistrate; and 
(11) petitioner did not have sufficient prior criminal 
convictions to be deemed an habitual criminal, because 
said convictions were obtained in violation of petitioner’s 
constitutional rights. 

The record clearly indicates that defendant was rep- 
resented by competent counsel at his preliminary hearing 
before the justice of the peace, at his arraignment in 
the district court, and at every stage of his trial, as 
well as at the hearing on the habitual criminal charge 
and on the sentencing. Counsel appear of record for 
the defendant at least within 24 hours of his arrest and 
no statements, if any were made by defendant, were 
offered in evidence against him. The record is a suffi- 
cient answer to allegations Nos. 1 and 3. 

Defendant was arrested under a warrant issued by a 
justice of the peace in and for Hall County on the 17th 
day of May 1960, and appeared before such justice of the 
peace on the 18th day of May 1960, with counsel. The 
warrant for the arrest of defendant was directed to the 
sheriff of Hall County, Nebraska, who made the arrest. 
Under the terms and provisions of section 29-407, R. R. S. 
1943, such warrant may be executed by the party there- 
in named within any county in the State of Nebraska. 
The record itself is a sufficient answer to the second and 
tenth allegations. 

Defendant’s fourth allegation is answered by the fol- 
lowing from his arraignment in the district court, where 
he appeared with counsel: “‘Q. This information has 
been served on you for a period of more than twenty- 
four hours? A. Yes, sir. (By witness) A. Yes, sir. 
(By counsel for defendant) Q. Mr. Clingerman, you are 
represented by counsel here? A. Yes, sir. Q. And 
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your counsel has explained the charges which the county 
attorney’s office has charged you with? A. Yes, sir. 
Q. And your counsel has explained the penalty to you? 
A. Yes, sir. Q. And you have heard the reading of 
the information, how do you plead, guilty or not guilty? 
A. Not guilty, sir.’ ” 

The defendant’s fifth allegation is that one of his 
witnesses was converted into a State’s witness. If de- 
fendant is suggesting the witness was coerced in some 
manner, the record is devoid of any such indication. 
The witness, who was a minor under 18 years of age, was 
at the time of trial confined in the Boys’ Training School 
at Kearney, Nebraska. The transcript shows that this 
witness was the only witness who testified for the State 
at the preliminary hearing, which was held more than 
4 months before the trial. Further, the name of the 
witness was endorsed on the complaint and the record 
indicates that he was fully cross-examined by defend- 
ant’s counsel. 

It should be obvious that defendant’s sixth allegation 
cannot be raised in this proceeding. In any event, we 
have read the record and can find no ruling which could 
be considered prejudicially erroneous. 

The seventh allegation is that the trial court pre- 
vented defendant from proving a fact which defendant 
sought to prove. He makes no showing to indicate what 
this might be. From a statement made herein by his 
counsel, we infer defendant claims he was unable to 
secure the testimony of one Patrick G. Mullen who 
would have testified to something in the nature of an 
alibi, and that Patrick G. Mullen was incarcerated'in the 
Michigan penitentiary. The name of Patrick G. Mullen 
does not appear any place in the record. Nor is there 
any indication therein of any attempt to secure testimony 
which was not produced. Defendant did have three wit- 
nesses who accounted for his whereabouts during the 
critical period in an attempt to establish an alibi. If 
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Mullen’s testimony had been available, it would have 
been merely cumulative. 

The ninth allegation is directed to the fact that de- 
fendant was asked if he had ever previously been con- 
victed of a felony, to which he answered, ‘Yes, I have.” 
This is the only testimony in the record on this point, 
and the question was strictly in accord with the provi- 
sions of section 25-1214, R. R. S. 1943. 

The eighth and eleventh allegations refer to defend- 
ant’s previous criminal convictions. These convictions 
were specifically described in the amended complaint, 
and were proved at the hearing on November 4, 1960, 
by the introduction in evidence of three certified tran- 
scripts, One was from the district court of Iowa in and 
for Marshall County, bearing the seal of the clerk of 
the district court and showing a conviction for a felony. 
The other two were certified copies of previous felony 
‘convictions in the district court in and for Hall County, 
Nebraska, certified by the clerk of the district court in 
and for Hall County. This is strictly in accord with the 
procedure set out in section 29-2222, R. R. S. 1943, to 
constitute prima facie evidence of such former judg- 
ments and commitments. It is to be noted that section 
29-2221, R. R. S. 1943, requires but two previous con- 
victions. Two of the convictions used were in the same 
court from which defendant was sentenced as a habit- 
ual criminal. It is also to be noted that the defendant, 
in response to questions from the court previous to sen- 
tencing, did confirm the fact that he served 3 full years 
in the Nebraska State Penitentiary on his conviction of 
April 27, 1953, and on his conviction of May 22, 1956, 
he served 28 months of a 3-year sentence. This latter 
conviction was less than 1 month after defendant’s re- 
lease from prison on the previous sentence. 

It is apparent to everyone that Laws 1965, c. 145, p. 486, 
affords a prisoner an opportunity to file a frivolous or 
false claim for relief. To deal with this situation, the 
act specifically authorizes the trial court to examine the 
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files and records to determine whether the prisoner may 
be entitled to the relief he seeks. In this case, out of an 
abundance of caution, the trial court issued an order 
to show cause, and held a hearing. As we view the 
record made on the motion, we find it conclusively shows 
that defendant’s allegations are without merit. 

Defendant’s third assignment of error is directed to 
his contention that he should have been permitted to 
review all of his previous convictions in this attack on 
his present conviction and sentence. The only allega- 
tion in defendant’s motion pertaining to his previous 
convictions is as follows: “That Petitioner did not have 
sufficient prior criminal convictions to be deemed a 
habitual criminal, insomuch as said convictions were 
obtained in violation of Petitioner’s United States Con- 
stitutional rights and thus must be deemed invalid and 
not sufficient to support a finding that the Petitioner is 
a ‘Habitual Criminal.’” It is obvious that this allega- 
tion is a mere conclusion, and is insufficient to raise the 
objection. A mere declaration or self-serving statement 
by a prisoner that his constitutional rights were violated 
does not entitle him to a hearing on a motion to vacate 
his conviction or sentence. 

Laws 1965, c. 145, § 1, p. 486, provides in part: “A 
prisoner in custody under sentence * * * may file a 
verified motion at any time in the court which imposed 
such sentence, stating the grounds relied upon, and 
asking the court to vacate or set aside the sentence.” 
(Italics supplied.) This requires the petitioner to allege 
facts which if proved would constitute an infringement 
of his constitutional rights. 

It is obvious that defendant is attempting to use Laws 
1965, c. 145, p. 486, to give him the appeal he failed to 
take from his last conviction. A motion to set aside a 
judgment of conviction on a sentence cannot serve the 
purpose of an appeal to secure a review of the convic- 
tion. Our appellate review procedures are adequate 
and must be used if an appeal is desired. We interpret 
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Laws 1965, c. 145, p. 486, to be intended to provide re- 
lief in those cases where a miscarriage of justice may 
have occurred, and not to be a procedure to secure a 
routine review for any defendant dissatisfied with his 
sentence. To hold otherwise will be to permit defendants 
to misuse and abuse a remedy intended to provide relief 
for those exceptional cases where the rights of a de- 
fendant have been ignored or abused. 

Defendant’s fourth assignment of error concerns the 
refusal of the trial court to continue the hearing to 
permit the taking of his deposition, and the refusal to 
authorize the expenditure of public funds for that pur- 
pose. Laws 1965, c. 145, § 1, p. 486, provides in part as 
follows: “Unless the motion and the files and records 
of the case show to the satisfaction of the court that 
the prisoner is entitled to no relief, the court shall cause 
notice thereof to be served on the county attorney, grant 
a prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re- 
spect thereto.” 

We have previously suggested that it is evident that 
the files and records in this instance are sufficient to 
show that the defendant was entitled to no relief. The 
most the defendant could do in a deposition would be 
to dispute the record. Defendant’s motion suggests he 
is at least reckless with the truth. It is hard to under- 
stand how anyone under the circumstances could con- 
sider the word of a four-time loser rather than the rec- 
ord made while he was represented by competent coun- 
sel. On the record herein, the court did not abuse its 
discretion. 

What has been said heretofore obviates any need to 
discuss defendant’s fifth assignment of error. 

For the reasons given, the judgment herein is affirmed. 

AFFIRMED. 
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VeRNON F. SCHMECKPEPER, APPELLANT, V. PANHANDLE 
COOPERATIVE ASSOCIATION, A CORPORATION, ET AL., 


APPELLEES. 
1438 N. W. 2d 113 


Filed June 3, 1966. No. 36139. 


1. Statutes. A statute is not to be read as if open to construction 
as a matter of course. Where the words of a statute are plain, 
direct, and unambiguous, no interpretation is needed to as- 
certain the meaning. It is not within the province of a court 
to read a meaning into a statute that is not warranted by 
the legislative language. Neither is it within the province of 
a court to read anything plain, direct, and unambiguous out of 
a statute. 

2. Cooperative Associations. Subsection (4) of section 21-1302, 
R. R. S. 1948, requiring the accumulation of an amount of sur- 
plus equal to 20 percent of its paid capital stock, does not re- 
strict the corporation from providing a greater amount. 

Under the provisions of section 21-1302, R. R. S. 1943, 
a cooperative corporation, after making distribution under 
subsections (3) and (4) thereof, may distribute the rest of its 
earnings and savings by prorating them among its patrons 
and paying them in cash, stock, stock credits, deferred credit 
certificates, or certificates of participation as determined by the 
board of directors when its by-laws so provide. 


Appeal from the district court for Scotts Bluff County: 
Joun H. Kuns, Judge. Affirmed. 


Wright, Simmons & Hancock, for appellant. 
Orie C. Adcock and Robert M. Harris, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BRowER, 
SmitH, and McCown, JJ., and BropkEy, District se 


Brower, J. 

The plaintiff and appellant Vernon F. Seniiciiess: 
brought this action as stockholder, patron, and mem- 
ber of the defendant and appellee Panhandle Cooperative 
Association, a corporation. The other defendants and 
appellees, Masami Sakurada, Harold Morrison, Tellford 
Ewing, Alex Welsch, Valden Rundell, Rolland Roberts, 
Harvey Darnall, Adam Walter, and Ed Kennedy, are 
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joined with the corporation defendant as its directors. 

The plaintiff will be referred to as such or as Schmeck- 
peper, and Panhandle Cooperative Association as the 
defendant or Coop. 

The trial court sustained a general demurrer filed 
by all the defendants to plaintiff’s second amended peti- 
tion and dismissed the petition. The facts hereinafter 
set out are the allegations thereof. 

Plaintiff is a stockholder, patron, and member of the 
defendant Coop. Plaintiff alleges he brings this action on 
his own behalf and seeks to maintain it as a class action 
for the benefit of others similarly situated also. As such 
he seeks to require an accounting and distribution of all 
the earnings and savings of the defendant which ex- 
ceeds 20 percent of its capital stock, which is alleged 
to be required by statute, section 21-1302, R. R. S. 1943, 
before its amendment in 1963. 

Defendant was incorporated May 6, 1942, under sec- 
tions 21-1301 to 21-1307, R. R. S. 1943, as those statutes 
existed prior to the amendment effective on October 
19, 1963. Three of those sections were then amended 
and as they presently exist are set forth in sections 
21-1301 to 21-1303, R. S. Supp., 1963. Plaintiff has 5 
shares of stock which he acquired in 1959 and has been a 
patron longer, the duration of that period not being 
alleged. On September 30, 1963, the last day of the 
fiscal year, before commencing suit there were 8,166 
patrons owning 13,551 shares of $10 each capital stock. 

Between the date of incorporation of Coop and Sep- 
tember 30, 1963, Coop accumulated from earnings, assets 
of book value, after allowing for depreciation, of $1,- 
128,430.35 of which $614,967.59 was acquired since plain- 
tiff became a stockholder therein. 

On September 30, 1963, Coop’s records indicated paid- - 
up capital stock of $316,590 although it is alleged if its 
articles of incorporation and by-laws had been complied 
with, it should only have capital stock of $135,510, and 
that a surplus of 20 percent thereof would be only 


354 NEBRASKA REPORTS [Vou. 180 
Schmeckpeper v. Panhandle Coop. Assn. 


$27,102. It is alleged that this capital stock and surplus 
is all that Coop is permitted to acquire as capital assets 
and that the Coop is required to pay out in cash the 
excess to its stockholders, members, and patrons which 
has not been done. 

This excess, however, was listed on Coop’s books as 
capital stock and “surplus reserve,” $241,925.29; ‘“de- 
ferred patronage refunds,” $391,771.05; ‘capital surplus 
and equity reserve,” $21,524.30; and “savings,” $292,- 
129.71. 3 

The prayer of the petition is for an accounting to the 
stockholders, members, and patrons of Coop for all net 
earnings and savings of the corporation since organiza- 
tion; to enter judgment in favor of plaintiff and other 
stockholders, members, and patrons for any sum required 
to be distributed under Chapter 21, article 13, R. R. S. 
1943, as the same existed prior to October 19, 1963; to 
enjoin Coop from further using the net earnings and 
savings contrary to said statutes; and for an attorney’s 
fee. 

Plaintiff assigns error to the trial court in sustaining 
the demurrer and dismissing the proceedings. 

Plaintiff first contends that section 21-1302, R. R. S. 
1943, as it existed prior to the amendment in 1963, re- 
quired payment in cash to the patrons of all the earnings 
and savings of Coop after its surplus funds equaled 20 
percent of its capital stock paid. We think section 21- 
1301, R. R. S. 1943, throws some light on the questions 
before us and here set out the pertinent portions of both 
sections. Section 21-1301, R. R. S. 1943, provides: 
“Any number of persons, not less than twenty, or any 
number of cooperative companies, not less than five, 
may form and organize a cooperative corporation for 
the transaction of any lawful business by the adoption 
of articles of incorporation in the same manner and 
with like powers and duties as is required of other cor- 
‘porations except as herein provided.” 

Section 21-1302, R. R. S. 1943, provides: “Every such 
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cooperative company shall provide in its articles of in- 
corporation: * * * (4) That the company shall set aside 
each year to a surplus fund not less than five per cent 
of the earnings or savings.of the company over and 
above all expenses and dividends or interest upon capital 
stock as provided in subdivision (3) of this section, until 
such surplus fund equals at least twenty per cent of 
the capital stock paid, which surplus may be used for 
conducting the business of the corporation; 

“(5) That the net earnings or savings of the company 
remaining after making the distribution provided in 
subdivisions (3) and (4) of this section shall be dis- 
tributed on the basis of or in proportion to the amount 
or value of property bought from or sold to members, or 
members and other patrons, or of labor performed, or 
other services rendered to the corporation; Provided, 
that this subdivision shall not be so interpreted as to 
prevent a cooperative company from declaring patronage 
dividends at different rates upon different classes or 
kinds or varieties of goods handled; and provided fur- 
ther, that nothing in subdivisions (3), (4) and (5) of this 
section shall be so interpreted as to prevent a company 
from appropriating funds for the promotion of coopera- 
tion and improvement in agriculture; and 

“(6) That the by-laws of the company shall give a 
detailed statement of the method followed in distributing 
earnings or savings.” . 

It is plaintiff’s contention that subsection (4) of. sec- 
tion 21-1302, R. R. S. 1943, which directs the accumula- 
tion of a surplus fund “until such surplus fund equals 
at least twenty per cent of the capital stock paid” 
(italics supplied), not only directs the accumulation of 
surplus to 20 percent of the capital stock, but restricts 
further accumulation thereof. Plaintiff argues at length 
concerning the meaning of the word “until” as used in 
the quoted sentence. The pafties cite authorities from 
texts and dictionaries, ‘and ’ cases from. other jurisdic- 
tions with respect to its méaning. Plaintiff urges it is a 
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word of limitaton, and presupposes that when the con- 
dition following such word shall become operative, the 
precedent condition or status shall fail. Bud Hoard Co. 
v. F. Berg & Co., 137 Okl. 16, 278 P. 273. See, also, 91 
C. J. S., Until, p. 509; In re Wiegand, 27 F. Supp. 725; 
Tolle v. Superior Court, 10 Cal. 2d 95, 73 P. 2d 607. 

Defendant cites among other authorities, Webster’s 
Third New International Dictionary of the English Lan- 
guage, Unabridged (1961), where it is stated on page 
2513, “until” is “used as a function word to indicate con- 
tinuance (as of an action, condition, or state) up to a 
particular time, * * * up to the time that.” As so used, 
subsection (4) might mean: “* * * the company shall 
set aside * * * not less than five per cent of the earn- 
ings * * * up to the time that such surplus fund equals at 
least twenty per cent * * *.” 

The difference in the meanings in the authorities 
cited is not of great significance as applied here. It is 
clear that as used here, ‘until’? describes a time after 
which a cessation occurs. A cessation of what? The 
plaintiff claims the right to set aside the surplus ceases; 
the defendant claims that the duty to set aside such a sur- 
plus ends. In an interpretation of the whole phrase 
“until such surplus fund equals at least twenty per cent 
of the capital stock paid,” the words “at least” are of 
great significance. Defendant cites Webster’s Third New 
International Dictionary, Unabridged (1961), defining 
“least” on page 1286, as the lowest in importance or posi- 
tion, smallest in size or degree, smallest possible. “At 
least” is there defined on page 1287 as “‘at the lowest esti- 
mate: as the minimum.” 

Defendant also cites certain cases from the courts 
of other states. The case of City of Olive Hill v. Howard 
(Ky.), 273 S. W. 2d 387, involved the construction of 
the publication of an ordinance required by law to be 
published for not less than 3 weeks. It was held that 
there was no distinction between the phrases ‘‘at least” 
and “not less than.” The court stated: “It is to be seen 
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from the decision in Fisher v. Booher, supra, that a 
week means seven days. In the light of the above de- 
cisions, there is no distinction between ‘at least’ and 
‘not less than,’ each meaning that the prescribed amount 
of publication is a mandatory minimum.” Miller v. State 
ex rel. Russell, 130 Miss. 564, 94 So. 706, was an action 
involving the Constitution of the State of Mississippi 
which provided that a public school should be main- 
tained in each school district “at least four months” 
during each scholastic year. In the cited case it was 
contended that this provision permitted the Legisla- 
ture to authorize state aid for only 4 months. In re- 
jecting this contention, the court stated: ‘When they 
(the framers of the Constitution) said ‘at least four 
months’ we understand they meant that four months 
was to be the minimum term; or, to put it in another 
way, there must be not less than four months of school- 
ing, and, inferentially, there may be a longer term, or 
at least a longer term was not intended to be prohibited, 
either expressly or by implication.” Barron v. Green, 
13 N. J. Super. 483, 80 A. 2d 586, involved the time in 
which petitions to nominate officers were required to be 
filed before election. The court there quoted from 7 
C. J. S. 165, as follows: “The phrases ‘at least’ and 
‘prior to’ must be defined in their accepted meanings. 
‘At least’ is an adverbial phrase meaning at the lowest 
estimate; at the smallest concession or claim; in the 
smallest or lowest degree; at the smallest number; and 
sometimes used in the sense of clearly. It is a phrase of 
emphasis, expressive of a minimum, and implies the 
possibility of more. Sometimes it imports uncertainty, 
taking its meaning from the context, and hence, under 
particular circumstances, has been held equivalent to 
‘at most,’ ‘at the least,’ ‘fully,’ ‘not less than,’ and ‘not 
to exceed.’ ” 

Several cases are cited by the plaintiff which he con- 
tends are authority for interpreting the words “at least” 
as used in subsection (4) of section 21-1302, R. R. S. 1943, 
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as really, at most, or a maximum. Among them is 
Santow v.. Ullman, 39 Del. Ch. 427, 166 A. 2d 135. The 
matter before the court concerned the construction of a 
zoning statute which directed notice to be published 
at least seven days before the date of the hearing in a 
newspaper of general circulation in the county. The 
question being considered was whether the court should 
adhere to previous rulings which had held that where 
a notice was directed to be given for a certain number 
of days, “clear days” were intended. On the question 
before us, the court in the cited case held: ‘Now, the 
prefixing of the phrase ‘at least’ before the number of 
days required simply means, on its face, that the speci- 
fied time (e.g., seven days) is the minimum time. Sup- 
pose a statute provides that ‘a minimum of seven days’ 
notice’ shall be given. Would it be contended that it 
required seven clear days? The only difference that 
we can see between ‘seven days’ notice’ and ‘at least 
seven days’ notice’ is that in the latter phrase there is the 
implication that a longer notice may be given if desired.” 
Plaintiff calls attention to Warren Manuf. Co. v. Hoff- 
man, 62 Md. 165, which did construe “at least” as used 
there to mean “at most.” Both parties were lessees of 
a common owner of lands on a stream with rights to dam 
the stream to obtain power. Defendant’s lease gave it 
as much land as would be flooded by a dam “at least 
twelve feet in height at common water mark.” It built 
a higher dam and flooded the plaintiff’s mill above. It 
was obvious that if the defendant’s lease permitted it to 
build a dam of any height over 12 feet, defendant’s 
leasehold could be increased, depending only on the 
height of the dam. Such a description of the land con- 
veyed would be vague and uncertain. In construing 
“at least”? as “at most” the court put both leases in proper 
perspective. We think this ruling was required by the 
context of the leases and the circumstances before the 
court, and justified that interpretation. 

A review of the cases discussed and those cited which 
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are not discussed indicates that the ordinary and usual: 
meaning of the term “at least” is expressive of a mini- 
mum and implies the possibility of more. Its definition 
in Webster’s New Third International Dictionary, Un- 
abridged (1961), we have cited. As set outin7C.J.S. 
165, quoted in Barron v. Green, supra, however, in 
certain instances it does have a different meaning taken 
from the context in which it occurs, and under particular 
circumstances it is held to be equivalent to “at most” 
or “not to exceed” as contended by the plaintiff. We, 
however, think the usual and ordinary meaning should 
first be applied to the phrase as it is used in section 
21-1302, R. R. S. 1943. If that is done the intent of 
the Legislature clearly appears to mean that a minimum 
surplus equal to 20 percent of the capital was to be 
accumulated as therein provided and that more might be 
provided. We do not think the usual and ordinary mean- 
ing of “at least” should be set aside by judicial con- 
struction when the context of the statute and the cir- 
cumstances before the court do not require it. “A stat- 
ute is not to be read as if open to construction as a mat- 
ter of course. Where the words of a statute are plain, 
direct, and unambiguous, no interpretation is needed to 
ascertain the meaning. It is not within the province of 
a court to read a meaning into a statute that is not war- 
ranted by the legislative language. Neither is it within 
the province of a court to read anything plain, direct, 
and unambiguous out of a statute.” Bachus v. Swanson, 
179 Neb. 1, 136 N. W. 2d 189. 

Plaintiff calls attention to this statute as it existed 
prior to its amendment in 1925, Laws 1921, chapter 28, 
section 2, page 161, which permitted the accumulation 
of surplus without either requiring it to be done or re- 
stricting the amount thereof, and similar provisions 
now contained in the subsequent amendment not appli- 
cable to the case, now appearing as section 21-1302,. R. 
S. Supp., 1963. He argues that the Legislature by en- 
acting the statute in 1925, Laws 1925, chapter 79,: page 
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243, in the form presented here certainly intended to 
make a change. This, of course, is true but it does 
not follow that its purpose was, as contended by plain- 
tiff, to restrict the accumulation of surplus. It seems 
more reasonable to conclude the Legislature intended 
to require at least a minimum surplus to be provided 
without restricting such accumulation further. Section 
21-1301, R. R. S. 19438, hitherto set out, permits coopera- 
tive corporations to be organized without the payment 
of any capital. Yet section 21-1302, R. R. S. 1948, fol- 
lowing, clearly shows such corporations are to acquire 
capital and that which comes from surplus is to be used 
in the conduct of its business. Section 21-1303, R. R. S. 
1943, gives such cooperative corporations power to en- 
gage in enterprises requiring capital. We do not think 
the Legislature intended to condemn such corporations 
to mediocrity. It is apparent that the Legislature could 
have easily and clearly provided that only surplus to the 
extent of 20 percent of the capital could be set aside 
if it had desired. Subsection (4) of section 21-1302, R. 
R. S. 1943, requiring the accumulation of an amount of 
surplus equal to 20 percent of its paid capital stock, 
does not restrict the corporation from providing a greater 
amount. 

Plaintiff further contends that under subsection (5) 
of section 21-1302, R. R. S. 1943, the articles of incor- 
poration, and the by-laws of the Coop the earnings re- 
maining after the distribution provided for in subsec- 
tions (3) and (4) should annually be paid in cash to the 
patrons. Subsection (5), however, does not state that 
payment or payment in cash, as contended, shall be made. 
Instead it provides that the remaining earnings or sav- 
ings “shall be distributed on the basis of or in propor- 
tion to the amount or value of property bought from or 
sold to members, or members and other patrons, or of 
Jabor performed, or other services rendered to the cor- 
poration; Provided, that this subdivision shall not be 
so interpreted as to prevent a cooperative company from 
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declaring patronage dividends at different rates upon 
different classes or kinds or varieties of goods handled; 
and provided further, that nothing in subdivisions (3), 
(4) and (5) of this section shall be so interpreted as to 
prevent a company from appropriating funds for the pro- 
motion of cooperation and improvement in agriculture; 
* * *” (Italics supplied.) 

Plaintiff cites authorities from which he claims the 
word “distribute” means to pay in cash. Among them 
is the case of Stoddard v. Montgomery, 169 Neb. 252, 
98 N. W. 2d 875. That case involved the apportionment 
of attorneys’ fees in a partition action in which the court 
quoted from Webster’s New International Dictionary 
which defined the word “distribute” as meaning, ‘To 
divide among several or many.” A synonym for “dis- 
tribute” being there stated as “divide.” The quota- 
tion does not reach further. Other authorities are men- 
tioned by each of the parties to sustain their interpreta- 
tion of the word. It would appear, however, that the 
context of the provision being considered is determina- 
tive of its exact meaning. If as mentioned in subsection 
(5) of section 21-1302, R. R. S. 1943, “divide” meant to 
pay out in cash, as contended by the plaintiff, it would 
not have been necessary to add subsection (6), provid- 
ing: “That the by-laws of the company shall give a de- 
tailed statement of the method followed in distributing 
earnings or savings.” 

The amended acticles of incorporation as they ap- 
peared in the office of the Secretary of State on Feb- 
ruary 27, 1962, are attached to the second amended peti- 
tion as exhibit A. A copy of the amended by-laws of the 
corporation are attached thereto, also, as exhibit B. 

Of the articles of incorporation, article IV provides 
that capital stock may be issued to the amount of $500,- 
000, divided into 50,000 shares of $10 each, but business 
may be commenced on not less than $3,000 being sub- 
scribed: and paid. Thereafter it provides: ‘No dividends 
shall be paid on this stock. Of the savings of the Associa- 
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tion over and above all expenses five (5) per cent shall 
be set aside to a surplus fund each year until said sur- 
plus fund equals twenty (20) per cent of the paid up 
share capital.” 

Article V of these articles follows: “DISTRIBUTION 
OF EARNINGS. All of the patrons’ net margins re- 
ceived by this Association shall, as received by it, be- 
long to and be held by it for and be paid to its patrons 
at least annually and on the basis of their respective 
patronage, all as may be more particularly defined and 
provided in the By Laws.” 

Plaintiff's contentions concerning these articles quoted 
are much the same as those directed to the statute. He 
maintains the articles do not contain what is to be done 
with respect to the earnings over and above the amount 
equal to 20 percent of the capital as he has hitherto con- 
tended. He points out that the articles of incorporation, 
article V, provides that the earnings are to be paid to its 
patrons at least annually as may be provided in the 
by-laws. It does not, however, provide they be paid 
in cash. Section 21-1302, R. R. S. 1943, directs that the 
articles shall contain a provision concerning the accumu- 
lation of surplus, as set forth in article IV. Section 21- 
1302, R. R. S. 1943, does not require the articles to con- 
tain the method used in the further distribution of earn- 
ings. Article V provides that they be paid to the patrons 
annually but significantly states that the net margins 
of patrons shall belong to the association and be held 
by it and be paid to the patrons as may be more par- 
ticularly defined and provided in the by-laws. Section 
21-1302, R. R. S. 1943, expressly directs the articles to 
provide that the method of distribution be spelled out 
in the by-laws. The plaintiff’s contention that the by- 
laws can be no broader or detailed than the articles of 
incorporation in this respect is contrary to the statute. 

Referring now to the by-law, provisions respecting 
distribution in great detail are set out in article IV. 
After setting forth the costs, expenses, and charges, in- 


VoL. 180] JANUARY TERM, 1966 363 
Schmeckpeper v. Panhandle Coop. Assn. 


cluding ordinary business reserves which are to be de- 
ducted from the total income, it provides the remainder 
shall be known as net margins. It thereafter in part 
states: “Section 1. * * * From this net margin five (5) 
per cent of the balance then remaining shall be set aside 
to a surplus fund each year until such surplus fund 
equals at least twenty (20) per cent of the paid up cap- 
ital stock of the corporation. * * * The remaining net 
earnings or savings shall be prorated among the patrons 
of the corporation in proportion to the amount or value 
of commodities bought from or sold to the corporation 
or handled for them by the corporation and shall be paid 
to the patrons in cash, stock, stock credits, deferred 
credit certificates, or certificates of participation as de- 
termined by the Board of Directors. 

“Section 2. Redemption of deferred patronage refunds 
may be in cash, bonds, preferred stock, common stock 
or stock credits, certificates of participation, other 
equities of the Association, or any combination thereof, 
as determined by the Board of Directors.” (Italics 
supplied.) 

The subject of cooperatives, including both corporate 
cooperatives and those formed by associations, is dis- 
cussed at length in 18 Am. Jur. 2d, Cooperative Asso- 
ciations, beginning at page 259. The subject of revolving 
capital fund and equity credits which is quite common 
to cooperatives is set out in 18 Am. Jur. 2d, Cooperative 
Associations, section 15, page 275, as follows: “Statutes 
regulating the structure of cooperative associations, and 
bylaws of such associations adopted pursuant thereto, 
frequently provide for the retention by the association 
of all or a portion of the operating profit of the associa- 
tion in order to furnish capital for the association, and 
in evidence of this each member of the association is 
credited with his proportionate part on the books of 
the association, and is generally issued a certificate show- 
ing such credit. This plan is known as the revolving 
fund. plan, or equity plan, and the credits are known 
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as equity credits. These credits are in effect the capital 
of the cooperative, and it has been said that the plan 
for raising capital in this way is the most equitable 
means by which a cooperative can acquire its capital 
from its patrons. 

“Tt is well settled that equity credits allocated to a 
patron on the books of a cooperative do not reflect an 
indebtedness which is presently due and payable by 
the cooperative to such patron. Such equity credits 
represent patronage dividends which the board of di- 
rectors of a cooperative, acting under statutory authority 
so to do, has elected to allocate to its patrons, not in cash 
or other medium of payment, which would immediately 
take such funds out of the working capital of the coopera- 
tive, but in such manner as to provide or retain capital 
for the cooperative and at the same time reflect the 
ownership interest of the patron in such retained cap- 
ital.” Among the cases cited under the quoted section 
is Clarke County Coop. v. Read, 243 Miss. 879, 139 So. 
2d 639, where the rules set forth in the text are followed. 
It must be conceded that the Mississippi statute set forth 
in the cited case is more fully detailed than that now 
under consideration. It spells out more fully the power 
of a cooperative corporation to accumulate surplus, and 
to hold and use the funds assigned and distributed as 
patronage dividends after their allocation. 

It is apparent from a general reading of the article 
concerning Cooperative Associations in 18 Am. Jur. 2d, 
that such corporations usually raise the capital required 
for the business and expansion as outlined in the section 
quoted from page 275. Its use in agricultural commu- 
nities is quite general. It is not to be supposed that the 
Legislature in passing the statutes now under considera- 
tion was oblivious to the manner of development and 
growth of such corporations. The provisions of the stat- 
utes under consideration were enacted and should be 
interpreted in fhe light of the general development of 
cooperative corporations. The legislative intent, when 
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apparent from the whole statute, is not to be thwarted 
by strained and unusual interpretations of particular 
words not required under the circumstances, nor because 
the statute previously was different in detail, or that a 
subsequent amendment has changed it in some respects. 
We think when given its usual accepted meaning, the 
language of the statute and the intent of the Legislature 
are clear. We conclude that under the provisions of 
section 21-1302, R. R. S. 1943, a cooperative corpora- 
tion, after making distribution under subsections (3) and 
(4) thereof, may distribute the rest of its earnings and 
savings by prorating them among its patrons and paying 
them in cash, stock, stock credits, deferred credit cer- 
tificates, or certificates of participation as determined 
by the board of directors when its by-laws so provide. 

We find on error in the trial court sustaining the de- 
murrers and dismissing plaintiff’s second amended peti- 
tion, and its judgment is therefore affirmed. 

AFFIRMED. 


Jor BLANCO, APPELLANT, V. GENERAL Motors ACCEPTANCE 
CoRPORATION, A CORPORATION, ET AL., APPELLEES. 
143 N. W. 2d 257 


Filed June 3, 1966. No. 36142. 


1. Appeal and Error. A judgment of the district court brought 
to this court for review is supported by a presumption of cor- 
rectness, and the burden is upon the party complaining of the 
action of the district court to show by the record that it is 
erroneous. 

Where the record contains no authentic bill of ex- 
ceptions, or the bill of exceptions has been quashed, no question 
will be considered by this court, the determination of which 
necessarily involves an examination of the evidence adduced 
in the trial court, and in such a situation, if the pleadings are 
sufficient to support the judgment it will be affirmed. 

In the absence of a bill of exceptions, it is presumed 

that an issue of fact raised by the pleadings was sustained by 

the evidence and that it was correctly determined. 
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4, An affidavit used as evidence in the district court 
cannot be considered on an appeal of a cause to this court unless 
it is offered in evidence in the trial court and preserved in and 
made a part of the bill of exceptions. 

5. . The fact that an affidavit used as evidence in the 


district court was filed in the office of the clerk of the district 
court and made a part of the transcript is not important to a 
consideration and decision of an appeal in the cause to this court. 
If such an affidavit is not preserved in the bill of exceptions, 
its existence or contents cannot be considered by this court. 

6. Pleading: Judgments. In determining whether or not the plead- 
ings support the judgment, they must be taken as a whole, and 
construed so as to support the judgment, if capable of such 
construction. The presumption is that the relief granted is 
authorized by the pleadings, and the burden is upon him who 
attacks the judgment to show that it was not. 

7, Declaratory Judgments. The granting of declaratory relief is 
discretionary with the court, and there is no absolute mandate 
compelling it to exercise its jurisdiction to grant such relief. 

8. Appeal and Error. It is not within the province of this court 
to determine moot questions. 

9. Declaratory Judgments. A declaratory judgment will be re- 
fused, where, in the court’s opinion, it is inexpedient for some 
reason outside the record, such as public policy, or where the 
question involved might be raised again in some other way. 

Courts should exercise a maximum of caution where a 

ruling in a declaratory judgment action is sought that would 

reach far beyond the particular case. 


10. 


Appeal from the District Court for Scotts Bluff County: 
Tep R. FempLer, Judge. Affirmed. 


Bertrand V. Tibbels, for appellant. 
Wright, Simmons & Hancock, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and BropKey, District Judge. 


BropkEy, District Judge. 

This is an appeal from the action of the district court 
for Scotts Bluff County sustaining the motion of the 
defendants for a summary judgment in their favor and 
dismissing plaintiff's petition for a declaratory judgment. 

In his petition plaintiff, Joe Blanco, alleges in .sub- 
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stance that on or about July 21, 1964, he entered into a 
contract with the defendants for the purchase of a cer- 
tain used Chevrolet automobile upon a printed form fur- 
nished by defendant General Motors Acceptance Corpo- 
ration, a New York corporation doing business within 
the State of Nebraska (hereinafter referred to as 
“GMAC”); and that GMAC claims to own the purported 
contract. Plaintiff further alleges that GMAC engages 
in a “general loan-shark business” in Nebraska; that the 
installment purchase of vehicles, furniture, and appli- 
ances has become so common as to become a part of 
the way of life of the people of the state; that the great 
majority of the people are compelled to deal with the 
defendant GMAC in order to maintain their standard of 
living, but that they are not free agents in entering into 
such contracts; and further that many of the conditions 
forced upon the plaintiff and the public generally are not 
the result of meeting of minds or of contracts entered 
into voluntarily. Plaintiff specifically alleges that when 
he signed the contract he was not advised that there 
were any provisions on the reverse side of same, but 
that he executed the contract on the front page in tripli- 
cate copies which were still attached to each other, and 
that he did not read the reverse side of the contract at. 
any time prior to signing; and that his mind never met 
that of the defendants in the execution of the contract 
as to any provision or condition appearing on the re- 
verse side of the instrument. Plaintiff further alleges 
that the contract is void because it is ambiguous and 
unintelligible: that it shows upon its face an intent to 
defraud all who might sign the same, including the plain- 
tiff. and also an intent to subvert the law and public 
policy of the state and the criminal statutes of the state, 
and to authorize GMAC to commit the crimes of larceny 
and burglary and to exempt it from the consequences of 
such crime; and that the form attempts to permit GMAC 
to construe the contract in various ways for various pur- 
poses with the intent to defraud the purchasers and 
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creditors generally, and shows an intent to relieve 
GMAC of all the restrictive provisions of the law appli- 
cable to it. 

Plaintiff prays for a declaratory judgment construing 
said contract, determining whether the same be valid 
or invalid, and adjudicating the respective rights of 
the parties “in the circumstances”; and for such other 
relief as may appear just and equitable. He attaches a 
copy of the contract as an exhibit to the petition. 

In their answer to plaintiff’s petition, defendants ac- 
knowledge the corporate existence of the separate de- 
fendants, and generally deny each and every allegation 
not admitted therein. Defendants also allege that on 
July 21, 1964, Joe Blanco and his wife Barbara Blanco 
negotiated with Kramer Motors, Inc., for the purchase 
of the Chevrolet automobile in question; and that plain- 
tiff entered into a contract for the purchase of same with 
John A. Plaster, the authorized representative of de- 
fendant Kramer Motors, Inc. A copy of the same con- 
tract is attached to their answer as the copy attached 
to plaintiff's petition. Defendants also allege that the 
aforesaid John A. Plaster explained certain provisions 
of the contract to the plaintiff and his wife; that they 
were given the opportunity to read and examine the 
contract but declined to do so; that they were never pre- 
vented from examining the entire contract, made no in- 
quiry concerning the provisions of it, and did not exam- 
ine it further; and that immediately after the signing 
of the contract an exact duplicate copy was given to the 
plaintiff, but that no further inquiry concerning its 
terms and conditions were made by the plaintiff or his 
wife. Defendants further allege that the title to the 
automobile covered by the contract was taken in the 
name of “Joe or Bobby Blanco”; and a copy of the cer- 
tificate of title was attached to the answer as an exhibit 
and incorporated by reference. 

Finally, defendants allege that after the filing of the 
petition of the plaintiff in this action, a replevin action 
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was filed in the district court for Scotts Bluff County, 
Nebraska, being case No. 18385, the object and prayer 
of which was to replevin the vehicle described in said 
contract; that thereafter said vehicle was “replevined”’. 
from Joe Blanco and Bobby Blanco, the defendants, in 
that action; and that GMAC is now in possession of the 
vehicle. 

Defendants pray that the petition of the plaintiff be 
dismissed, that they recover damages, and for any other 
relief which may to the court be just and equitable. 

Thereafter defendants filed a motion asking that the 
court enter an order granting them a summary judg- 
ment in their favor upon all issues presented by the 
pleadings; and that the court dismiss plaintiff’s petition, 
the motion further stating: “These defendants present 
herewith the affidavit of John A. Plaster in support of 
their motion.” The affidavit referred to was not at- 
tached to the motion as a part thereof, but was filed in 
the office of the clerk of the district court. 

A hearing was had on said motion on May 19, 1965, 
and on June 8, 1965, the court entered its judgment as 
follows: 

“NOW on this 8th day of June, 1965, this matter came 
on for decision, the Court having previously heard the 
Motion for Summary Judgment of Defendants and taken 
the matter under advisement. 

“THE COURT FINDS, after due consideration of the 
evidence, that the motion of Defendants for summary 
judgment should be sustained and the action dismissed 
at the Plaintiff’s cost. 

“THE COURT FURTHER FINDS that on the date of 
the hearing, May 19, 1965, Plaintiff asked for and ob- 
tained permission to file an affidavit and other matters 
of evidence, which were not then available, the Court 
granting him that right, but that said additional evidence 
has not been forthcoming and the case has been decided 
against the Plaintiff without consideration of those 
matters. 
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“WHEREFOR IT IS ORDERED that the Motion for 
Summary Judgment heretofore filed by the Defendants, 
be, and it hereby is, sustained, and the Plaintiff’s action 
is dismissed at Plaintiff’s cost.” 

In his appeal from the foregoing judgment, plaintiff 
claims error by the trial court in rendering a summary 
judgment, in dismissing the action, in overlooking issues 
of fact tendered, and in failing to decide each of the is- 
sues tendered by the petition. 

It has long been the rule that a judgment of the dis- 
trict court brought to this court for review is supported 
by a presumption of correctness and the burden is upon 
the party complaining of the action of the former to show 
by the record that it is erroneous. It is presumed that 
an issue decided by the district court was correctly de- 
cided. The appellant to prevail in such a situation must 
present a record of the cause which establishes the con- 
trary. Bulger v. McCourt, 179 Neb. 316, 138 N. W. 2d 
18; Brierly v. Federated Finance Co., 168 Neb. 725, 97 
N. W. 2d 253; Peterson v. George, 168 Neb. 571, 96 N. 
W. 2d 627. 

We do not have the benefit of a bill of exceptions in 
this case as the one filed by plaintiff was quashed by 
this court upon motion of defendants and pursuant to 
stipulation of the parties. 

The law is well established that where the record con- 
tains no authentic bill of exceptions, or the bill of ex- 
ceptions has been quashed, no question will be considered 
by this court the determination of which necessarily 
involves an examination of evidence adduced in the 
trial court, and in such a situation, if the pleadings are 
sufficient to support the judgment it will be affirmed. 
Benson v. General Implements Corp., 151 Neb. 234, 37 
N. W. 2d 223; Neighbors & Danielson v. West Nebraska 
Methodist Hospital, 162 Neb. 816, 77 N. W. 2d 667; Dry- 
den & Jensen v. Mach, 150 Neb. 629, 35 N. W. 2d 497; 
State ex rel. Weasmer v. Manpower of Omaha, Inc., 161 
Neb. 387, 73 N. W. 2d 692. In the absence of a bill of 
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exceptions, it is presumed that an issue of fact raised 
by the pleadings was sustained by the evidence and that 
it was correctly determined. Palmer v. Capital Life 
Ins. Co., 157 Neb. 760, 61 N. W. 2d 396; Peterson v. 
George, supra; Brierly v. Federated Finance Co., supra. 

Moreover, since the bill of exceptions in this case was 
quashed we may not consider the affidavit of John A. 
Plaster referred to in defendants’ motion for summary 
judgment. The fact that an affidavit used as evidence 
in the district court was filed in the office of the clerk 
of the district court and made part of the transcript is 
not important to a consideration and decision of an ap- 
peal of a cause to this court. If such an affidavit is not 
preserved in the bill of exceptions its existence or con- 
tents cannot be known by this court. Peterson v. George, 
supra; Brierly v. Federated Finance Co., supra; Bulger 
v. McCourt, supra. 

The condition of the record prevents this court from 
knowing the evidence presented to the trial court or 
which part of the evidence before it was accepted and 
acted upon. It must therefore be presumed that the con- 
clusion of the court was justified by the evidence and 
that it is correct. The fact that the trial court made no 
findings in its decree also makes it difficult for this court 
to know what issues were actually considered in the 
hearing on the motion for summary judgment. In his 
briefs the plaintiff contends that none of the issues pre- 
sented were considered, whereas the defendants claim 
that certain issues specified in their brief were con- 
sidered and ruled upon. We have no way of resolving 
this dispute and, under the authorities cited above, must 
decide this case solely upon the issue of whether the 
pleadings sustain the action of the trial court. 

Nowhere does the plaintiff question the sufficiency of 
the pleadings to support the judgment, but we have ex- 
amined them and conclude that they were sufficient. 
In determining whether or not the pleadings support 
the judgment, they must be taken as a whole, and con- 
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strued so as to support the judgment, if capable of such 
construction. The presumption is that the relief granted 
is authorized by the pleadings, and the burden is on 
him who attacks the judgment to show that it was not. 
49 C. J. S., Judgments, § 48, p. 108; Solt v. Anderson, 67 
Neb. 103, 93 N. W. 205. In making this determination 
the facts alleged in the pleadings will be accepted as true. 
Assuming without deciding that the facts alleged in 
plaintiff’s petition were sufficient to state a cause of ac- 
tion for an interpretation of the contract in question and 
a declaration of the rights of the plaintiff thereunder, 
and also presented a “justiciable issue,” we note that 
the answer of the defendants, although admitting the ex- 
ecution of the contract in question by the parties, con- 
tains a general denial of the facts, and in addition allega- 
tions that the plaintiff did have an opportunity to read 
the entire contract before signing it and had certain 
provisions explained to him. It also contained allega- 
tions to the effect that after the commencement of this 
action, a subsequent replevin action was filed to repos- 
sess the automobile referred to in said contract, and 
that said automobile was in fact repossessed. 
Considering for a moment the allegations last referred 
to, it may well have been that the “justiciable issue’’ be- 
tween the plaintiff and the defendants was disposed of 
in that action, and that the question has now become 
moot. It would obviously have been possible for the 
plaintiff to raise the same issues and defenses in that 
replevin action that he attempts to raise in this action, 
and, if so, said issues must be considered as having been 
decided against him by the trial court. Since the bill 
of exceptions in this case was quashed we have no 
way of knowing what evidence was adduced by the 
plaintiff and received by the trial court with reference 
to the pleadings in the replevin action or the defenses 
raised in said action by the plaintiff herein who was a 
defendant in the replevin action. The point is that 
the pleadings, or more specifically the answer of the 
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defendants herein, is broad enough to permit a consid- 
eration of such defense by the trial court in the hearing 
on the motion for summary judgment. Of interest in 
this connection is the case of Zendman v. Harry Win- 
ston, Inc., 196 Misc. 924, 94 N. Y. S. 2d 878, in which 
the court held that a judgment declaring the right to 
ownership and possession of a ring was unnecessary 
where defendant counter-claimed in replevin demanding 
the ring or payment of its value, since the issue in both 
actions was the same and disposition in the replevin 
action of the question of ownership and right to posses- 
sion would determine all issues between the parties. 

It must also be remembered that the granting of de- 
claratory relief is discretionary with the court and there 
is no absolute mandate compelling it to exercise its ju- 
risdiction to grant such relief. Carlson v. Bartels, 143 
Neb. 680, 10 N. W. 2d 671, 148 A. L. R. 658; Haynes v. 
Anderson, 163 Neb. 50, 77 N. W. 2d 674; 22 Am. Jur. 2d, 
Declaratory Judgments, § 9, p. 845, et seq. While the 
Uniform Declaratory Judgments Act provides that any 
person interested under a written contract or other writ- 
ing constituting a contract may have determined any 
question of construction or validity arising under the 
contract and obtain a declaration of rights, status, or 
other legal relations thereunder, yet under certain con- 
ditions the courts will refuse to render declaratory judg- 
ments with reference to contracts and the rights growing 
out of them. Thus, a declaratory judgment will not be 
granted where there is no actual controversy, where the 
questions involved have become moot, where the judg- 
ment, if rendered, would not terminate the controversy, 
or where there is another adequate remedy available. 22 
Am. Jur. 2d, Declaratory Judgments, § 21, p. 864, et 
seq. We have held that it is not within the province of 
this court to determine moot questions. Banning v. 
Marsh, 124 Neb. 207, 245 N. W. 775; State ex rel. Smrha 
v. General American Life Ins. Co., 1382 Neb. 520, 272 N. 
W. 555. 
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The declaration will also be refused, where, in the 
court’s opinion, it is inexpedient for some reason out- 
side the record, such as public policy, or where the ques- 
tion involved might be raised again in some other way. 
Borchard, Declaratory Judgments (2d Ed.), pp. 302 
to 304; Recall Bennett Committee v. Bennett, 196 Or. 
299, 249 P. 2d 479. 

We note that plaintiff alleges in his petition that the 
contract in question contravenes the public policy of 
this state, that the defendant GMAC holds $76,000,000 
worth of contracts executed upon the form in question, 
and that the annual volume of the contracts entered 
into with this defendant, and with others upon forms 
with similar provisions, is somewhere between $300,- 
000,000 and $500,000,000. If true, it is obvious that a 
general declaration of the invalidity of such contracts 
in this case might have widespread effects, reaching far 
beyond this particular case. In Custer Public Power 
Dist. v. Loup River Public Power Dist., 162 Neb. 300, 
75 N. W. 2d 619, quoting from E. K. Buck Retail Stores 
v. Harkert, 157 Neb. 867, 62 N. W. 2d 288, 45 A. L. R. 2d 
774, we stated: ‘The power of courts to invalidate con- 
tracts for being in contravention of public policy is a 
very delicate and undefined power which should be 
exercised only in cases free from doubt. It is not the 
province of courts to destroy the right to contract by 
enabling parties to escape their contractual obligations 
on the ground of public policy unless the preservation 
of the public welfare imperatively so demands.” While 
courts should not be reluctant or niggardly in granting 
declaratory relief in the cases for which it was designed, 
they must be alert to avoid imposition upon their juris- 
diction through obtaining futile or premature interven- 
tions, and should exercise a maximum of caution where 
a ruling is sought that would reach far beyond the par- 
ticular case. Public Service Commission of Utah v. 
Wycoff Company, Inc., 344 U. S. 237, 73 S. Ct. 236, 97 


L. Ed. 291. 
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In Graham v. Beauchamp, 154 Neb. 889, 50 N. W. 2d 
104, we stated: “The use of a declaratory judgment, 
while discretionary with the court, is nevertheless de- 
pendent upon facts and circumstances rendering it use- 
ful and necessary. The court’s discretion should be 
exercised with caution.” 

The trial court may well have determined under the 
facts before it that it was inexpedient to issue a declara- 
tion in the present case and that a determination on 
the merits should be deferred for some future action 
“free from doubt” in which the specific issues could be 
more clearly decided. 

We conclude that the trial court did not err in sus- 
taining the motion of the defendants for a summary 
judgment in this case and that its judgment dismissing 
the action should be affirmed. 

AFFIRMED. 


WILLARD HUNT, APPELLEE, V. CHICAGO, BURLINGTON AND 
Quincy RAILROAD COMPANY, A CORPORATION, APPELLANT. 
143 N. W. 2d 263 


Filed June 3, 1966. No. 36162. 


1. Damages: Property. Damages for the temporary injury to real 
property are measured by the loss sustained by the owner, and 
may include cost of restoration and repair not exceeding the 
diminution in value of the real estate, and reduction in value of 
the use or in rental value. 

Damages for injury to personal property are 
measured by the value before injury of property destroyed; as 
to property injured but not destroyed, damages are measured 
either by its diminution in value or by the cost of restoration 
or repair, whichever is less. 

8. Trial: Damages. An instruction which fails to state correctly 
all of the items and elements necessary to be considered by 
the jury in assessing damages is erroneous. 


Appeal from the district court for Chase County: 
Victor WESTERMARK, Judge. Affirmed in part, and in 
part reversed and remanded. 
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Curtis & Curtis, for appellant. 
Daniel E. Owens, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Kuns, District Judge. 


Kuns, District Judge. 

Plaintiff brought this action against defendant to re- 
cover damages alleged to have been caused by the neg- 
ligent maintenance of a drain under defendant’s rail- 
road track in Enders, Nebraska. Defendant denied lia- 
bility. Upon evidence introduced by the plaintiff only, the 
case was submitted to the jury, which returned a ver- 
dict for plaintiff in the amount of $2,500. Defendant’s 
motion for new trial was overruled, and it has appealed, 
assigning error in the instructions relating to the meas- 
ure of damages. 

Briefly, plaintiff’s evidence indicated that he was the 
owner of land abutting the railroad, purchased in 1956; 
’ the drain then existing was small and clogged frequently; 
he had made numerous requests to defendant to correct 
this condition, without success; and whenever a sub- 
stantial rain occurred, the drain clogged and backed 
water upon his property. In a single cause of action, he 
complained of two particular occasions—in May 1962, and 
July 1963,—when damage was caused. In May 1962, 
flooding ruined a cesspool, and he disconnected it from 
his basement house and closed the opening through 
which water had come. Two power mowers and an elec- 
tric motor were rendered valueless, the value thereof 
being stated at $235. In July 1963, his well was con- 
taminated and numerous tools were rusted after the 
waters subsided. Plaintiff stated that the tools had been 
worth $1,000 before and $500 after the flooding. Plain- 
tiff testified that, in his opinion, his property had been 
worth $2,500 before it was flooded and $500 afterwards. 

Defendant interposed objections to the testimony re- 
garding the depreciation in value of the real estate on 
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the ground that it did not reflect the proper measure of 
damages. The trial court overruled the objections and 
instructed the jury in instruction No. 9, that the meas- 
ure of damages to the real estate was the difference be- 
tween the market value immediately before the flood- 
ing on the several occasions and immediately thereafter. 
This instruction would be appropriate if the injury to 
plaintiff were permanent and not susceptible of correc- 
tion. Plaintiff, however, had grounded his action upon 
the failure and neglect of defendant to clean the drain 
or to enlarge it so that it would clean itself as water 
passed through it. This constituted a temporary condi- 
tion, even though it might have continued for a rela- 
tively long period. Whenever defendant provided ade- 
quate drainage, further injury to plaintiff’s property 
would cease. Plaintiff was entitled to show the expense 
and the value of his labor in restoration of his property 
and also not exceeding the diminution in value of the real 
estate, loss of use, and other elements of temporary 
damage. 

The general rule as to the measure of damages for 
injuries to real property is stated in 25 C. J. S., Dam- 
ages, § 84, p. 920: “The measure of damages for a per- 
manent injury to real property is usually the (difference 
between the) fair value of the property immediately 
before and immediately after the injury. The recovery 
for a temporary injury to real property is measured by 
the loss sustained by the owner, and may include the 
cost of restoration if less than the difference in value, 
and the diminution in the value of the use and enjoy- 
ment or rental value of the property during the time the 
injury exists.” See, also, Koyen v. Citizens National 
Bank, 107 Neb. 274, 185 N. W. 413; Cattin v. City of 
Omaha, 149 Neb. 434, 31 N. W. 2d 300. The portion of 
instruction No. 9 relating to the measure of damages to 
the real property erroneously failed to state the rule 
as to temporary injury. 

Defendant further complains of the statement in said 
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instruction that the measure of damage to personal 
property destroyed was its fair value immediately before 
destruction. As an abstract statement, this portion of 
the instruction is correct. It does not, however, take into 
consideration the evidence that some personal property 
was destroyed and that other personal property was de- 
preciated. The general rule as to the measure of damage 
to property injured but not destroyed is stated in 25 C. 
J.S., Damages, § 83b, p. 907: “The measure of damages 
for an injury to personal property which has not been 
entirely destroyed is the difference between its value 
at the place immediately before and immediately after 
the injury, or, if such sum be less, the reasonable cost 
of repairs to restore the property to its previous condi- 
tion.” Numerous decisions by this court support this 
rule. The omission to state the rule as to the measure 
of damage to personal property injured but not destroyed 
was erroneous. The trial court should have instructed 
the jury correctly upon all of the items or elements of 
damage necessary to be considered in arriving at its 
verdict. See Linch v. Hartford Fire Ins. Co., 138 Neb. 
110, 292 N. W. 27, 129 A. L. R. 1063. 

The jury was correctly instructed upon the issues of 
negligence and causation, and its verdict against the 
defendant is amply supported by the evidence. To this 
extent, the judgment is affirmed. The judgment is re- 
versed and the cause remanded, however, for a new 
trial upon the question of damages only. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
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Meyer v. Meyer 


HELENE: MEYER, SPECIAL ADMINISTRATRIX FOR HARVEY 
MEYER, DECEASED, ET AL., APPELLEES, V. BERNARD D. MEYER 


ET AL., APPELLANTS. 
142 N. W. 2d 922 


Filed June 3, 1966. No. 36231. 


Specific Performance: Frauds, Statute of. In an action brought 
for specific performance of an alleged oral contract to convey 
land, the proof as to the alleged oral contract must meet the 
exacting test as to the quality of being clear, satisfactory, and 
unequivocal. 


Acts of part performance necessary to en- 
force an oral contract to convey land must not only relate to 


- the contract but must further constitute part performance of it 


to the extent that its nonfulfillment would amount to a fraud on 
the party who has partly performed. 

Executors and Administrators. A special administrator has the 
power to initiate litigation to preserve the assets of the estate, 


"and his authority in maintaining litigation is a continuing one 


until the appointment and substitution of a general adminis- 
trator or executor. 

Equity: Appeal and Error. Actions in equity on appeal to 
this court are triable de novo, subject, however, to the rule 
that when evidence on material questions of fact is in irrecon- 
cilable conflict, this court will, in determining the weight of 
the evidence, consider the fact that the trial court observed 
the witnesses and their manner of testifying, and must have 
accepted one version of the facts rather than the opposite. 
Equity. A court of equity having obtained jurisdiction of a 
cause will retain it for all purposes, and render such a judg- 
ment as will protect the rights of the parties before it. 


Appeal from the district court for Dodge iar 
Rosert L. Firory, Judge. Affirmed. 


Richard L. Kuhlman and Ray C. Simmons, for appel- 
lants. 


Lyle B. Gill, fi sopellece 


Heard before CaRTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Ronin, District Judge. 


Ronin, District Judge. © ae 
This is an action in equity wherein plaintiffs seek 
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specific performance of an alleged oral contract for 
the conveyance of the 160-acre home farm of the parties. 
This is a family controversy arising immediately after 
the accidental death of the only son of the Meyer fam- 
ily on January 15, 1963. 

The facts essential to an understanding and disposition 
of the issues of this case are these: The defendants 
Bernard D. Meyer and Anna Meyer are husband and 
wife and the parents of five children, four of whom were 
daughters and constitute the remaining four defendants 
herein. All daughters were married and had left the 
home farm prior to the marriage of their brother, Har- 
vey, who was the only son of Bernard and Anna. Ber- 
nard had owned and operated a 300-acre farm in Dodge 
County, Nebraska. Until his marriage at age 23 Harvey 
lived at home and farmed for his father without wages 
other than his keep and spending money. Harvey mar- 
ried Helene on January 20, 1938, and they lived on the 
home farm of 160 acres and farmed another adjoining 
40-acre tract. Bernard and Anna moved at that time to 
the improvements on the remaining 100-acre tract. 
There was a close relationship between father and son 
and the father considered his son a good farmer. Harvey 
and Helene lived on the home place continuously for 
25 years until the unfortunate accidental death of Har- 
vey on January 15, 1963. Plaintiffs Lowell Meyer, 
Layne Meyer, and Lowene Meyer Uehling are the chil- 
dren of Harvey and Helene who survived him. Helene 
Meyer is also named plaintiff as an individual as well as 
in her capacity as special administrator of the estate of 
Harvey Meyer, deceased. 

Plaintiffs allege in their petition that at the time of 
his death, Harvey had an oral contract with defendants 
Bernard D. Meyer and Anna Meyer, by the terms of 
which the said defendants were required to convey their 
interest in the home farm of 160 acres together with an 
adjoining strip of land comprising the windbreak for the 
farm house. In consideration of said promise of his 
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parents, Harvey agreed to continue to live on and to 
farm the land and further agreed to pay said defend- 
ants $17,600, which time of payment had been deter- 
mined prior to Harvey’s death to be March 1, 1963. 

The trial court in its judgment entered after trial can- 
celed the deed from Bernard and Anna to the four 
Meyer daughters and ordered specific performance of 
the oral contract by the defendants Bernard and Anna 
as to the 160-acre farm, but not including the adjoining 
windbreak tract. The conveyance was conditioned upon 
payment of the plaintiffs of the sum of $17,600 to the 
clerk of the district court for the said defendants. A 
showing was made that payment of this sum was made 
by plaintiffs. The motion for new trial filed by defend- 
ants was overruled by the court and the defendants 
thereafter perfected their appeal to this court. 

In an action brought for specific performance of an 
alleged oral contract to convey land, the proof as to 
the alleged oral contract must meet the exacting test 
as to the quality of being clear, satisfactory, and un- 
equivocal. Lunkwitz v. Guffey, 150 Neb. 247, 34 N. W. 
2d 256; Overlander v. Ware, 102 Neb. 216, 166 N. W. 611. 
The principal issue in this lawsuit is whether the provi- 
sions of the oral contract in the instant case comply 
with the strict burden of proof required. We hold that 
it does. 

A more detailed narration of the facts here is neces- 
sary for an understanding of the determination of this 
controversy. The record discloses that Harvey Meyer 
exercised complete control over the home place, being 
the southeast quarter of Section 22, Township 20 North, 
Range 7 East of the 6th P.M., Dodge County, Nebraska, 
from the time he assumed full possession in 1938 to the 
time of his death. In 1943 he built a large machine shed 
and later a dairy barn. He put in corn cribs with con- 
crete bases and made general repairs to the house, 
buildings, and fences. He hired and paid contractors to 
do work, and used repairs as a deduction on his federal 
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income tax returns. In 1959 he had the land appraised 
for loan purposes. Exhibit 4 is an aerial photograph of 
the farm house with extensive and substantial improve- 
ments, most of which were constructed or substantially 
repaired by Harvey. The record shows that Bernard 
Meyer spent very little money on the place and gave 
Harvey a free hand in his farm operations. 

Plaintiffs placed in evidence a 1943 check in the sum 
of $4,000 from Harvey to Bernard which they state was 
in full payment of all personal property and farm equip- 
ment of Bernard that Harvey purchased from his father 
in 1938. 

These investments and operations of Harvey on the 
home farm were with the approval of his parents and 
support the contentions of the plaintiffs of an agreement 
that Harvey was eventually to have the home farm, 
rather than that of the usual landlord-tenant relation- 
ship which the defendants assert herein. In 1940 Harvey 
and Bernard entered into a formal written 1-year lease. 
In this regard plaintiffs’ evidence is that by the provi- 
sions of the oral contract Harvey was to continue pay- 
ing his parents on a rental basis until his father re- 
quested payment of the agreed sale price of $17,600, 
which sum represented the 160-acre home farm at $110 
per acre. The lease entered into by and between the 
parties is not inconsistent with the alleged oral agree- 
ment of the parties to sell the premises. 

Subsequent actions of the defendants after Harvey’s 
death denote a complete change in their plans for future 
ownership of the home farm. On March 1, 1963, a 
written l-year lease was prepared by Bernard Meyer 
which Helene Meyer executed at his request. On July 
8, 1963, Bernard and Anna executed a deed to their 
entire 300-acre farm, which included the home farm, to 
their four daughters. Plaintiffs were not informed of 
this conveyance until they saw the account of it in the 
newspaper and after they had received a notice to quit 
on August 27, 1963. In September 1963, the plaintiffs 


Vou. 180] JANUARY TERM, 1966 383 
Meyer v. Meyer 


testified they called on Bernard and Anna at their home 
in Scribner for the purpose of discussing the alleged 
oral agreement that Harvey had with his parents. 

Plaintiffs testify as to certain admissions made to them 
by Anna, but that Bernard became nervous and stated 
he might have a heart attack. It is noted that the de- 
fendants Bernard and Anna did not testify at the time 
of trial except by deposition. Bernard testified that he 
did not recall plaintiffs visiting him in September 1963. 
Anna remembered the visit, but stated that the farm was 
not discussed. In March 1964, after service of a 3-day 
notice to vacate, a complaint in forcible detention was 
brought by Bernard Meyer on April 14, 1964. On April 
27, 1964, the present action was filed by plaintiffs. 

All the plaintiffs except the youngest son, Layne, testi- 
fied as to admissions of the defendants as to existence 
of the alleged oral contract between Harvey and his 
parents. Henry A. Gunderson, who had served as Har- 
vey’s attorney in the past, testified that Bernard and 
Harvey came to his office in about 1958 to consult with 
him as to how to annex the windbreak area to the home 
farm; that Bernard told him that he wanted Harvey to 
have the windbreak tract as well as the home farm; and 
that Harvey was his only son and that was why Harvey 
could build improvements just the way he wanted them. 

Ray L. Schulze testified that he was an appraiser for 
the Federal Land Bank and that Harvey had him ap- 
praise the home farm for loan purposes in 1959. Earl 
Fauss also testified that he was a general contractor and 
had built the machine shed, crib, and granary, closed in 
the porch, and had done other work in the farm house 
for Harvey from 1945 to 1947. 

The only defendant to testify at the time of trial was 
Irene Havekost, daughter of Bernard and Anna, who 
‘was present at the time Helene signed the lease ‘at Ber- 
nard’s request. ‘She denied the testimony of Helene 
as to the fact that the papers were to be.in Harvey’s 
name. The depositions of Bernard and Anna, who: were 
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85 and 81 years of age at the time of trial, were read 
into evidence. The county clerk identified the 1940 
farm lease between Bernard and Harvey. No further 
evidence was offered by defendants. 

Defendants contend that it is incumbent upon the 
plaintiffs to prove acts of part performance which relate 
solely to the oral contract to be enforced by specific 
performance. § 36-106, R. R. S. 1943; Gerard v. Stein- 
bock, 169 Neb. 828, 101 N. W. 2d 194. We agree as to this 
statement of the law, but hold that plaintiffs have proved 
acts of part performance necessary to be entitled to spe- 
cific performance of the oral contract, to the extent that 
its nonfulfillment would amount to a fraud on them. 
Herbstreith v. Walls, 147 Neb. 805, 25 N. W. 2d 409. 
Harvey remained in possession and farmed the home 
place for his parents for 25 years in compliance with his 
oral agreement with his parents. It is to be noted that 
the agreement for the sale price of the farm at $110 per 
acre was not nearly the bargain in 1938 as it obviously 
is at the present time. The fact that Harvey made ex- 
tensive permanent improvements at his expense and 
far in excess of those of the usual farm tenant indicates 
his reliance on the agreement with his parents rather 
than its actual performance. His management of the 
farm was never interfered with or questioned, and the 
entire actual circumstances of the relationship of the 
parties over a 25-year period are not that of an ordinary 
farm tenancy, but that of the right to ownership as well. 
Cobb v. Macfarland, 87 Neb. 408, 127 N. W. 377. 

Another assignment of error of the defendants is that 
an oral contract by a husband and wife to convey home- 
stead land is void as provided in section 40-104, R. R. 
S. 1943. This issue was not asserted by defendants in 
the district court and they will not be heard in this court 
to urge that defense. O’Connor v. Waters, 88 Neb. 224, 
129 N. W. 261. In this connection it is significant that 
plaintiffs’ evidence is to the fact that in 1955 the oral 
agreement of the parties was modified at the request of 
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Bernard to reduce the acreage involved from the 200 
acres that Harvey was farming since 1938 to the 160 
acres of the home farm. At this time the evidence is 
quite clear that Bernard and Anna no longer had a 
homestead interest in the home farm; in fact it is mani- 
fest that they abandoned it at the time of the marriage 
of Harvey and Helene. Martin v. Norris Public Power 
Dist., 175 Neb. 815, 124 N. W. 2d 221. 

We concur in the finding of the trial court that the 
windbreak tract was not included within the provisions 
of the oral contract to convey real estate. There is 
nothing in the record as to the exact size, location, or 
legal description of the windbreak tract and we hold 
that this later alleged modification of the provisions of 
the oral contract fails to comply with the necessary 
burden of proof. 

Defendants assign as error that the district court had 
no jurisdiction in this case because of a defect of par- 
ties plaintiff, for the reason that Helene Meyer in her 
capacity as special administrator was not a proper party. 
In this connection section 30-318, R. R. S. 1943, author- 
izes a special administrator to commence and maintain 
suits and shall preserve the assets of the estate for the 
executor or administrator who may afterwards be ap- 
pointed. It is clear that Helene Meyer had the power 
to initiate this litigation. 

Section 30-321, R. R. 5S. 1943, provides that the power 
of the special administrator shall cease upon granting 
letters testamentary or of administration ‘and the ex- 
ecutor or administrator may be admitted to prosecute to 
final judgment any suit commenced by such special ad- 
ministrator.” We reject this assignment of error bv 
defendants as the record does not disclose any general 
administrator or executor has ever been appointed, and 
by construction of the foregoing statutes the power of 
the special administrator herein is a continuing one 
until legally substituted for or terminated. 

Defendants assign as error the determination of heir- 
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ship and the interests of the plaintiffs in the real estate 
in issue by the district court, it being a matter for de- 
termination exclusively by the county court. The first 
six paragraphs of plaintiffs’ petition pertaining to the 
interests of plaintiffs in the property of Harvey Meyer, 
deceased, were expressly admitted by defendants’ an- 
swer and therefore stand judicially admitted as far as the 
parties to this action are concerned, and the defendants 
are in no position to make complaint herein. A court of 
equity having obtained jurisdiction of a cause will re- 
tain it for all purposes, and render such a judgment 
as will protect the rights of the parties before it. Hack- 
barth v. Hackbarth, 146 Neb. 919, 22 N. W. 2d 184. 

This is an action in equity and the law requires this 
court on appeal to try the issues of fact complained of 
de novo and to reach an independent conclusion without 
reference to the findings of the district court. This 
review and examination of the record is subject to the 
rule that when evidence on material questions of fact 
is in irreconcilable conflict, this court will, in determin- 
ing the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying and must have accepted one version of the 
facts rather than the opposite. Lortscher v. Winchell, 
178 Neb. 302, 133 N. W. 2d 448; Stibor v. Farrell, 177 
Neb. 437, 129 N. W. 2d 449. 

For the reasons stated, the action of the district court 
was correct and is affirmed. 

AFFIRMED. 


EVERETT SATTERFIELD, APPELLANT, V. LESTER WATLAND, 
APPELLEE. 
143 N. W. 2d 124 
Filed June 8, 1966. No. 36237. 


1. Appeal and’ Error. In reviewing the evidence where a jury has 
returned: a verdict for the defendant, the defendant must have 
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the benefit of any and all reasonable inferences deducible from 
the proof. 

‘2, Venue: Appeal and Error. Unless an abuse of discretion is 
shown, this court will not disturb the ruling of the trial court 
upon a motion for a change of venue. 

3. Trial: Evidence. A jury is not required to accept as absolute 
verity every statement of a witness not contradicted by direct 
evidence. The persuasiveness of the evidence may be destroyed 
even though not contradicted by direct evidence. 

4. Appeal and Error. <A jury verdict based upon conflicting evi- 
dence will not be set aside unless it is so clearly wrong as to 
induce the belief on the part of the reviewing court that it must 
have been found through passion, prejudice, mistake, or some 
means not apparent in the record. 


5. It is not the province of this court in reviewing the 
record in an action at law to resolve conflicts in or weigh the 
evidence. 

6. A party requesting instructions on a certain theory 


cannot be heard to complain on appeal that the trial court gave 
other instructions on the same theory. 


Appeal from. the district court for Loup County: 
WILLIAM F. Manasit, Judge. Affirmed. 


Vogeltanz & Kubitschek, for appellant. 
Leo F. Clinch, for appellee. 


Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Murpny, District Judge. 


Murpny, District Judge. 


This was an action brought by the plaintiff, Everett 
Satterfield, against the defendant, Lester Watland, to 
recover for personal injuries and property damages re- 
sulting from a collision between motor vehicles owned 
and operated by the respective parties. A jury trial in 
district court resulted in a verdict and judgment for the 
defendant. Plaintiff appeals from: the order overruling 
a motion for new -trial. Although we held in Vacanti 
v. Montes, ante p. 232, 142-N. W. 2d 318, that:- “In re- 
viewing the evidence where a jury has returned a ver- 
dict for the defendant, the defendant must have the 
benefit of: any..and all. reasonable inferences deducible 
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from the proof,” it is here appropriate to point out at 
least the principal factual disputes between the parties, 
since plaintiff assigns as error the overruling by the 
trial court of his motion for a change of venue. 

The accident occurred about 10 o’clock a.m., Novem- 
ber 24, 1963, on U. S. Highway No. 183, approximately 
18 miles northwest of Taylor, Nebraska. The road, at 
least 20 feet wide, had a graveled surface which at the 
time was slippery on account of frost which had settled. 
Both vehicles had traveled northwest from Taylor. The 
front of plaintiff's Ford Ranchero pickup collided with 
the rear of defendant’s Chevrolet truck, when both 
vehicles were on the right half of the highway. After 
the impact, plaintiff testified he observed skid marks 
about 20 feet long behind his pickup and leading up to 
it. A highway patrolman called by plaintiff to testify 
stated that the distinguishable skid marks were 50 feet 
long and were made by plaintiff’s vehicle. The highway 
in the vicinity is level and straight except for a slight 
curve several hundred yards northwest of the point of 
impact. 

Plaintiff testified concerning the accident generally as 
follows: As he left Taylor he saw defendant’s truck 
ahead of him and followed it at speeds of 40 to 50 miles 
per hour. After traveling about 9 miles, he approached 
close enough to defendant’s truck to be able to identify 
it, within 200 yards or less. He never saw, and defend- 
ant never made, any signal of an intent to stop or turn. 
Shortly before the accident, when his pickup was ap- 
proximately 150 yards behind defendant’s truck, he ob- 
served the truck start to slow down. He slowed down 
also because he did not know what defendant intended 
to do, and then decided to pass defendant’s truck. He 
accelerated, and when he reached a point about 40 feet 
behind the truck, pulled to the left to pass. His pickup 
was traveling 5 or 10 miles per hour faster than the 
truck, which was traveling 20 or 25 miles per hour. His 
vision was obscured somewhat by the approaching curve 
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and foliage. As he came even with defendant’s truck 
he observed an oncoming car driven by Carroll Bohy 
some 400 yards ahead, decided he did not have sufficient 
time to pass, so braked his pickup and fell in approxi- 
mately 25 or 30 feet behind defendant’s truck. Defend- 
ant, still without signaling, almost immediately stopped 
his truck, and although plaintiff applied his brakes, he 
was unable to avoid the collision. After the impact 
defendant moved his truck forward a distance which 
plaintiff estimates was some 20 feet, but which the high- 
way patrolman’s testimony would indicate was 48 feet. 
Defendant, at the scene, stated he did not see plaintiff 
behind him. 

The highway patrolman, in addition to describing 
measurements he made at the scene, testified that he 
observed that defendant’s turn signals or taillights were 
broken out, and that defendant stated he was going to 
stop and talk to Carroll Bohy. 

Carroll Bohy, called as a witness on behalf of plain- 
tiff, testified that he was driving toward Taylor on U. 8. 
Highway No. 183, that he observed defendant’s oncom- 
ing truck, that he did not observe plaintiff’s pickup until 
he was almost to the truck, and that when he did ob- 
serve the pickup it was six or seven car lengths behind 
the truck. He did not see the accident, but he did stop 
some 200 feet beyond it and returned to the scene where 
he observed the vehicles 50 or 60 feet apart. 

Defendant testified that he was driving his truck north 
from Taylor on U. S. Highway No. 183 at a speed of 40 
or 50 miles per hour. He observed the oncoming car of 
Carroll Bohy and started to slow down by applying his 
brakes. When he had slowed to approximately 25 
miles per hour he heard a noise, from which he con- 
cluded something had happened. He continued slowing 
and stopped. He only stopped once. His taillights, 
which are activated by applying his brakes, were in good 
working order before the accident and were broken as a 
result of the accident. Afterwards he replaced them 
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and they worked. Defendant did not testify, and was 
not asked, as to whether or not he ever observed plain- 
tiffs pickup prior to the accident. 

Plaintiff separately states six assignments of error, 
which may, however, be summarized as follows: (1) 
The court erred in overruling plaintiff’s motion for 
change of venue; (2) the verdict of the jury appears to 
have been given under the influence of passion and 
prejudice, was clearly against the weight and reason- 
ableness of the evidence, and was clearly contrary to 
the law; and (3) the court erred in giving the first half 
of instruction No. 6 and in giving instruction No. 11. 

Plaintiffs motion for a change of venue alleged that 
“most of” the 600 potential jurors in Loup County, Ne- 
braska, would be partial and biased against him as the 
result of a suit brought by him against the members of 
the county board of commissioners in 1955, and because 
of his extensive holdings. The motion was supported 
by plaintiff’s affidavit that he had unsuccessfully tried 
to obtain a number of witnesses to testify concerning 
the issues, but they refused to testify or sign an affida- 
vit because of prejudice or fear of offending county of- 
ficials, and that he would be unable to obtain a fair 
and impartial jury trial because of animosity toward him. 
The motion was also supported by identical affidavits 
of four other individuals who stated that they were ac- 
quainted with plaintiff, that they knew there were about 
600 voters in the county, and that they believed, be- 
cause plaintiff had filed tax actions and road actions 
in which the county board of supervisors was involved, 
“that it would be impossible because of strong feeling of 
animosity against the said Everett Satterfield, for him to 
have a fair and impartial trial before a jury in the above 
case.” Defendant filed a written objection to the mo- 
tion. The matter was heard, apparently on the motion, 
objection, and affidavits, and the motion denied. 

“Unless an abuse of discretion is shown, this court 
will not disturb the ruling of the trial court upon a 
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motion for a change of venue.” Heiden v. Loup River 
Public Power Dist., 139 Neb. 754, 298 N. W. 736. 

The record here does not reflect the proceedings with 
regard to the selection of the jury. Particularly, it shows 
nothing concerning the voir dire examination or the 
exercise of challenges. It does reflect that the verdict 
was unanimous. It further reflects that on the day 
plaintiff filed his petition in Loup County, he sought 
service of summons on defendant in Garfield County, 
and thereafter obtained such service. The four identical 
affidavits referred to above do not state any sources of 
information. See Hinton v. Atchinson & N. R. R. Co., 
83 Neb. 835, 120 N. W. 431. The action by plaintiff 
against the county board of commissioners in 1955 is 
quite remote in point of time. The burden here is on 
plaintiff. From a careful examination of the entire 
record, we are of the opinion that the order of the trial 
court overruling the motion for change of venue was the 
proper one. No abuse of discretion has been shown, and 
none is implicit in the jury’s verdict. The evidence 
requires neither a finding of negligence on the part of 
defendant, nor of freedom from negligence on the part 
of plaintiff. 

The trial court submitted the issues of defendant’s 
negligence and plaintiff’s contributory negligence to 
the jury by instructions of which plaintiff makes no 
complaint other than as above stated. 

A jury is not required to accept as absolute verity 
every statement of a witness not contradicted by direct 
evidence. The persuasiveness of the evidence may be 
destroyed even though not contradicted by direct evi- 
dence. Ripp v. Riesland, 176 Neb. 233, 125 N. W. 2d 699. 
Though plaintiff himself testified he attempted to pass 
defendant’s truck, the witness Bohy testified that he 
never saw plaintiff’s pickup in a passing position, and 
plaintiff's own testimony indicates that defendant never 
saw plaintiff’s pickup in a passing position. The jury 
may well have disregarded plaintiff's direct testimony, 
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and determined that plaintiff did not in fact attempt 
to pass. 

Under the rule quoted from the case of Vacanti v. 
Montes, supra, it can also be said that the jury was at 
liberty to, and may have, reached any one or more of 
the following conclusions: Plaintiff failed to observe 
defendant’s rear signal lights; plaintiff failed to observe 
the oncoming vehicle driven by Carroll Bohy at a time 
when he should have observed it; and plaintiff failed to 
keep his pickup under proper control, particularly in 
view of the slippery condition of the highway and his 
knowledge that defendant was slowing the speed of his 
truck. It cannot be said that the verdict of the jury 
was against the weight of the evidence, or was so clearly 
wrong as to induce the belief that it was the result of 
passion and prejudice, or was contrary to law. Grim- 
minger v. Cummings, 176 Neb. 142, 125 N. W. 2d 613. 
It is not the province of this court in reviewing the 
record in an action at law to resolve conflicts in or 
weigh the evidence. Hopwood v. Voss, 174 Neb. 304, 
117 N. W. 2d 778. 

The issues tried and presented for review here were 
of disputed fact and for determination by the jury. It 
follows therefore that the assignments of error now 
under consideration may not be sustained. 

Plaintiff’s final assignments of error, relating to the 
giving by the trial court of certain instructions, do not 
attack the instructions as incorrect statements of law. 
Rather, plaintiff argues that the instructions concern 
the duties and obligations of one motorist following 
another, a fact situation not reflected by the evidence. 
What has been stated above regarding the acceptance by 
the jury of plaintiff’s testimony upon this fact issue 
should: be sufficient to dispose of these assignments. It 
should be further pointed out, however, that even if 
the jury accepted plaintiff’s testimony, there was a period 
of time when plaintiff’s pickup was behind defendant’s 
truck after the attempt to pass. Whether or not that 
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period of time was sufficient to constitute “following” 
_ would; in any event, be a question for the jury to deter- 
mine, Finally, and dispositive of the issue, the transcript 
reflects that prior to trial plaintiff filed the following 
requested instruction, which he never withdrew: “The 
driver of an automobile following another, while he must 
obey the law, is not bound to anticipate that the driver 
of the car ahead is going to come to a sudden and abrupt 
stop.” A party requesting instructions on a certain 
theory cannot be heard to complain on appeal that.the 
trial court gave other instructions on the same theory. 
Stevens v. County of Dawson, 172 Neb. 585, 111 N. W. 
2d 220. 

The judgment of the trial court is correct and is 
affirmed, 

AFFIRMED. 


W. E. ONSTOTT ET AL., APPELLANTS, V. ILER L. OLSEN ET AL., 
APPELLEES. 
142 N. W. 2d 919 


Filed June 3, 1966. No. 36288. 


1. Boundaries: Adverse Possession. Where a fence is constructed 
as a boundary fence between two properties, and where the 
parties claim ownership to the fence for the full statutory 
period of 10 years, and are not interrupted in their possession 
or control during that time, they will, by adverse possession, 
gain title to such land as may have been improperly enclosed 
with their own. 

2. Appeal and Error. While the law requires this court, in deter- 
mining an appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference to the 
findings of the district court, this court will, in determining 
the weight of the evidence where there is an irreconcilable 
conflict therein on a material issue, consider the fact that the 
trial court observed the witnesses and their manner of testi- 
fying, and must have accepted one version of the facts rather 
than the other. 

8. Adverse Possession. The claim of title to land by adverse pos- 
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session must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for the statutory 
period of 10 years. The possession is sufficient if the land is 
used continuously for the purpose to which it may be in its 
nature adapted. 


Appeal from the district court for Banner County: 
Tep R. Fempter, Judge. Affirmed. 


Van Steenberg, Winner & Wood, for appellants. 
W. H. Kirwin, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and ScHEELE, District Judge. 


SPENCER, J. 


This action involves two principal questions. First, 
whether a fence now existing between Sections 3 and 
4 in Township 19 North, Range 55 West of the 6th P. M. 
in Banner County is a division fence; and, second, 
whether either a public or private easement exists for 
the use of a road west of the fence line. 

Plaintiffs are the record owners of the southwest 
quarter of the southwest quarter of Section 3, herein- 
after called the Onstott forty. Defendants are the rec- 
ord owners of the southeast quarter of the southeast 
quarter of Section 4, hereinafter called the Olsen forty. 

A survey by the county surveyor on January 14, 1961, 
indicates that the fence in question is actually 10.4 feet 
east of the section line on the southernmost point of 
the section, and 69.5 feet east of the section line on the 
north boundary of the north line of the two forties. It 
is to be noted that on exhibit No. 1, which is a drawing 
furnished by the county surveyor on his survey, a 114- 
inch pipe and stone were found in the southwest corner 
of the Onstott forty, 9.4 feet east of the marker placed 
by the county surveyor to mark the southernmost point 
of the section line, suggesting some early survey had 
placed the section line at that point. 

Plaintiffs’ evidence is to the effect that William N. 
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Onstott purchased the Onstott forty in 1925. There was 
a fence which was supposed to be on the section line 
separating the two forties. At that time the Olsen forty 
was being farmed but the Onstott forty was used for 
grazing cattle. In 1927 William N. Onstott built a new 
fence, and to “get out of that ridge of sand” that had 
blown into the fence line he testified he placed it east of 
the old fence, entirely on the Onstott forty. At that 
time, plaintiffs’ evidence would indicate that there was 
a trail road west of the fence from 14 mile north to the 
south section road, with gates at the south and north 
ends of the Olsen forty. The Onstotts testified they 
replaced the gates on occasion, but that they usually 
were left open. Plaintiffs testify to the hauling of 
machinery, gravel, and farm produce across this road 
from 1925 to 1959. Plaintiffs also adduced evidence to 
the effect that the road was on occasion also used by the 
general public. The fence, rebuilt in 1927, remained 
until November 1959, when it was taken down by Wil- 
Jiam E. Onstott, who had entered into a contract to pur- 
chase the Onstott forty from his parents in 1950. The 
fence was later replaced by er L. Olsen, one of the de- 
fendants, in the some location except for a slight jog 
to avoid a power pole. When the fence was replaced, 
the defendants completely closed off any access to the 
purported trail road, and plowed it up. 

Defendants contend that the fence has always been on 
the line of the original government survey, and refer 
to a stone near the south road as marking the southern- 
most point of the section line between the forties. This 
would place it approximately on the line where the 114- 
inch pipe and stone were found 9.4 feet east of the sec- 
tion line, as shown by the last survey. 

Defendants’ witnesses testified that there never was a 
trail road west of the fence on the Olsen forty, but that 
one did exist east of the fence and it was used until the 
Onstott forty was plowed in recent years. The trail road 
-went west of the fence in the forty, north of the Olsen 
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forty. Defendants, who acquired their forty in 1927, 
farmed it east and west as close to the fence as possible, 
and used the end for a turn row. It is their testimony 
that when they acquired the forty in 1927 it was being 
farmed clear to the fence. Defendants’ evidence also 
indicates that there was a fence on the south of the Olsen 
forty so that it was completely enclosed, and that there 
was no gate in the southeast corner until they put one 
there in 1943 to provide access to land across the county 
road to the south owned by Iler Olsen’s brother. 

In 1956 a bridge across Pumpkin Creek, which was 
located north of the respective forties and south of the 
Onstott buildings, washed out. Thereafter, the plaintiffs 
drove across the east end of the Onstott forty to haul 
produce from their lands to the north, without objection 
from the defendant until a dispute developed in 1959. 
William E. Onstott attempted to get the county commis- 
sioners of Banner County to open a road west of the 
fence, but they refused to do so. In November 1959, he 
removed the fence. After the fence was removed, de- 
fendants stopped the plaintiffs from crossing what they 
considered their property, and replaced the fence. In 
doing this, they eliminated the gate at the southeast 
corner, excluding the plaintiffs from the area. This 
action resulted. 

Each of the parties produced several witnesses to sus- 
tain their respective contentions. It will serve no useful 
purpose to detail that evidence further herein. Suffice 
it to say that it is in irreconcilable conflict. The court 
made a personal inspection of the area involved, but this 
was 5 years after the fence was replaced, and any road, 
if one existed, would have been completely effaced. 

It is defendants’ contention that the fence is a division 
fence between the two forties. William N. Onstott did 
testify that the fence he replaced in 1927 was supposed 
to be on the section line separating the two forties. De- 
fendants insist the recent surveys were incorrect and con- 
tend that the fence is directly over the government sur- 
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vey line. It is their further contention that all the land 
west of the fence has been enclosed by fences since they 
purchased their forty in 1927; and that they have used it 
exclusively for their own purposes under a claim of 
ownership since 1927. 

In Ohme v. Thomas, 134 Neb. 727, 279 N. W. 480, we 
held: “Where a fence is constructed as a boundary 
fence between two properties, and where the parties 
claim ownership to the fence for the full statutory 
period of ten years, and are not interrupted in their pos- 
session or control during that time, they will, by adverse 
possession, gain title to such land as may have been im- 
properly incloséd with their own.” 

While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference 
to the findings of the district court, this court will, in 
determining the weight of the evidence where there is 
an irreconcilable conflict therein on a material issue, 
consider the fact that the trial court observed the wit- 
nesses and their manner of testifying, and must have 
accepted one version of the facts rather than the other. 
Mentzer v. Dolen, 178 Neb. 42, 131 N. W. 2d 671. It is 
apparent that the trial court accepted the defendants’ 
version of the facts in determining that the fence was 
a division fence, and constituted the east boundary of 
the Olsen forty. We affirm this finding. 

The evidence is undisputed that the fence has been in 
its present location since 1927. There is a dispute as to 
whether or not at that time William N. Onstott rebuilt 
the fence in its then location, or moved it slightly to the 
east. Defendants claim that their forty was completely 
enclosed during this entire period. Plaintiffs dispute 
this. Plaintiffs’ evidence, however, indicates some en- 
closure because they testify that there was a gate at the 
southern end which permitted access to the area west 
of the fence. Defendants’ evidence is to the effect that 
there was no gate permitting access to the Olsen forty 
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from the south until they put one in for their own con- 
venience in 1943. 

While an inspection of the premises by the trial court 
may not have been helpful in determining whether a 
trail road ever existed west of the fence, he did have an 
opportunity to observe the witnesses and their manner of 
testifying, and on the record herein we cannot say that 
he did not reach the right conclusion in determining that 
the fence was a division fence between the two forties. 

There is ample evidence from which it can be deter- 
mined that the defendants claimed title to the land to 
the fence line since 1927; that they maintained actual, 
open, exclusive, and continuous possession during that 
period under a claim of ownership; and that any use 
made of the land by others during that period was purely 
permissive. 

In Krimlofski v. Matters, 174 Neb. 774, 119 N. W. 2d 
501, we held: “The claim of title to land by adverse 
possession must be proved by actual, open, exclusive, 
and continuous possession under a claim of ownership 
for the statutory period of 10 years. The possession ‘is 
sufficient if the land is used continuously for the pur- 
pose to which it may be in its nature adapted.” 

What has been said heretofore also disposes of plain- 
tiffs’ claim of a public or private easement for the use 
of a road west of the fence line. We affirm the trial 
court’s finding that the plaintiffs failed to prove the ex- 
istence of a road or a road easement west of the fence line 
over the Olsen forty. 

Of the Onstott witnesses, four of them testified to use 
of the property about the time the bridge over Pumpkin 
Creek was out. Of the others, other than the Onstotts, 
the brother of one testified for the Olsens; one claimed 
to have used the road for 6 or 7 years in the 1930s, but 
did not recall any fence; and the other testified that he 
used the road first in 1913 when he had worked for 
former owners, that he had used it occasionally while 
employed by the Onstotts, and had last used it in 1961. 
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The testimony is undisputed that the area was com- 
pletely closed off early in 1960. All of the Olsen wit- 
nesses testified positively that there was no trail road 
west of the fence across the Olsen property. On the 
record, it cannot be said that the plaintiffs sustained their 
burden of proof on the existence of a road or an easement. 

For the reasons given, we affirm the judgment herein. 

AFFIRMED. 


Epa V. ROAN, APPELLANT, V. JAMES BRUCKNER, APPELLEE. 
143 N. W. 2d 108 


Filed June 3, 1966. No. 36244, 


1. Landlord and Tenant. In the absence of express contract to 
the contrary, a tenant takes demised premises as he finds them, 
and there is no implied warranty by the landlord that they are 
safe or fit for occupancy. 

A landlord is under no duty to change the visible 

form and mode of construction of leased premises in order to 

make the premises safe for his tenant, nor is he bound to 
remove obvious sources of danger; as to these the tenant as- 
sumes the risk. 

The general rule is that guests and invitees of a 

tenant derive their right to enter upon leased premises through 

the tenant, and have the same but no greater right to proceed 
against the landlord for personal injuries resulting from alleged 
defects on the premises than the tenant has. 

Subject to specific exceptions, the lessor of land is 
not liable for bodily harm caused to his lessee, or others upon 
the demised land with the consent of the lessee or sublessee, by 
any dangerous condition, whether natural or artificial, which 
existed when the lessee took possession. 

5. Negligence. A licensee may be defined as a person who is 
privileged to enter or remain upon the premises of another by 
virtue of the possessor’s express or implied consent, but who is 
not a business visitor. 

The real difference between an invitee and a licensee 

lies in the purpose of the invitation. If the invitation relates 

to the business of the one who gives it or for the mutual advan- 
tage of both parties of a business nature, the party receiving it 
is an invitee. If it is an invitation for the convenience, pleasure, 
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or benefit of the person enjoying the privilege it is only a 
license and the person receiving it is a licensee. 
Appeal from the district court for Douglas County: 
DonaLp J. HamMILTon, Judge. Affirmed. 


Frost, Meyers & Farnham and Frederick J. Stoker, 
for appellant. 


Gross, Welch, Vinardi, Kauffman & Schatz, for ap- 
pellee. 


Heard before CARTER, SPENCER, BoSLAUGH, BROWER, 
SmitH, and McCown, JJ., and SCHEELE, District Judge. 


SCHEELE, District Judge. 

This is an action in which plaintiff seeks to recover 
damages for personal injuries sustained by her on July 
25, 1962, when she fell down the basement stairway in 
a house owned by defendant and leased by him to plain- 
tiff’s granddaughter, Joanne Schoenfeld. 

The case proceeded to trial before a jury and at the 
conclusion of plaintiff’s evidence, defendant moved for 
a dismissal or‘in the alternative for a directed verdict. 
The trial court sustained defendant’s motion and dis- 
missed the action. Plaintiff’s motion for a new trial was 
everruled and plaintiff has perfected her appeal. 

' In sustaining defendant’s motion to dismiss, the trial 
court made specific findings in substance, that plaintiff’s 
status was that of a licensee on the premises; that the 
duties and liabilities of a landlord to persons on leased 
premises by invitation of the tenant are ordinarily the 
same as those owed to the tenant; that a landlord is not 
liable for bodily harm caused to his tenant, or others 
upon the demised land with consent of the tenant, by 
reason of any dangerous condition, whether natural or 
artificial, which existed when the tenant took possession, 
but only for wanton or willful acts or for failure to warn 
of a hidden peril or an unknown danger; that the con- 
dition.on the premises was not a hidden. peril or un- 
known dangerous condition and that plaintiff had knowl- 
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edgé and notice of the condition; that defendant was 
not guilty of negligence; and that plaintiff’s contributory. 
negligence was the proximate cause of the accident. 

Plaintiff assigns as error the findings and ruling of the 
trial court in dismissing her action and in overruling her 
motion for a new trial. 

The undisputed evidence introduced by plaintiff at 
the trial may be summarized as follows: 

On July 25, 1962, plaintiff who was 79 years old at 
the time, accepted the invitation of her granddaughter, 
Joanne Schoenfeld, to visit the latter’s home at 3603 
Corby Street, Omaha, Nebraska. The occasion was a 
family gathering attended by several of plaintiff’s chil- 
dren and grandchildren. The invitation included giv- 
ing plaintiff a home permanent. Plaintiff brought her 
own preparation and was given the home permanent by 
one of her daughters and several granddaughters in the 
kitchen of Joanne’s home. After the permanent plain- 
tiff offered her granddaughters some money to pay for 
the permanent and put some money on the kitchen 
table. There is evidence that the granddaughters did not 
accept the money. Neither Joanne nor her husband 
were in the hairdressing business nor did they or any- 
one else conduct any type of business in the home. 

When plaintiff first arrived at the premises, for her 
first visit, Joanne showed her around the house and 
showed her the bathroom and unhooked and opened the 
door to the basement which adjoined the door to the 
bathroom. Plaintiff then commented on how steep the 
basement stairway was. In order to show the basement 
stairway to plaintiff it was necessary to unhook the 
door and after showing plaintiff the basement stairway, 
Joanne again hooked the door shut. 

The basement door and bathroom door were: prac- 
tually identical. They were 6 inches to 8 inches apart, 
on the same level, and both swung inward. The door 
knobs were right together. Both were of the same 
white color. They were in the hallway between the 
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kitchen and dining room and there was no artificial light 
in the hallway although windows in an outside door in 
the hallway and in adjoining rooms admitted some 
natural light. Both doors opened inward. The base- 
ment door opened directly onto a flight of steps which 
had no landing or handrails. Light switches for both the 
basement stairway and bathroom were inside each door. 

Shortly after the permanent was completed, plain- 
tiff, who had been sitting at the kitchen table, asked 
Joanne where the bathroom was. Joanne said, “Around 
the corner.” Plaintiff then came out of the kitchen, 
opened the hook on the basement door, took one step 
and disappeared in the stairwell, sustaining severe in- 
juries in the fall. She did not recognize it was the 
coor to the basement. 

Joanne and her husband had rented the five room 
frame house from defendant in the spring of 1962. De- 
fendant had purchased the house about 1949 and had 
lived in it about 10 years before renting it out. When 
he bought the house, it had a dirt basement with the 
entry to the basement on the outside. He remodeled 
the house about 1952 by building a wooden block founda- 
tion on the southern part of the house and adding a 
kitchen and bathroom, doing most of the work him- 
self. He installed the hook on the basement door. No 
structural changes or remodeling were done after the 
premises were rented to Joanne and her husband. 
There were no changes in the doorways to the bath- 
room or basement and none were requested. 

It is well established in this jurisdiction that: “In 
the absence of express contract to the contrary, a tenant 
takes demised premises as he finds them, and there is 
no implied warranty by the landlord that they are safe 
or fit for occupancy. * * * 

“A landlord is under no duty to change the visible 
form and mode of construction of leased premises in 
order to make the premises safe for his tenant, nor is 
he bound to remove obvious sources of danger; as to 


VoL. 180] JANUARY TERM, 1966 403 


Roan v. Bruckner 


these the tenant assumes the risk. * * * 

“A landlord is not liable to his tenant for any defects 
existing in the demised premises at the time of the lease 
that are perceptible to the senses or that can be dis- 
covered by reasonable inspection or examination.” 
Roberts v. Rogers, 129 Neb. 298, 261 N. W. 354. 

In Van Avery v. Platte Valley Land & Investment 
Co., 1383 Neb. 314, 275 N. W. 288, this court held: “It is 
therefore unquestionably the rule generally that guests 
and invitees of the tenant derive their right to enter 
upon the premises leased, through the tenant, and have 
the same but no greater right to proceed against the 
landlord for personal injuries resulting from alleged 
defects on the premises than the tenant has.” See, also, 
Sipprell v. Merner Motors, 164 Neb. 447, 82 N. W. 2d 648. 

In the latter case with reference to the lessee and 
others it was said: ‘Subject to specific exceptions, the 
lessor of land is not liable for bodily harm caused to his 
lessee, or others upon the demised land with the con- 
sent of the lessee or sublessee, by any dangerous condi- 
tion, whether natural or artificial, which existed when 
the lessee took possession.” See, also, Anderson v. Val- 
ley Feed Yards, Inc., 175 Neb. 719, 123 N. W. 2d 839. 

Plaintiff complains of the trial court’s finding that she 
was a licensee. 

A licensee may be defined as a person who is privi- 
leged to enter or remain upon the premises of another 
by virtue of the possessor’s express or implied consent, 
but who is not a business visitor. 

A business visitor is a person who is expressly or im- 
pliedly invited or permitted to enter or remain on prem- 
ises in possession of another for a purpose directly or 
indirectly connected with the business of the possessor 
er with business dealings between them. 

In Von Dollen v. Stulgies, 177 Neb. 5, 128 N. W. 2d 
115, this court said: “The law places those who come 
upon the premises of another in three classes: Invitees 
to whom an affirmative duty exists to anticipate their 
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presence and keep the premises safe; a licensee who 
comes on the premises by virtue of the possessor’s con- 
sent, whether given by invitation or permission, to whom 
no duty is owed except not to willfully or wantonly in- 
jure; and, last, trespassers who are neither suffered or 
invited to enter. Lindelow v. Peter Kiewit Sons’, Inc., 
supra; Malolepszy v. Central Market, Inc., supra.” 

In Lindelow v. Peter Kiewit Sons’, Inc., 174 Neb. 1, 
115 N. W. 2d 776, it is said: ‘“ ‘An “invitee” is defined 
as a person who goes on the premises of another in 
answer to the express or implied invitation of the owner 
or occupant on the business of the owner or occupant 
or for their mutual advantage.’ 65 C. J. S., Negligence 
43 (1), p. 508. The same rule appears to be recognized 
in Restatement, Torts, § 332, p. 897. * * * 

“The authorities cited and the cases clearly hold how- 

ever that a license may result from an invitation making 
one a licensee or, on the other hand, may be such as to 
make one an invitee. The real difference is the purpose 
of the invitation. If the invitation relates to the busi- 
ness of the one who gives it or for the mutual advantage 
of both parties of a business nature, the party receiving 
it is an invitee. If it is an invitation for the conven- 
ience, pleasure, or benefit of the person enjoying the 
privilege it is only a license and the person receiving it 
is a licensee. 
' “Many courts speak of those who receive invitations 
for matters not connected with business as ‘social guests. 
They are however but licensees. The matter is dis- 
cussed in 38 Am. Jur., Negligence, § 117, p. 778. * * * 

“Tt appears from an examination of the authorities that 
in order to be an invitee on the premises of another 
the invitation of the owner or occupant must be related 
with the business of the owner or occupant or to their 
- mutual advantage.” 

While plaintiff in this case was on the premises as the 
result of an “invitation” in the layman’s sense of that 
word, it would appear from the evidence that her legal 
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status was that of a licensee. 

In the terminology adopted by some courts plaintiff 
would be described as the “social guest” in the home 
of her granddaughter. But even in those jurisdictions 
her legal status in circumstances ‘similar to those pre- 
sented here has been held to be that of a licensee. See 
Annotation, 25 A. L. R. 2d, § 2, p. 600, and § 3, p. 601. 
_ The evidence in this case does not establish that the 
invitation related to the business of the one who’ gave 
it or for the mutual advantage of both parties of a busi- 
ness nature. Instead the evidence does establish that the 
invitation was for the convenience, pleasure, or bene- 
fit of the plaintiff. Therefore we hold that plaintiff 
was a licensee and not an invitee on the premises. 

The evidence further establishes that when plaintiff 
first arrived on the premises she was shown the bath- 
room and basement doors which were adjacent and then 
she commented on how steep the basement stairway 
‘was. This visible form and mode of construction existed 
at the time of the lease and for many years prior thereto. 
The condition was perceptible to the senses and could be 
discovered by reasonable inspection or examination. 
Since the plaintiff was made aware of the condition the 
defendant had no duty to warn her of it. 

In the light of our determination that the plaintiff was 
a mere licensee on the premises at the time of the acci- 
dent and that no duty was owed her except not to injure 
her by willful and wanton conduct, it is unnecessary to 
discuss the other questions raised in this appéal. The 
district court came to the same ultimate conclusion by 
sustaining defendant’s motion to dismiss. Its judgment 
is correct and is anirmed: 

AFFIRMED. 
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HAROLD E. SCOFIELD, APPELLEE, v. JOHN HASKELL, 
APPELLANT. 
143 N. W. 2d 120 


Filed June 10, 1966. No. 36191. 
See ante p. 324, for majority opinion. 
Kuns, District Judge, dissenting. 


Although I concur entirely with the rules of law stated 
in the majority opinion, as expressed in the several 
syllabi and as applied to the facts in the case, I respect- 
fully dissent from the portion of the court’s opinion and 
order with reference to the limitation of the retrial to 
the issue of liability. 

The record in this case shows that the court properly 
submitted to the jury appropriate issues both as to the 
negligence of the defendant and as to the contributory 
negligence of the plaintiff. The jury returned a general 
verdict for the plaintiff without any indication whether 
it had found plaintiff to have been slightly negligent and 
defendant grossly negligent or that the defendant’s negli- 
gence was the sole proximate cause. This did settle 
the question of general responsibility, but it certainly 
did not settle the question of the application of the 
doctrine of comparative negligence. 

Section 25-1151, R. R. S. 1943, provides: “In all ac- 
tions brought to recover damages for injuries to a per- 
son or to his property caused by the negligence of an- 
other, the fact that the plaintiff may have been guilty 
of contributory negligence shall not bar a recovery when 
the contributory negligence of the plaintiff was slight and 
the negligence of the defendant was gross in compari- 
son, but the contributory negligence of the plaintiff shall 
be considered by the jury in the mitigation of damages 
in proportion to the amount of contributory negligence 
attributable to the plaintiff; and all questions of negli- 
gence and contributory negligence shall be for the jury.” 

In Brackman v. Brackman, 169 Neb. 650, 100 N. W. 
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2d 774, it was held that degrees of negligence whether 
slight or gross, were to be determined by the compari- 
son of the negligence of the parties, one with the other. 
This is a qualitative determination necessarily involving 
the consideration of all of the various acts of negligence 
entering into the proximate cause of the injury. 

In Sgroi v. Yellow Cab & Baggage Co., Inc., 124 Neb. 
525, 247 N. W. 355, the following statement concerning 
the procedure of mitigation of damages is made on page 
528: “It is clear that the comparison was to be made 
between the negligence of the two parties, and if plaintiff 
was entitled to recover, then her recovery should be 
reduced in the proportion that her negligence contributed 
to the injury. If defendant’s negligence was four times 
as great as plaintiff’s negligence, the proportion would 
be four to one. The combined negligence of the two 
causes the total damage sustained. It is plain in such 
case that plaintiff’s own negligence caused one-fifth of 
her injury and defendant’s negligence four-fifths, and 
that plaintiff would be entitled to a judgment for only 
four-fifths of the total amount of damage sustained as 
a result of the combined negligence of the two.” 

This case was followed and the rule was restated in 
Murray v. Pearson Appliance Store, 155 Neb. 860, 54 
N. W. 2d 250, as follows: “When plaintiff is entitled to 
recover under this rule it then becomes the duty of the 
jury to deduct from the total amount of any damages 
which it determines he has sustained such an amount as 
his contributory negligence bears to the entire negli- 
gence of the parties which contributed thereto. * * * 
After the parties establish and the jury, under proper 
instructions, finds the respective parties guilty of ac- 
tionable negligence and contributory negligence the re- 
sponsibility is then on the jury to make the comparison as 
contemplated by the statute. This comparison is to de- 
termine the rights of the parties to recover, if at all, 
and the extent thereof.” (Emphasis supplied.) 

From the foregoing, it appears that it is necessary 
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for the jury to keep in mind the results of its initial 
comparison’ of the negligence of the parties, and to 
take the further step of making a quantitative determina- 
tion of the proportion which the negligence of each party 
bears to the total negligence of both together. 

According to the direction of the majority opinion, it 
is apparently required that the trial court direct the 
jury that no more than slight negligence has been estab- 
lished, with the attendant possibility that the jury might 
find no negligence at all as to plaintiff. To have a basis 
for mitigation, however, the jury necessarily would have 
to consider all the previous evidence of negligence and 
causation. There is an attendant possibility of an absurd- 
ity, in the event that the jury, notwithstanding the direc- 
tion to find no more than slight negligence, might find a 
proportion of contributory negligence so high that it 
would mitigate by half or more. In view of the provi- 
sions of the statute, the court has no power to limit the 
scope of an award of damages, when the determination 
of the issue is properly for the jury. 

I submit that the provision of the majority opinion 
limiting the retrial to the sole question of an amount of 
liability would not be effective to simplify or to shorten 
the trial, and that it would present a most difficult prob- 
lem to the trial court in the formulation of appropriate 
instructions upon the subject of the possible mitigation 
‘of damages. The previous general finding of responsi- 
bility, correct under the evidence and _ instructions, 
simply cannot provide the necessary specific determina- 
tion of the issues of comparative negligence and mitiga- 
tion, as a prerequisite to the determination of an amount 
of liability. : 
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Duranp, JACKSON & ASSOCIATES, INC., A CORPORATION, 


APPELLEE, V. FRED G. NASR, APPELLANT. 
143 N. W. 2d 122 


Filed June 10, 1966. No. 36121. 


1. Trial: Evidence. Audits or statements of account prepared for 
use at the trial are not ordinarily admissible, but the trial 
court may, in the exercise of its judicial discretion, admit them 
when they are merely abstracts, tabulations, or summaries of 
other evidence capable of calculation which has been properly 
admitted. 

2. Appeal and Error. An assignment of error that the court 
erred in overruling a motion for new trial is too indefinite 
where there are several grounds of error set forth in such 
motion. A party who claims error in a proceeding is required 
to point out the factual and legal basis that shows the error. 

Appeal from the district court for Douglas County: 


RupoLPu TEsAR, Judge. Affirmed. 
Shrout, Hanley, Nestle & Corrigan, for appellant. 


Fitzgerald, Brown, Leahy, McGill & Strom, for ap- 
pellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmirH, and McCown, JJ., and Murpuy, District Judge. 


McCown, J. 

This is an action at law for the fair and reasonable 
value of architectural services rendered and expenses 
incurred at the oral request of the defendant. Pursuant 
to this request, certain design work was performed and 
certain designs and drawings were created and prepared 
for the defendant and various printing and miscella- 
neous expenses incurred. Plaintiff prayed judgment for 
$2,996.58. The jury returned a verdict in favor of the 
plaintiff in the sum of $2,604.58 and the defendant has 
appealed. 

The defendant assigns error in the failure of the trial 
court to sustain his objection to the admission of exhibit 
19 into evidence. Exhibit 19 was an abstract or sum- 
mary of certain business records of the plaintiff which 
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were offered and received in evidence. It is a complete 
summary of all of the time that was spent by all em- 
ployees pertaining to the work done for the defendant. 
Exhibits 16 and 16A consisted of employees’ daily time 
records which included both the defendant’s project and 
those of other clients. These records consisted of more 
than 180 3x5 inch cards. Exhibit 18 contained substan- 
tially the same information as exhibit 19 except that it 
was a month-by-month summary of defendant’s project 
rather than a day-by-day summary. Both exhibit 18 
and exhibit 19 were prepared from exhibits 16 and 16A, 
and in their respective forms are abstracts of information 
contained on exhibits 16 and 16A. 

The defendant has assigned as error only the failure 
to sustain the objections to the admission of exhibit 19. 
No claim is made here that either exhibit 16 or 16A was 
improperly received into evidence by the court. 

The defendant contends that audits or statements of 
account prepared for use at a trial are not admissible 
when they are summaries of records which have not been 
admitted or where it is not shown that the records are 
voluminous or complicated as to require clarification or 
where it is not shown that the records themselves are 
competent. The case of Rose v. Kahler, 151 Neb. 532, 
38 N. W. 2d 391, involved instruments which were, gen- 
erally speaking, simply abstracts, tabulations, or sum- 
mations of previous stipulations, evidence, and instru- 
ments such as bank deposits, canceled checks, and bank 
ledger sheets, all of which evidence was properly ad- 
mitted by the trial court. This court said: “The appli- 
cable rule is that audits or statements of account pre- 
pared for use at the trial are not ordinarily admissible, 
but the trial court court may, in the exercise of its 
judicial discretion, admit them when they are merely 
abstracts, tabulations, or summaries of other evidence 
capable of calculation which has been properly admitted.” 

32 C. J. S., Evidence, § 698, p. 958, states: “Written 
statements prepared for use at a trial are not ordinarily 


VoL. 180] JANUARY TERM, 1966 411 


Mills v. Bauer 


admissible in evidence. However, they may be received 
where they are merely in the nature of summaries of 
voluminous records which are in evidence, or are ad- 
missible in evidence * * *.” See, also, 20 Am. Jur., Evi- 
dence, § 449, p. 398. 

It is clear and without dispute that exhibit 19 is merely 
an abstract of exhibits 16 and 16A pertaining to that 
portion dealing with the defendant’s project. Both of 
these exhibits, together with exhibit 18, were offered 
and received in evidence. No claim is now made that 
they were improperly received, and the court did not 
err in admitting exhibit 19. 

The only other assignment of error is that the trial 
court erred in denying defendant’s motion for a new trial. 
The motion for new trial charged, in general terms, errors 
of law and errors of fact and misconduct of counsel com- 
mitted at the trial. This court’s attention is not directed 
to any specific reason why it should have been sustained. 
An assignment of error that the court erred in overruling 
a motion for new trial is too indefinite where there are 
several grounds of error set forth in such motion. A 
party who claims error in a proceeding is required to 
point out the factual and legal basis that shows the 
error. Lemmon v. State, 173 Neb. 387, 113 N. W. 2d 525. 

No other error is assigned and those advanced cannot 
be sustained. The judgment of the trial court was correct 
and is affirmed. 

AFFIRMED. 


PAULINE MILLS, EXECUTRIX OF THE ESTATE OF ROBERT 
Davis MILLS, ALSO KNOWN AS R. D. MILLS, DECEASED, 


APPELLANT, V. LAVERNE L. BAUER, APPELLEE. 
143 N. W. 2d 270 


Filed June 10, 1966. No. 36151. 


1. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must be treated as an admission of the 
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truth of all material and relevant evidence submitted on behalf 
of the party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that can 
reasonably be deduced from the evidence. 


Negligence: Trial. The negligence of a person charged with 
responsibility for an accident cannot be inferred from a pre- 
sumption of due care on the part of a person killed in an acci- 
dent. A presumption of due care in the performance of duty 
attends a person so charged as well as a person so killed. 


: Negligence is not presumed; the mere hap- 
pening of an accident does not prove negligence. 


The burden of proving negligence is on the 


party alleging it. 


The burden of proving a cause of action is 
not sustained by evidence from which negligence can only be 
surmised or conjectured. 


If defendant pleads that the plaintiff was 
guilty of contributory negligence, the burden is upon him to 
prove that defense and this burden does not shift during the 
trial. However, if the evidence adduced by the plaintiff tends 
to prove that issue, the defendant is entitled to receive the 
benefit thereof. 


Automobiles: Negligence. The operator of an automobile ap- 
proaching or entering an intersection is required to see another 
automobile approaching or entering the intersection which has 
been favored with the right-of-way under the statutory rules 
of the road and a failure to see such favored automobile is 
negligence as a matter of law. 


The driver of an automobile entering an in- 
tersection of two highways is obligated to look for approaching 
automobiles and to see any vehicle within the radius which 
denotes the limit of danger. 


Negligence: Evidence. Negligence is a question of fact and 
may be proved by circumstantial evidence and physical facts. 
However, the law requires that the facts and circumstances 
proved, together with the inferences that may properly be drawn 
therefrom, indicates with reasonable certainty the negligent 
act charged. 


Trial. Where several inferences are deducible from facts pre- 
sented, which inferences are opposed to each other but equa!ly 
consistent with the facts proved, the plaintiff does not sustain 
his position by a reliance alone on the inference which would 
entitle him to recover. 
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Appeal from the district court for Cheyenne County: 
Joun H. Kuns, Judge. Affirmed. 


Martin, Davis, Mattoon & Matzke, for appellant. 


Maupin, Dent, Kay & Satterfield, Clinton J. Gatz, 
Donald E. Girard, and Rady A. Johnson, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Bropkey, District Judge. 


Brower, J. 

This action was brought by Pauline Mills, executrix 
of the estate of Robert Davis Mills, also known as R. D. 
Mills, deceased, plaintiff, against LaVerne L. Bauer, de- 
fendant, for damages for the wrongful death of said R. 
D. Miiis. 

The parties will be designated as they were in district 
court and the decedent R. D. Mills as the decedent or 
Mills. 

The decedent Mills died as a result of an automobile 
collision at approximately 2:15 p.m., on May 8, 1962. 
Plaintiff brings the action as his executrix on behalf of 
Pauline Mills, the decedent’s widow. 

Plaintiff's decedent was driving his 1958 Ford 4-door 
sedan automobile northward on a north-south county 
graveled road. Defendant was driving a 1962 Chevrolet 
4-door sedan in a westerly direction on an east-west 
county graveled road. Neither road was favored over 
the other and there were no stop signs at their inter- 
section. The collision between the two vehicles oc- 
curred at the intersection of the two roadways at a 
point 9.2 miles east and 5.6 miles north of Sidney in 
Cheyenne County, Nebraska. Mills died instantly. De- 
fendant was rendered unconscious for several days and 
has no recollection of the events. Both drivers were 
alone. There were only the two vehicles involved and 
no other eyewitnesses. Decedent’s automobile as 
equipped weighed 3,652 pounds, and was 207 inches long 
and 78 inches wide. Decedent weighed 189 pounds. De- 
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fendant’s car as equipped weighed 3,585 pounds, and was 
209.6 inches long and 79 inches wide. Defendant, him- 
self, weighed 200 pounds. 

A state trooper, who had been called, arrived at the 
scene some 30 minutes after the accident. He checked 
over those injured and, after taking care of them, at 
approximately 2:55 p.m., he took pictures and measure- 
ments at the intersection. The photographs as then 
taken show several other cars had arrived at the scene 
and were parked on the highway at the time. 

The north-south road was 22 feet wide’ and the east- 
west road 18 feet 10 inches in width. Both roads were 
straight, level at the immediate scene, dry, and with 
graveled surfaces. There was a hill 0.4 of a mile south of 
the intersection and another 0.8 of a mile east of it. The 
day was clear and the sun was shining, but a southeast 
wind was blowing. There were no obstructions on the 
southeast corner of the intersection. A driver coming 
from the east had an unobstructed view for 0.8 of a 
mile and the view of the one proceeding from the south 
was unobstructed for 0.4 of a mile. 

The trooper testified there were two sets of tire marks 
leading into the intersection and that one of these ex- 
tended to the east a little way beyond the east edge of 
the intersection and the other back to the edge of the 
intersection on the south. Both were tire marks and 
not skid marks. The right-hand wheels of the dece- 
dent’s northbound auto were approximately in the middle 
of the road. The tire marks of defendant’s westbound 
car appeared to straddle the center of the road. The 
two sets of tire marks met in the intersection. The 
trooper placed a red flag in the intersection as near as 
he could determine at the point where the tire marks 
met. The flag thus placed was 24 feet from the north- 
east corner, 28 feet from the southeast corner, 29 feet 
from the northwest corner, and 27 feet from the south- 
west corner of the intersection. The flag was placed 
just a little west of decedent’s right tire mark and south 
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of defendant’s left tire mark. From an area near the 
flag, slide marks went off to the northwest. One set in- 
dicated that something had skidded and had gone 
through the ditch on up into the field. Another set also 
had gone into the field. Both cars were located in the 
field. The Mills vehicle had overturned. It had come to 
rest after the impact on its left side, facing southeast in 
the plowed field. It was 53.8 feet northwest of the flag. 
The defendant’s car was in the field also but closer to 
the east-west ditch than the other. It remained on its 
wheels facing westerly. It was 44 feet from the flag. 

Several photographs of both vehicles are in evidence. 
The front of defendant’s car was damaged. The most 
severe damages occurred to its left front. There were, 
however, some marks on its left side where the metal 
was bent. The front two-thirds of the Mills car on its 
right side was badly damaged with the most severe 
damage occurring in the area of the door post on the 
right-hand side. The frame and body were bent in a 
“V” shape at the door post. 

A witness was working in a field about 14 mile north- 
west from the intersection. The wind was coming from 
the southeast. He heard an unusual noise, but it was 
not a loud noise. 

There was a windbreak of considerable width north 
of the intersection on the east side of the road. The 
trooper testified he had driven south on the north-south 
road and could see to the east around the windbreak 
at a point 0.4 of a mile to the north. He had not driven 
from the east to observe from what point one could 
look around it. There is also testimony that a portion of 
the windbreak came within 160 feet of the east-west 
road. The photographs show the windbreak from the 
intersection, but the distance to it cannot be estimated 
with any accuracy therefrom, although it appears much 
closer than 0.4 of a mile. 

A trial was had in district court. At the close of 
plaintiff's evidence, the defendant made a motion to 
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direct a verdict for defendant or dismiss the plaintiff’s 
petition, which was overruled. The same motion being 
renewed at the close of all the evidence was sustained. 
by the trial court and plaintiff’s action dismissed. 

Plaintiff has appealed to this court from an order 
overruling her motion for a new trial. She assigns error 
to the trial court in dismissing plaintiff’s action, over- 
ruling her motion for a new trial, and refusing to admit 
evidence of the volume of traffic normally upon the 
county road on which the deceased was driving. 

Plaintiff alleged many acts of negligence on the part 
of the defendant. We consolidate and restate them as 
follows: Defendant failed to yield the right-of-way to 
decedent’s vehicle at the intersection; drove his auto- 
mobile at a high and dangerous rate of speed; failed to 
apply his brakes, slow his car, or turn to the right to 
avoid the accident; and failed to maintain a proper 
lookout. 

Defendant denied his negligence and, claiming the 
right-of-way, alleged the decedent was guilty of con- 
tributory negligence more than slight in comparison 
with that of the defendant in practically the same re- 
spects as was alleged by the plaintiff against him. 

“A motion for directed verdict or for judgment not- 
withstanding the verdict must be treated as an admission 
of the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the motion is 
directed. Such party is entitled to have every contro- 
verted fact resolved in his favor and to have the benefit 
of every inference that can reasonably be deduced from 
the evidence.” Egenberger v. National Alfalfa Dehy- 
drating & Milling Co., 164 Neb. 704, 83 N. W. 2d 523. 

In the consideration of the present case certain rules 
set forth in the syllabi in Wolcott v. Drake, 162 Neb. 56, 
75 N. W. 2d 107, will now be stated: “The burden of 
proving negligence is on the party alleging it. 

“Tf defendant pleads that the plaintiff was guilty of 
contributory negligence, the burden is upon him to 
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prove that defense and this burden does not shift during 
the trial. However, if the evidence adduced by the 
plaintiff tends to prove that issue, the defendant is en- 
titled to receive the benefit thereof. 

“The negligence of a person charged with responsi- 
bility for an accident cannot be inferred from a pre- 
sumption of due care on the part of a person killed in an 
accident. A presumption of due care in the performance 
of duty attends a person so charged as well as a person 
so killed. 

“Negligence is not presumed; the mere happening of 
an accident does not prove negligence. 

“The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only be 
surmised or conjectured.” 

In Wolstenholm v. Kaliff, 176 Neb. 358, 126 N. W. 2d 
178, it was stated: ‘Negligence is a question of fact and 
may be proved by circumstantial evidence and physical 
facts. However the law requires that the facts and cir- 
cumstances proved, together with the inferences that 
may properly be drawn therefrom, indicates with rea- 
sonable certainty the negligent act charged. 

“The driver of an automobile entering an intersection 
of two highways is obligated to look for approaching 
automobiles and to see any vehicle within the radius 
which denotes the limit of danger. 

“The operator of an automobile approaching or en- 
tering an intersection is required to see another auto- 
mobile approaching or entering the intersection which 
has been favored with the right-of-way under the statu- 
tory rules of the road and a failure to see such favored 
automobile is negligence as a matter of law.” 

Under section 39-728, R. S. Supp., 1963, the defendant 
who approached the intersection from the right of the 
Mills automobile had the right-of-way unless the evi- 
dence is sufficient for it to be inferred that the decedent 
drove his vehicle into the intersection first, or that 
the action of the defendant forfeited the right-of-way. 
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Plaintiff contends the marks left upon the highway and 
the position and condition of the cars after the impact 
are sufficient to raise an inference that the decedent’s 
automobile first entered the intersection. This the 
plaintiff attempts to show from these asserted premises. 
She argues that the point where the tire marks met as 
shown by the flag was in approximately the center of the 
intersection from north to south. She claims the ve- 
hicle of the decedent was struck by the front end of the 
defendant’s car at about the door post since that is the 
point of the vehicle’s greatest damage. She calls atten- 
tion to the tire marks of the defendant’s car which 
were outlined with a grease pencil by the trooper on the 
photographs. These marks so outlined indicate the de- 
fendant’s right wheels were only 3 feet from the north 
edge of the road and when the width of defendant’s car, 
6 or 7 feet, are added it appears the defendant’s left 
wheel which was damaged was at or close to the cen- 
ter of the east and west road. She argues from this that 
the decedent’s vehicle was more than half way through 
the intersection and contends the defendant’s car was not. 
The defendant points out, however, and the photographs 
show that the right front wheel and the whole front end 
of the decedent’s vehicle was badly damaged also. This, 
he urges, indicates the initial impact of the two cars 
was between the extreme right front of the decedent’s 
car and the left front of the defendant’s car. More- 
over, the right-hand tire marks of the Mills vehicle 
were about in the center of the north-south road near 
the flag. The road was 22 feet wide. It therefore is 
contended by the defendant that the front end of his 
car was 11 feet, or half way, into the intersection. More- 
over, the trooper testified the defendant’s automobile 
was straddling the center of the east-west road, which 
seems to conflict with the grease marks, and its width 
was 79 inches. Defendant therefore contends that half 
of this width should be subtracted from the distance 
the decedent’s car had entered into the intersection, and 
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when this is done, he argues, it follows that the defend- 
ant’s car and not the decedent’s car had proceeded fur- 
ther into the intersection. It is apparent that the speed 
of each vehicle, which will hereafter be discussed, would 
have to be considered on the question of which entered 
the intersection first. The ultimate damage to an auto- 
mobile which has been rolled over as a result of an acci- 
dent is not always conducive to a proper determination 
of its original point of impact in the collision. Neither 
is a computation and comparison of the exact distance 
vehicles had traversed the intersection always decisive. 
This court in Costanzo v. Trustin Manuf. Corp., 176 Neb. 
136, 125 N. W. 2d 556, in considering a similar problem, 
stated: “We realize that, under our decisions constru- 
ing the right-of-way statute, section 39-728, R. R. S. 1943, 
the mathematical determination of who reaches an in- 
tersection first by a few feet should not be controlling. 
Gernandt v. Beckwith, supra (160 Neb. 719, 71 N. W. 2d 
303); Long v. Whalen, supra (160 Neb. 813, 71 N. W. 2d 
496).” We conclude the evidence in the present case 
does not establish which of the vehicles entered the 
intersection first. 

The plaintiff claims the evidence is sufficient to raise 
an inference that the defendant’s automobile was being 
operated at unreasonable speed under the circumstances. 
She urges the defendant thereby forfeited any right-of- 
way which he might otherwise have had under section 
39-751, R. S. Supp., 1963. She bases her argument on 
four propositions which are asserted to raise the infer- 
ence. She calls attention to the fact that the decedent’s 
vehicle weighed some 50 pounds less than that of the 
defendant and that either car weighed but a little less 
than 2 tons. Her reasoning that the weights of the cars 
is of significance is not clearly set forth, but we gather 
she contends that cars of such weight would not have 
skidded to the extent they did unless the impact was of 
great force. Plaintiff maintains the sound of the crash 
heard by the witness 4% mile away is significant. It was 
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an “unusual” noise but not a “real loud” noise. We think 
the noise of the impact as described is of no import. 
Plaintiff’s principal contention is that the decedent’s 
heavy vehicle “traveled or was propelled” after the im- 
pact 53 feet 8 inches into the field, overturned, and was 
badly wrecked. This, she says, is proof that it was 
struck with great force and she attributes this force to 
that applied by the defendant’s car. Yet this cannot 
be said to always follow. If a vehicle has its course di- 
verted by an impact with another car, might not it pro- 
ceed on and overturn either because of its own speed or 
its driver having lost control? Defendant calls attention 
to the fact that his car traveled without being diverted in 
its course to so great an extent and was not so badly 
damaged. From this he infers it was proceeding at a 
lesser speed. We do not ascribe to the theories of either 
party as to who entered the intersection first, or with 
respect to which vehicle was proceeding at the greater 
speed, or whether the speed of either was the more 
reasonable. 

“Where several inferences are deducible from facts 
presented, which inferences are opposed to each other 
but equally consistent with the facts proved, the plain- 
tiff does not sustain his position by a reliance alone on 
the inference which would entitle him to recover.” 
Shamblen v. Great Lakes Pipe Line Co., 158 Neb. 752, 
64 N. W. 2d 728. 

We think in the present case many inferences may 
be drawn from the physical evidence presented and none 
are sufficiently supported from which a fair and rea- 
sonable conclusion can be drawn. Defendant had the 
directional right-of-way unless the decedent entered 
the intersection first, in which event decedent obtained 
it by so doing. Who entered the intersection first? 
From the evidence one cannot tell. In case of excessive 
speed the right-of-way of either might be forfeited. Was 
there excessive speed, and if so which driver maintained 
it? The circumstantial evidence is insufficient to re- 


VoL. 180] JANUARY TERM, 1966 421 
Callen v. Knopp 


solve any of these questions fairly and reasonably. It 
presents nothing but conjecture and speculation, and 
that should not be submitted to a jury. The trial court 
committed no error in sustaining the motion to dismiss. 

The plaintiff finally contends that the trial court erred 
‘in refusing to admit evidence that the traffic normally 
was greater on the north and south road than on the 
other. It seems to have been offered in an effort to alter 
the statutory rule under section 39-728, R. S. Supp., 1963, 
with respect to the vehicle on the right having the right- 
of-way under ordinary conditions. There was no traffic 
on either road at the time of the accident. What traffic 
might have been on them at other times is not material. 

After a review of the evidence in the light of the rules 
stated, we find no error attributable to the judgment 
of the trial court and it is affirmed. 

AFFIRMED. 


Frances Day CALLEN, EXECUTRIX OF THE. ESTATE OF 
ERNEST GLENN CALLEN, DECEASED, APPELLANT, Vv. LOUIS 
F. KNOPP ET AL., APPELLEES. 

143 N. W. 2d 266 


Filed June 10, 1966. No. 36253. 


1. Trial. The party against whom a motion to dismiss is made 
is entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be drawn from the evidence. 

2. Automobiles: Negligence. Gross negligence within the meaning 
of the motor vehicle guest statute means gross and excessive 
negligence or negligence in a very high degree; the absence of 
slight care in the performance of duty; an entire failure to 
exercise care; or the exercise of so slight a degree of care to 
justify the belief that there was an indifference to the safety 


of others. 
3. Momentary inattention in the operation of a 
motor vehicle does not ordinarily amount to gross negligence. 
4, The driver of a motor vehicle has the duty to 


keep a proper lookout and watch where he is driving even 
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though he is rightfully on the highway and has the right-of- 
way or is driving on the side of the highway where he has a 
lawful right to be. He must keep a lookout ahead or in the 
direction of travel or in the direction from which others may 
be expected to approach and he is bound to take notice of ‘the 
road, to observe conditions along the way, and to know what 
is in front of him for a reasonable distance. 

Although a driver is traveling upon an arterial 
street, he is required to look for approaching vehicles and see 
those which are in plain sight. 


Appeal from the district court for Lancaster County: 
BARTLETT E. Boyies, Judge. Affirmed in part, and in 
part reversed and remanded. 


Baylor, Evnen, Baylor & Urbom and Robert T. Grimit, 
for appellant. 


Chambers, Holland & Dudgeon, for appellee Knopp. 
Healey & Healey, for appellee Waddell. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
Situ, and McCown, JJ., and ScHEeE te, District Judge. 


BOSLAUGH, J. 

The plaintiff, Frances Day Callen, and her husband, 
Ernest Glenn Callen, were injured in an automobile 
accident on May 30, 1964. At the time of the accident 
the Callens were passengers in an automobile operated 
by the defendant, Marion Senn Waddell, which became 
involved in a collision with an automobile operated by 
the defendant, Louis F. Knopp. This action was brought 
by the plaintiff, as executrix of her husband’s estate, to 
recover the damages which were sustained in the acci- 
dent. 

At the close of the plaintiff’s evidence, the district 
court sustained motions to dismiss made by the defend- 
ants. The plaintiff's motions for new trial were over- 
ruled and she has appealed. 

The accident occurred at about 10:15 a.m., at the in- 
tersection of Fifty-sixth Street and Leighton Avenue 
in Lincoln, Nebraska. Fifty-sixth Street is 26 feet wide. 
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Leighton Avenue is 24 feet wide. There is a stop sign. 
at the west side of the intersection which requires traffic 
on Leighton Avenue to stop before crossing Fifty-sixth 
Street. The speed limit on both streets at this location 
is 35 miles per hour. It was a clear day and the streets 
were dry. 

A frame house is located at the southwest corner of 
the intersection. There are bushes growing near the 
house and shade trees in the yard. At a point 50 feet 
south of the intersection, the view from the intersection 
to a point 50 feet west of the intersection is unobstructed. 
At a point 50 feet west of the intersection, the view 
from the intersection to a point 50 feet south of the in- 
tersection is unobstructed. 

Mr. and Mrs. Waddell were planning to drive to Ne- 
hawka, Nebraska, and had invited Dr. and Mrs. Callen 
to ride with them. Dr. Callen was sitting in the front 
seat beside the driver. Mrs. Callen and Mrs. Waddell 
were sitting in the rear seat of the automobile. 

After leaving the Callen home, Waddell turned onto 
Leighton Avenue at Forty-ninth Street. As he drove 
east on Leighton Avenue at about 25 miles per hour, 
Waddell noticed that Leighton Avenue was an arterial 
street protected by stop signs. Although Waddell knew 
that there was a stop sign on Leighton Avenue at Fifty- 
sixth Street, he did not see the stop sign and did not 
stop before entering the intersection. As Waddell en- 
tered the intersection he was looking to the left and 
did not see the Knopp automobile approaching from the 
south until the collision occurred. 

The defendant Knopp had attended Memorial Day 
services at a cemetery and was returning to his home 
when the accident occurred. He was driving north on 
Fifty-sixth Street at about 30 miles per hour. He did 
not see the Waddell automobile at any time before He 
accident. 

The point of impact was south and east of the center 
of the intersection. The front of the Knopp automobile 
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struck the front right side of the Waddell automobile. 
Both vehicles then came to rest near the northeast cor- 
ner of the intersection, headed to the northeast. 

The party against whom a motion to dismiss is made 
is entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference that 
can reasonably be drawn from the evidence. Willey v. 
Parriott, 179 Neb. 828, 140 N. W. 2d 652. If there was 
any evidence upon which the jury could have properly 
found for the plaintiff against either of the defendants, 
then that defendant’s motion to dismiss should have 
been overruled. 

Before the plaintiff was entitled to recover as against 
the defendant Waddell, it was necessary to establish that 
he had been guilty of gross negligence. § 39-740, R. R. 
S. 1943. Gross negligence within the meaning of the 
motor vehicle guest statute means gross and excessive 
negligence or negligence in a very high degree; the ab- 
sence of slight care in the performance of duty; an en- 
tire failure to exercise care; or the exercise of so slight 
a degree of care to justify the belief that there was an 
indifference to the safety of others. Schlines v. Ekberg, 
172 Neb. 510, 110 N. W. 2d 49. Momentary inattention 
in the operation of a motor vehicle does not ordinarily 
amount to gross negligence. Holliday v. Patchen, 164 
Neb. 53, 81 N. W. 2d 593. 

There is no fixed rule for the ascertainment of what 
is gross negligence. Whether gross negligence exists 
must be determined from the facts and circumstances 
in each case. Schlines v. Ekberg, supra. 

The petition alleged that Waddell was guilty of gross 
negligence in failing to maintain a proper lookout; in 
operating his automobile at a rate of speed greater than 
was reasonable and prudent under the existing circum- 
stances; in failing to stop at the stop sign before enter- 
ing the intersection; in failing to yield the right-of-way 
to the Knopp automobile; and in failing to maintain 
reasonable control over his automobile. 
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There is evidence in this case that the defendant Wad- 
dell failed to see the stop sign and the Knopp automo- 
bile; that he entered the intersection without stopping; 
and ‘that he failed to yield the right-of-way to the Knopp 
automobile. 

There is evidence that Waddell was confused by the 
fact that Fifty-fifth Street does not intersect Leighton 
Avenue and that he did not realize that he was entering 
the intersection of Fifty-sixth Street where he knew 
there was a stop sign. This evidence characterizes his 
negligence as momentary in nature rather than persisting 
over a period of time. 

There is no evidence showing a course of negligent 
conduct extending over a period of time, or a protest 
by any passenger in the Waddell automobile. The evi- 
dence does not show an entire failure to exercise care, 
or the exercise of so slight a degree of care as to justify 
the belief that there was an indifference to the safety of 
others. From our examination of the record we con- 
clude that the evidence failed to establish gross negli- 
gence and that the motion to dismiss of the defendant 
Waddell was properly sustained. 

With respect to the defendant Knopp, the plaintiff 
was required to produce evidence of negligence that 
was a proximate cause of the accident. Since the plain- 
tiff’s decedent was a passenger in the Waddell automo- 
bile, the negligence of the defendant Waddell could not - 
be imputed to him. Willey v. Parriott, supra. There is 
no contention made that there was sufficient evidence 
of contributory negligence to bar. recovery as a matter 
of law. 

The petition alleged that the defendant Knopp was 
negligent in failing to maintain reasonable control over 
his automobile; in failing to maintain a proper lookout; 
in failing to turn away from the Waddell ‘automobile; 
in driving at a rate of speed greater than was reasonable 
and prudent under existing conditions; and in falling 
to make timely application: of his. brakes. vo 
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There was evidence that the defendant Knopp was 
negligent in failing to see the Waddell automobile and 
in making no effort to avoid the accident. 

Although Knopp was traveling upon an arterial street, 
this did not excuse him from the duty to maintain a 
proper lookout. He had a right to assume that Waddell 
would stop before entering the intersection only until 
there was some warning that Waddell would not do so. 

The driver of a motor vehicle has the duty to keep a 
proper lookout and watch where he is driving even 
though he is rightfully on the highway and has the 
right-of-way or is driving on the side of the highway 
where he has a lawful right to be. He must keep a 
lookout ahead or in the direction of travel or in the 
direction from which others may be expected to ap- 
proach and he is bound to take notice of the road, to 
observe conditions along the way, and to know what is 
in front of him for a reasonable distance. Bear v. Auguy, 
164 Neb. 756, 83 N. W. 2d 559. Notwithstanding his 
favored position, Knopp was required to look for ap- 
proaching vehicles and see those which were in plain 
sight. Bell v. Crook, 168 Neb. 685, 97 N. W. 2d 352, 74 
A. L. R. 2d 223. 

The defendant Knopp relies upon Giebelman v. Vap, 
176 Neb. 452, 126 N. W. 2d 673. and Colton v. Benes, 
176 Neb. 483, 126 N. W. 2d 652. The cases cited involved 
an issue as to whether there was evidence of contributory 
negligence. The plaintiffs were traveling on arterial 
streets or highways and did not receive sufficient warn- 
ing that the defendants would not stop before entering 
the intersection. In the Giebelman case the plaintiff's 
vision was obstructed by a high bank. In the Colton 
case the plaintiff observed the defendant slowing down 
and properly assumed that he would stop. The cases 
are not applicable here. 

In this case there was evidence from which the jury 
could have found that Knopp was negligent and that his 
negligence was a proximate cause of the accident. The 


Vou. 180] JANUARY TERM, 1966 427 


Dixon v. O’Connor 


motion to dismiss made by the defendant Knopp should 
have been overruled. 

That part of the judgment of the district court dismiss- 
ing the action as to the defendant Waddell is affirmed; 
and the part of the judgment dismissing the action as 
to the defendant Knopp is reversed and the cause re- 
manded for a new trial. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


Emma E. DIXON ET AL., APPELLEES, v. PAuL J. O’CoNNOR 
ET AL., APPELLANTS, IMPLEADED WITH YORK STATE BANK, 
York, NEBRASKA, ET AL., APPELLEES. 

143 N, W. 2d 364 


Filed June 17, 1966. No. 36228. 


1. Deeds: Escrows. Where a deed is deposited in escrow subject 
to conditions, the title remains in the grantor until performance 
of the conditions. 

2. Vendor and Purchaser: Crops. Under an executory contract 
for the sale of real estate where the purchaser is given no right 
to the possession until a specified time, he acquires no interest 
in the growing crops which mature and are harvested before 
he is entitled to possession. 

8. Vendor and Purchaser. Under an executory contract for the 
sale of real estate where a purchaser is not entitled to pos- 
session, he is not entitled to the rentals accruing prior to the 
time he becomes entitled to possession. 

4, Landlerd and Tenant: Crops. An action by a landlord against 
his tenant for an accounting for the rent share of crops is 
properly brought as an action in equity. 

5. Equity. Where a court of equity obtains jurisdiction of a 
cause for any purpose, it may retain it for all and may proceed 
to a final determination of the case, adjudicate all matters in 
issue, and thus avoid unnecessary litigation. 

6. Declaratory Judgments. In a declaratory judgment action on 
a contract, the court may not only construe the contract, but is 
authorized to enter judgment for the amount due in the light of 
the interpretation made. 
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Appeal from the district court for York County: 
H. EMERSON KoxkJeEr, Judge. Affirmed. © 


John E. Dougherty, for appellants. 


Robert B. Waring and Herman Ginsburg, for appellees 
Dixon. 


Maynard M. Grosshans, for appellee York State Bank. 
Gerald F. Beaver, for appellee Bourke Grain Co. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Murpuy, District Judge. 


McCowy, J. 

This is a declaratory judgment action in which the 
plaintiffs sought determination of the status and rela- 
tions of the plaintiffs and the defendants O’Connors, 
hereinafter referred to as defendants or O’Connors, aris- 
ing out of a certain real estate contract entered into 
between the parties. Plaintiffs contended that the re- 
lation of landlord and tenant existed between the parties 
and in the action sought an accounting for the landlords’ 
share of the crops growing upon the real estate involved 
at the time of the contract of sale and recovery of a 
judgment for the amount due on such accounting. The 
trial court held that the relation between the plaintiffs 
and defendants was that of landlord and tenant, and 
that the defendants, as tenants, were obligated to account 
to the plaintiffs for the landlords’ share of the growing 
crops and for the accruing rentals prior to. March 1, 1965; 
and entered judgment in favor of the plaintiffs upon such 
accounting in the sum of $8,241.16 and costs. There- 
after this appeal was perfected. 

Prior to September 15, 1964, the plaintiffs, Lloyd and 
Emma E. Dixon, owned approximately 320 acres of im- 
proved irrigated land in Fillmore County. At that time 
and for some years prior thereto, the defendants O’Con- 
nors, appellants here, were tenants of the plaintiffs as 
to approximately 215 acres of this property, and J. R. 
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.Warren was a tenant of approximately 105 acres of the 
property. The rental terms under the O’Connors’ lease 
were two-fifths of the crops and $1,000 cash, plus $10 an 
acre for the alfalfa land. Sometime prior to September 
15, 1964, the plaintiffs advertised the entire property 
for sale by newspaper advertisements and sale bills. 
The published terms of the sale provided: “The above 
land will be sold on contract as follows: 15% down 
payment on date of sale. An additional payment of 10% 
of the purchase price to be made on March 1, 1965, when 
possession will be given. The unpaid balance to be 
carried by the owner for a period of ten years, with 
equal annual payments on principal, due on March 1 
of each year until the balance is paid in full, with in- 
terest at the rate of 5% per annum. Buyer shall have 
the option of paying off the unpaid balance in full after 
5 years from and after March 1, 1965. Deed and ab- 
stract to be left in escrow with the York State Bank 
where payments are to be made until unpaid balance is 
retired.” 

The publications also contained the statement: “We 
invite you to inspect this top irrigated farm, which will 
positively be sold to the highest bidder the day of sale, 
without reservations.” 

The auctioneer announced the terms in accordance 
with the newspaper advertisement and the sale bills. 
At the auction, the entire property was sold to the de- 
fendants O’Connors. On September 17, 1964, a contract 
of sale was entered into between the plaintiffs as sellers 
and the defendants O’Connors as purchasers for the 
sale of the property, which included the property leased 
by the O’Connors as well as the property leased by J. R. 
Warren. The contract contained the same terms as the 
published notices and paragraph 6 of the contract stated: 
“Possession of said real estate shall be given on March 
1, 1965, the present leases thereon to be in full force and 
effect until such date.” The downpayment as provided 
by the real estate contract was paid and the payment 
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due on March 1, 1965, was paid. The warranty deed 
required by the contract was placed in escrow at the 
York State Bank and contained no reservations or ex- 
ceptions. After the execution of the contract of sale 
involved in this case, the O’Connors refused to account 
for or pay any rent to the plaintiffs for the remainder 
of the year 1964 and accruing prior to March 1, 1965, 
and in addition, the O’Connors took the landlords’ share 
of the crops due from J. R. Warren. 

Essentially, the defendants’ argument boils down to 
two basic contentions. First, that the execution of the 
contract for the sale of the real estate automatically car- 
ried with it to the buyer under the contract the growing 
crops and accruing rentals, and, second, that the form 
of the action instituted was improper. The defendants 
cite rules of law that growing crops upon lands are a 
part of the real estate and pass to a purchaser unless 
reserved, and that an auction sale can be a valid and 
binding sale. With these general rules we do not dis- 
agree. However, the contract between the parties stip- 
ulated that the seller reserved possession until March 
1, 1965, and also that the present leases were to remain 
in full force and effect until such date. We find no sup- 
port for the position that either title or possession passed 
prior to March 1, 1965. In Nebraska the law is well 
established that by the deposit of a deed in escrow sub- 
ject to delivery upon the satisfaction of certain condi- 
tions, the title does not vest in the grantee named in the 
deed until the fulfillment of the conditions. As early 
as the case of Patrick v. McCormick, 10 Neb. 1, 4 N. W. 
312, this court said: “An escrow is a conditional delivery 
to a stranger, to be kept by him until certain conditions 
are performed, and then to be delivered to the grantee. 
* * * But until the condition is performed and the deed 
delivered over, the estate does not pass, but remains in 
the grantor.” 

In Pike v. Triska, 165 Neb. 104, 84 N. W. 2d 311, at 
page 119, we said: “Until the performance of the con- 
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dition the legal title to the land to be conveyed remains 
in the grantor.” The grantor retains legal title and its 
concomitants until performance of the conditions of the 
escrow contract by the grantee. See Valentine Oil Co. v. 
Powers, 157 Neb. 71, 59 N. W. 2d 150. 

The contract here provided that “possession of said 
real estate shall be given on March 1, 1965.” A pur- 
chaser of land under a contract of sale is not entitled to 
possession until full performance by him. Stukenholtz 
v. Parriott, 113 Neb. 296, 202 N. W. 873. 

As to the rights of a purchaser under a contract of 
sale to receive crops and rentals accruing prior to the 
date fixed by the contract for the vesting of possession 
in the purchaser, the law seems well settled. The rule is 
stated in 21 Am. Jur. 2d, Crops, § 12, p. 591, as follows: 
“The general rule that growing crops pass with a trans- 
fer of the title to the land ordinarily applies wheré the 
title to the land is transferred by virtue of a contract 
of sale. Thus, on the theory that equity treats things 
agreed to be done as actually performed, where real 
estate is agreed to be conveyed by a valid contract of 
sale, without reservation, and the vendee has the right to 
possession, the equitable title passes at once to the ven- 
dee and with it title to all crops growing on the land. 
If, however, the purchaser is given no right to the pos- 
session until the time for conveyance arrives, he ac- 
guires no interest in the growing crops which mature 
and are harvested before the time for the conveyance 
and his right to possession arrives.” 

In Stukenholtz v. Parriott, supra, this court pointed out 
that: “If neither Austin nor his vendee was entitled 
to possession, they had no right to lease the land to 
Parriott, and the latter simply held over as the tenant 
of Bennett (the vendor).” The case clearly recognizes 
that where a purchaser is not entitled to possession, he 
is not entitled to the rentals accruing prior to the posses- 
sion date. It is presumably the position of the defend- 
ants that at least as to the land they were leasing, their 
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._possession as tenants constitutes possession under the 
purchase contract as well as under the lease. Paragraph 
6 of the contract specifically states: “Possession of said 
real estate shall be given on March 1, 1965, the present 
leases thereon to be in full force and effect until such 
date.” The defendants’ right to possession was only 
as tenants under the lease and not as owners under the 
purchase contract. A purchaser under a contract of 
sale such as involved here has no rights in or to the 
sellers’ interest under any existing leases until the time 
of possession specified in the contract of sale. 

The defendants also contend that they were entitled to 
a jury trial, and that that right cannot be destroyed by 
bringing an action for declaratory judgment. The court 
here specifically and properly found that the relation 
existing between the parties was that of landlord and 
tenant, and that the defendants, as tenants, were obli- 
gated to account for the landlords’ share of the growing 
crops and for the accruing rentals prior to March 1, 
1965. An action by a landlord against his tenant for 
an ‘accounting for the rent share of crops is properly 
brought as an action in equity. In Schmidt v. Hender- 
son, 148 Neb. 343, 27 N. W. 2d 396, it is stated: “This 
court in Wendt v. Stewart, 74 Neb. 855, 105 N. W. 550, 
said: ‘Where, by the terms of a lease, rent is reserved 
in a share of the crops, the landlord and tenant are 
tenants in common of the growing crops * * *” Taking 
into consideration the facts of this case we are convinced 
that an adequate remedy was available only within the 
equitable jurisdiction and that the court did not err 
in its refusal to grant a jury trial.” 

The question of what the relationship of the parties 
was after the making of the contract of sale was clearly 
a question to be settled by a declaratory judgment pro- 
ceeding. Where a court of equity obtains jurisdiction 
of a cause for any purpose, it will retain it for all and 
will proceed to a final determination of the case, ad- 
judicate all matters in issue, and thus avoid unneces- 
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sary. litigation. See Corn Belt Products Co. v. Mullins, 
172 Neb. 561, 110 N. W. 2d 845. 

In Richardson v. Waterite Co., 169 Neb. 263, 99 N. W. 
2d 265, this court said: “In a declaratory judgment ac- 
tion .on a contract, the court may not only construe the 
contract but it is authorized to enter judgment for the 
amount due thereunder in the light of the interpretation 
made.” See, also, United Services Automobile Assn. v. 
Hills, 172 Neb. 128, 109 N. W. 2d 174, 2 A. L. R. 3d 1422. 

Here a declaratory judgment was proper for the de- 
termination of the rights, status, and relations of the 
parties. Where the trial court adopted the plaintiffs’ 
contention that the relationship was that of landlord 
and tenant, the plaintiffs’ subordinate demand for an 
accounting was then properly within the equitable juris- 
diction of the court. Having properly obtained jurisdic- 
tion for one purpose, the trial court quite properly re- 
tained it for all, granted complete relief between the par- 
ties, and avoided the necessity for further litigation. 

The judgment of the district court was proper and is 
affirmed. 

Sc> AFFIRMED. 


FRANK A. BRODINE ET AL., APPELLANTS, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS, APPELLEE. 
143 N. W. 2d 361 


Filed June 17, 1966. No. 36249. 


1. Eminent Domain. The petition by which proceedings for con- 
demnation of rights of ingress and egress over land are insti- 
tuted must accurately describe the property and such a de- 
scription is necessary to confer jurisdiction. 

The property must be described, not with meticulous 

exactness, but with a reasonable degree of accuracy, or sub- 

stantial accuracy—that certainty by means of which a reason- 
ably competent person could take the description and any 
accompanying map to which it refers, and locate the identical 


property. 
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Appeal from the district court for Buffalo County: 
S.S. Srpner, Judge. Affirmed. 


O. A. Drake, for appellants. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Warren D. Lichty, Jr., and Thomas H. Dorwart, 
for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMitH, and McCown, JJ., and ScHEELE, District Judge. 


SCHEELE, District Judge. 

The defendant, State of Nebraska, Department of 
Roads, instituted condemnation proceedings before the 
county judge of Buffalo County to condemn and prohibit 
all rights of ingress and egress over a line located in 
certain land owned by the plaintiffs as joint tenants and 
located in Section 28, Township 9 North, Range 18 West 
of the 6th P.M. in Buffalo County, Nebraska. Plaintiffs 
admit that they own a tract of about 5 acres in said sec- 
tion which they had acquired by warranty deed in 1944, 
which deed used a metes and bounds description. 

Instead of using the metes and bounds description by 
which plaintiffs acquired title to the tract, defendant 
in the condemnation proceedings described a portion of 
“Tax Lot 42” located in the west half of said section. 
A map or diagram accompanied this description. 

In their amended petition in the district court the 
plaintiffs alleged that they were the owners of the prop- 
erty described by the metes and bounds description by 
which they acquired title and that no Tax Lot 42 was 
ever established, platted, or dedicated of record to the 
public in said Section 28 by an original government 
survey, by any owner or by any person who was legally 
authorized to do so. 

In its amended answer defendant alleged that the 
plaintiffs were the owners of the property described by 
metes and bounds as alleged by plaintiffs and further 
alleged that this property so described is also known 
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as Tax Lot 42 located in the southeast quarter of the 
northwest quarter of said section. Defendant further 
alleged that on February 27, 1964, the plaintiffs con- 
veyed by warranty deed to the State of Nebraska a tract 
ef land located in Tax Lot 42 in the west half of said 
section consisting of .71 acres for right-of-way purposes 
which was also a part of the same property owned by 
plaintiffs. 

On the foregoing issue a hearing was had to the court 
alone, jury trial having been waived. The trial court 
held that the description used by the defendant was 
sufficient for the purpose as between the parties and 
descriptive enough to locate the land in question for 
the purpose of this action. The case was set for jury 
trial on the question of .damages. 

The plaintiffs filed objections to proceeding to jury 
trial on this issue and moved to dismiss the condemna- 
tion proceedings. On the date set for jury trial the plain- 
tiffs refused to adduce any evidence on the issue of 
damages and renewed their objection to trial and motion 
to dismiss. The trial court thereupon overruled plain- 
tiffs’ objection and motion and entered judgment affirm- 
ing the award of the appraisers in the county court. 

The sole question raised in this appeal is whether or 
not the description of the plaintiffs’ property used in 
the condemnation proceedings is sufficient to confer ju- 
risdiction. Plaintiffs claim that it is not and that the 
entire proceedings are void. 

It is contended by the plaintiffs that the original gov- 
ernment survey made in 1868 and recorded in the office 
of the register of deeds of Buffalo County contains no 
reference to Tax Lot 42 and is the only plat involving 
Section 28 that has been recorded, and that Tax Lot 42 
does not exist. 

At the hearing in the trial court on the issue of the 
sufficiency of the description, the deputy county surveyor 
testified that tax lot numbers have appeared on the sur- 
veyor’s records since prior to 1912. A map which was 
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-prepared by him in 1963 from records on file in his office, 
which showed various tax lots, including Tax Lot 42, 
was received in evidence. This map was based in part 
on a plat and attached field notes taken from the orig- 
inal surveyor’s record book. The witness located on 
the map the place of beginning of the metes and bounds 
description contained in the deed by which plaintiffs 
acquired title to the land and traced out the metes and 
bounds description contained in said deed on the map. 
He then testified that the legal description as given in 
the deed and Tax Lot 42 as shown on the map were one 
and the same piece of property. 

The county assessor testified that Tax Lot 42 appeared 
on his records of real estate assessments. These records 
for the years 1954 through 1964 show Tax Lot 42 has 
been assessed in the names of the plaintiffs and that .71 
acres of this tract was sold to the State in 1964. The 
assessor testified that he could locate Tax Lot 42 from 
the legal description contained in plaintiffs’ deed. 

The county treasurer testified that Tax Lot 42 appears 
on the tax ledger sheets in his office. The ledger for the 
years 1958 through 1965 listed plaintiffs as the owners 
of Tax Lot 42 and showed the assessed values and the 
amount of taxes levied and collected on said lot for 
those years. The treasurer testified that he could locate 
Tax Lot 42 on the maps in the register of deeds’ office. 

On October 1, 1963, plaintiffs entered into a right-of- 
way contract with the State of Nebraska for the sale of 
land located in said section. This contract contained a 
parenthetical reference to Tax Lot 42. On February 
27, 1964, plaintiffs executed a warranty deed conveying 
the tract referred to in the contract to the State of 
Nebraska. This deed described a .7l-acre tract of land 
located in Tax Lot 42 in said section. Both of these in- 
struments were received in evidence. 

-In Blue River Power Co. v. Hronik, 112 Neb. 500, 199 
N. W. 788, it was stated: “There is little, if any, con- 
flict in the decisions of any of the courts with respect to 


Vou. 180] JANUARY TERM, 1966 437.- 
Brodine v. State 


the fact that the petition by which such proceedings -are 
instituted must accurately describe the property sought: 
to be taken and that such a description is necessary to 
confer jurisdiction. This in our judgment does not mean 
meticulous accuracy, but substantial accuracy—that cer- 
tainty by means of which a reasonably competent person 
could take the instrument and therefrom, aided by such 
inquiries as it suggests, locate the identical property.” 

In Consumers Public Power Dist. v. Eldred, 146 Neb. 
926, 22 N. W. 2d 188, this court again reiterated the prin- 
ciple that the property to be taken must be described 
with a reasonable degree of accuracy and that such de- 
scription is necessary to confer jurisdiction. In the opin- 
ion the court approved the following statement: “This 
does not mean the exactness required by deeds of con- 
veyance but substantial accuracy and a certainty by 
reason of which the identical property can be definitely 
located.” See, also, Kansas-Nebraska Natural Gas Co. 
v. Village of Deshler, 192 F. Supp. 303, affirmed 288 F. 
2d 717. 

In Fremont, E. & M. V. R. R. Co. v. Mattheis, 39 Neb. 
98,57 N. W. 987, the description contained in the petition 
plus “an accompanying plat” was held sufficient to con- 
fer jurisdiction. 

The description of plaintiffs’ property which was used 
by defendant in the condemnation proceedings was ac- 
companied by a map of Tax Lot 42 to which it referred. 
This map showed the quarter section line together with 
the lot lines. It showed a small outline of the entire 
section. 

The issue raised by the pleadings in this case was 
simply whether the metes and bounds description by 
which plaintiffs acquired title and the tax lot deseription 
used by the defendant did in fact describe the same prop- 
erty. If they did, then certainly plaintiffs cannot claim 
to have been misled or deceived by the description used. 
If they did, then plaintiffs would know the exact location 
of the line located on their property over which defend- 
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ant proposed to prohibit all rights of ingress and egress 
without reference to anything outside of the pleadings 
and the attached map. Plaintiffs are hardly in a position 
to claim that they were confused or deceived as to where 
defendant claimed that line was located. 

The evidence offered by the defendant simply tended 
to establish the allegations of defendant that there was 
a Tax Lot 42 of public record and that it described the 
exact tract of land owned by the plaintiffs under their 
metes and bounds description. 

In view of the record here presented, plaintiffs cannot 
seriously contend that they could not determine with a 
reasonable degree of accuracy from the description used 
and the accompanying map the control of access that 
the defendant intended to acquire. We hold that the 
description used in the pleadings together with the at- 
tached map are sufficiently accurate and that they af- 
ford that certainty by which a reasonably competent 
person could take them and locate the identical property. 

The trial court in effect came to the same conclusion 
and we affirm its judgment. 

AFFIRMED. 


Nick JAMSON, APPELLANT, Vv. CITY OF GRAND ISLAND, 
NEBRASKA, A MUNICIPAL CORPORATION, ET AL., APPELLEES, 
143 N. W. 2d 877 


Filed June 24, 1966. No. 36165. 


1. Zoning: Municipal Corporations. The validity of a zoning ordi- 
nance must be determined by an examination of the facts pre- 
sented in the particular case. Whether a zoning ordinance is 
arbitrary and unreasonable, or illegal, must be determined by 
the evidence of the special surrounding conditions and cir- 
cumstances. 

The validity of a zoning ordinance will be 

presumed in the absence of clear and satisfactory evidence to 

the contrary. The burden is on the party who attacks the 
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validity of a zoning ordinance to prove facts which establish 
its invalidity. 

4 Where the validity of the legislative classi- 
fication for zoning purposes is fairly debatable, the legislative 
judgment must be allowed to control. What is the public good 
as it relates to zoning ordinances affecting the use of property 
is primarily a matter lying within the discretion and determina- 
tion of the municipal body to which the power and function of 
zoning is committed; and unless an abuse of discretion has been 
clearly shown, it is not the province of the court to interfere, 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed as modified. 


Cunningham & Blackburn, for appellant. 
Franklin L. Pierce and Duane A. Burns, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Burke, District Judge. 


BosLaucyH, J. 

This is an action to determine the validity of the 
zoning of a tract of land in the city of Grand Island, 
Nebraska, owned by the plaintiff, Nick Jamson. The 
defendants are the city and the members of the city 
council. 

The trial court found that the zoning was not arbitrary, 
unreasonable, discriminatory, or illegal and dismissed 
the action. The plaintiff’s motion for new trial was 
overruled and he has appealed. 

The tract of land owned by the plaintiff is described 
as Lot 5 and the north 3 acres of Lot 8, in Home Sub- 
division. Home Subdivision is an area of approximately 
70 acres which has been divided into 17 lots. It is 
located in the northern part of Grand Island near the 
city limits. It is bounded on the west by Broadwell 
Avenue and on the south by State Street. Eddy Street 
runs southeast from the intersection of Broadwell Av- 
enue and State Street, which is known as “Five Points.” 
U. S. Highway No. 281 and State Highway No. 2 are 
routed on Broadwell Avenue north of Five Points. There 
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has been commercial development along Broadwell Av- 
enue north of Five Points, along State Street east of 
Five Points, and along Eddy Street southeast of Five 
Points. 

Home Subdivision is bounded on the east by Wheeler 
Avenue which runs parallel to Eddy Street. Home 
Subdivision is approximately 434.5 feet wide at its north- 
ern boundary and 1,873 feet wide at its southern 
boundary. 

All of Home Subdivision is zoned Residence A ex- 
cept a rectangular area in the southwestern part front- 
ing on Broadwell Avenue and State Street and com- 
posed of Lots 6, 15, 16, and 17. Lots 6 and 17 are zoned 
Business B. Lots 15 and 16 are zoned Business A. Lot 
5 fronts on Broadwell Avenue and is located directly 
north of the rectangular area which had been zoned for 
business. The property on the west side of Broadwell 
Avenue, except the first block north of State Street, is 
zoned Business B. . 

The area adjoining the plaintiff’s property to the north, 
consisting of Lots 1, 2, 3, 4, and 7, is occupied by a hos- 
pital operated by the Veterans Administration. The 
main hospital building is a large structure approximately 
5 stories high. There are other buildings, some of which 
are residential, and parking areas located on the 
property. 

Lot 8 lies directly east of Lot 5 and fronts on Wheeler 
Street. The north 3 acres of Lot 8 are vacant at this 
time. The south 2 acres of Lot 8 are used for residential 
and agricultural purposes. 

Lots 9, 12, 13, and 14, which lie directly south of Lot 
8, are owned by the Blessed Sacrament Church. Church 
and school buildings are located upon the south part of 
this property. The northern part of this property is 
vacant at this time. The church may construct additional 
school buildings and an athletic field in this area. 

Lots 10 and 11 in the southeastern corner of Home 
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long into an area that is otherwise zoned for residential 
use. 

The evidence does not establish that the north 3 acres 
of Lot 8 are not suitable for residential use. The fact 
that the plaintiff does not propose to rezone the east 
137 feet of the property is a recognition that residential 
use may be made of that part of the property. The 
record fails to establish that the zoning classification of 
the north 3 acres of Lot 8 is unreasonable and arbitrary. 
_ The judgment of the district court should be modified. 
to the extent that it did not determine that the zoning 
classification of Lot 5 was arbitrary and unreasonable. 
The judgment as modified is affirmed. 

AFFIRMED AS MODIFIED. 


GOLDIE M. Kuta, APPELLANT, V. EMIL L. Kuta, APPELLEE. 
143 N. W. 2d 751 


Filed June 24, 1966. No. 36239. 


1. Divorce. A divorce case is for trial de novo on the record in 
the Supreme Court which is required to reach independent 
conclusions of fact without reference to findings made by the 
trial court. 


2, A court of equity will not grant a divorce to one whose 
conduct has been such as to furnish sufficient grounds for 
divorce even if the conduct of the other party has been grossly 
more culpable. In such case, the court will deny relief to either. 

3. In any action for divorce, if the evidence is principally 


oral and is in irreconcilable conflict, and the determination of 
the issues depends upon the reliability of the respective 
witnesses, the conclusions of the trial court as to such relia- 
bility will be carefully regarded by this court on review. 


Appeal from the district court for Hall County: Don- 
ALD H. WeravER, Judge. Affirmed. 


_Kelly & Kelly, for appellant. 


Wagoner & Grimminger, for appellee. 
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Heard before Carrer, SPENCER, BoSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Cotwe.., District Judge. 


SPENCER, J. 

This is a divorce action brought by Goldie M. Kuta, 
hereinafter referred to as plaintiff, against Emil L. Kuta, 
hereinafter referred to as defendant. The defendant 
filed a cross-petition. The trial court found that both 
parties were equally guilty, and dismissed the petition 
and the cross-petition. 

Plaintiff accused the defendant of extreme physical 
and mental cruelty, the use of violent and obscene 
language, excessive use of alcoholic liquors, and with 
locking the plaintiff out of the house on certain occa- 
. Sions. Plaintiff’s corroboration was very meager. Her 
only corroborating witness was her mother, who testi- 
fied to the use of alcohol by the defendant, the use of 
obscene language, and to having observed bumps on 
plaintiff's head and ankles which she interpreted to 
be the effects of physical violence used by the defendant 
on the plaintiff. 

The parties were married June 19, 1950, and have 
five children. From 1959, after the birth of the last 
child, until shortly before the trial, the plaintiff was 
employed in supper clubs in and around Grand Island. 
This employment took her out of the home during the 
evening from 9 p.m. until approximately 1:45 a.m. 
Defendant testified that plaintiff on many occasions 
did not reach home until after 3 or 3:30 a.m., and on 
some occasions did not reach home until 5 or 6 a.m; 
that she was not a very good housekeeper; and that 
she was unduly familiar with another man who was 
called as a witness by the defendant. Defendant testi- 
fied to seeing plaintiff in the car of this witness on two 
separate occasions. He also testified to seeing plain- 
tiff’s car parked within a half block of the witness’ 
apartment between 2 a. m. and 6 a. m. on one occasion. 
This witness admitted that he had coffee with the plain- 
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Subdivision and the area east of Wheeler Street have 
been developed as residential areas. 

A brick building that is used as a supermarket and 
which has a floor area of more than 13,000 square feet is 
located upon Lot 5. The building and adjacent parking 
areas were constructed before the land was annexed 
by the city and, apparently, are a nonconforming use. 

In 1963, the plaintiff filed an application to rezone 
Lot 5 and the north 3 acres of Lot 8 to Business B. 
Action was deferred on this application and it was 
abandoned. 

On December 2, 1964, the plaintiff filed an application 
requesting that Lot 5 and the north 3 acres of Lot 8, 
except the east 137 feet thereof, be rezoned Business A. 
The application was approved by the planning commis- 
sion on two occasions. On January 25, 1965, the applica- 
tion was denied by the city council. This action 
followed. 

In support of his contention that the zoning of the 
tract in question was arbitrary and illegal, the plain- 
tiff produced witnesses who testified that in their opin- 
ion the most appropriate use of the property would be 
business or commercial. These witnesses included four 
real estate brokers, a contractor, and the pastor of 
Blessed Sacrament Church. Two of the witnesses were 
members of the planning commission that approved the 
plaintiff’s application to rezone. 

The validity of a zoning ordinance must be deter- 
mined by an examination of the facts presented in the 
particular case. Whether a zoning ordinance is arbitrary 
and unreasonable, or illegal, must be determined by the 
evidence of the special surrounding conditions and cir- 
cumstances. Bucholz v. City of Omaha, 174 Neb. 862, 
120 N. W. 2d 270. 

The validity of a zoning ordinance will be presumed 
in the absence of clear and satisfactory evidence to the 
contrary. The burden is on the party who attacks the 
validity of a zoning ordinance to prove facts which estab- 
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lish its invalidity. Bucholz v. City of Omaha, supra. 

Where the validity of the legislative classification for 
zoning purposes is fairly debatable, the legislative judg- 
ment must be allowed to control. What is the public 
good as it relates to zoning ordinances affecting the use 
of property is primarily a matter lying within the discre- 
tion and determination of the municipal body to which 
the power and function of zoning is committed; and 
unless an abuse of discretion has been clearly shown, 
it is not the province of the court to interfere. Bucholz 
v. City of Omaha, supra. 

With respect to Lot 5, the evidence shows that it is 
located in an area of commercial development that ex- 
tends along the highway north from Five Points. The 
property to the west has been zoned Business B. Lot 6 
which is directly south of Lot 5 was rezoned to Business 
B within the last 244 years. The property to the north 
is occupied by the hospital. Although a hospital use 
may be consistent with residential use, the circumstances 
in this case do not require that Lot 5 be restricted to 
residential use. 

The character of the use of Lot 5 was determined by 
the action of the city in zoning the property opposite 
it as Business B, and in rezoning the property immediate- 
ly adjacent to it as Business B. The record in this case 
establishes that a zoning classification which restricts 
Lot 5 to residential use is arbitrary and unreasonable 
and cannot be enforced. 

With respect to the north 3 acres of Lot 8, the evi- 
dence shows that it is surrounded by property which is 
zoned for residential use. Much of this property has 
been developed for residential use, or a use that is con- 
sistent with residential use. None of the property lying 
east of the east boundary of Lot 5, in the immediate area, 
has been zoned for business use or developed for business 
purposes. If the north 3 acres of Lot 8 were zoned for 
business use, it would amount to extending a zone for 
business use approximately 200 feet wide and 400 feet 
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tiff approximately two or three nights a week after 
she got off work, but that it was always in public places. 
Plaintiff admitted that she had on occasions had coffee 
with the witness, but denied any indiscretions, and par- 
ticularly denied that she had ever been at the apart- 
ment of the witness. 

This cause is before us for trial de novo on the record, 
and this court is required to reach independent con- 
clusions of fact without reference to findings made by the 
trial court. Thompson v. Thompson, 176 Neb. 852, 127 
N. W. 2d 729. 

The evidence, while the corroboration is very weak, if 
accepted would sustain a finding of extreme cruelty on 
the part of the defendant. The evidence would equally 
justify a finding that the plaintiff has been guilty of 
indiscretions sufficient to constitute extreme cruelty. 
This then is a situation where the record supports a find- 
ing that both parties are not without fault. In Studley 
v. Studley, 129 Neb. 784, 263 N. W. 139, we said: “‘A 
court of equity will not grant a divorce to one whose 
conduct has been such as to furnish sufficient grounds 
for divorce, even if the conduct of the other party has 
been grossly more culpable. In such case the court will 
deny relief to either.’ ” 

Plaintiff seeks to avoid the operation of this rule 
by reference to Cowan v. Cowan, 160 Neb. 74, 69 N. 
W. 2d 300, in which we held that the physical abuse 
and cruelty by the defendant of the plaintiff trans- 
cended and outweighed the other alleged acts of the 
parties. The cases are not comparable. Further, the 
physical abuse herein is not sufficiently corroborated 
to justify the application of that rule. 

The evidence herein is in conflict. The observations 
of the trial judge indicate that he gave credence to por- 
tions of the testimony of both of the parties. In any 
action for divorce, if the evidence is principally oral 
and is in irreconcilable conflict and the determination 
of the issues depends upon the reliability of the respec- 
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tive witnesses, the conclusion of the trial court as to 
such reliability will be carefully regarded by this court 
on review. Scholz v. Scholz, 172 Neb. 184, 109 N. W. 
2d 156. 

The conclusion of the trial judge that both parties are 
equally guilty is sustained by the record. The judg- 
ment herein is affirmed. 

AFFIRMED. 


CLARENCE WITTLER, APPELLEE, Vv. CARL W. BAUMGARTNER 
ET AL., APPELLANTS, IMPLEADED WITH Loup RIVER PUBLIC 
Power DISTRICT, A CORPORATION, ET AL., APPELLEES, BURT 
County PuBLIC POWER DISTRICT ET AL., INTERVENERS- 
APPELLANTS, WILLIAM H. FITZPATRICK ET AL., 


INTERVENERS-APPELLEES. 
144 N. W. 2d 62 


Filed June 24, 1966. No. 36269. 


1. Trial. A motion for judgment on the pleadings, like a demurrer, 
admits the truth of all well-pleaded facts in the pleadings of 
the opposing party, together with all reasonable inferences to 
be drawn therefrom. The party moving for judgment on the 
pleadings necessarily admits, for the purpose of the motion, 
the untruth of his own allegations insofar as they have been 
controverted. 

The making of a motion for judgment on the pleadings 
is not a waiver of the right to trial of an issue of fact. Such 
a motion is available where the pleadings present only a ques- 
tion of law. 

8. Constitutional Law: Corporations. L.B. 764, Laws 1965, chap- 
ter 404, page 1292, is a special act inhibited by Article XII, 
section 1, Constitution of Nebraska, in that it purports to 
create a public corporation by special law rather than by a 
general law as the provision requires. 


4, An act which relates exclusively to a par- 
ticular public corporation and none of its provisions apply, or 
are intended to apply, to any other public corporation in the 
state, is a special law. 

5. ———: If the provisions of a law establishing a class 


of public corporations based on the extent of the area in which 
they operate are such that other public corporations may in 
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10. 


11. 


12. 
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the future, without additional legislation, enter the specified 
class, the law is general. 

Article XII, section 1, Constitution of Nebras- 
ka, is applicable alike to private and public corporations. 
Electricity: Corporations. A public corporation organized for 
the purpose of generating, transmitting, and distributing elec- 
trical energy operates in a proprietary as distinguished from a 
governmental capacity. 

Constitutional Law: Corporations. Article I, section 22, and Ar- 
ticle VI, section 1, Constitution of Nebraska, have no application 
to a public corporation or political subdivision where it operates 
solely in a proprietary capacity. 

The Legislature may provide for the election 
of directors of a public corporation engaged solely in a pro- 
prietary capacity and prescribe the qualification of such elec- 
tors, but in so doing the classification of electors must not be 
arbitrary or unreasonable. 

: A classification of electors for the purpose 

of electing directors of a public corporation engaged solely in 
a proprietary capacity must rest upon some reason of public 
policy, some real differences of situation and circumstances, 
that would naturally suggest the justice or expediency of di- 
verse legislation relative to the subject of the legislation which 
renders appropriate its enactment. 
Where the Legislature in creating a public cor- 
poration engaged solely in a proprietary function designates some 
members of a class as electors for electing directors and denies 
the right to others in the same class, it constitutes a grant of 
special privileges, constitutes an unlawful splitting of a class 
for purposes of legislation, and is violative of Article I, section 
16, ane Article III, section 18, of the Constitution of Nebraska. 
: The provision in L.B. 764, Laws 1965, chapter 
404, page 1292, limiting the appointment of directors by the 
Governor to a single person in each of several districts and to 
a few persons in others is an encroachment upon the executive 
department and is violative of Article IV, section 6, of the 
Constitution of Nebraska. 


Appeal from the district court for Platte County: 


C. THomas Waite, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, and Richard 


D. Wilson, for appellants. 


Kenneth M. Olds and Clarence A. Davis, for interven- 


ers-appellants. 
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Lester A. Danielson, for appellee Wittler. 


Bert L. Overcash, Allen L. Overcash, Woods, Aitken 
& Aitken, and Lyle Winkle, for appellee Loup River 
Public Power Dist. 


Mathews, Kelley & Cannon and Wood, King, Dawson 
& Logan, for appellees The Omaha Nat. Bank et al. 


Schmid, Ford, Snow, Green & Mooney, for interveners- 
appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and ScHEELE, District Judge. 


CARTER, J. 

This is an action by the plaintiff, Clarence Wittler, as 
an. elector residing in Platte County and an owner of 
bonds issued by Loup River Public Power District, as- 
serting the unconstitutionality of Legislative Bill 764, 
Laws 1965, chapter 404, page 1292, enacted by the Leg- 
islature at its Seventy-Fifth Session, which we shall 
hereafter refer to as the “Act.” 

The parties defendant are the 11 appointed and acting 
directors of the public corporation created by the Act; 
the Loup River Public Power District, a public corpora- 
tion engaged in the generation, transmission, and distri- 
bution of electrical energy, hereafter referred to as Loup; 
and The Omaha National Bank of Omaha and the Amer- 
ican National Bank and Trust Company of Chicago, 
trustee and co-trustee of Loup’s bonds under an agree- 
ment and trust indenture dated May 1, 1949, hereafter 
referred to as the “trustees.” 

A petition in intervention, in the form of a class action 
was filed by William H. Fitzpatrick, a resident of Sarpy 
County, and Edward H. Elstun, a resident of Douglas 
County, adopting the second amended petition of the 
plaintiff. A petition in intervention was also filed by 
22 rural public power districts and an electric member- 
ship association who assert the validity of the Act. 
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All parties to the action filed pleadings making up 
the issues, including the questioned constitutionality of 
the Act. The directors of the public corporation created 
by the Act, whom we will subsequently refer to as the 
grid system directors, thereupon filed a motion for judg- 
ment on the pleadings. Interveners Elstun and Fitz- 
patrick also moved the court for a judgment on the 
pleadings on the ground that the Act was unconstitu- 
tional. The trial court, after hearing, sustained the 
motion of interveners Elstun and Fitzpatrick for a judg- 
ment on the pleadings, held the Act to be unconstitu- 
tional, and enjoined the grid system directors from 
effectuating the purposes of the Act. All other motions 
for judgment on the pleadings were denied. The direc- 
tors of the grid system, and 23 interveners have appealed. 

It is contended that the motion for judgment on the 
pleadings is insufficient in the instant case to sustain a 
holding of unconstitutionality of the Act. A motion for 
judgment on the pleadings, like a demurrer, admits the 
truth of all well-pleaded facts in the pleadings of the 
opposing party, together with all reasonable inferences 
to be drawn therefrom. The party moving for judgment 
cn the pleadings necessarily admits, for the purpose of 
the motion, the untruth of his own allegations insofar 
as they have been controverted. Board of Trustees of 
York College v. Cheney, 160 Neb. 631, 71 N. W. 2d 195. 
A motion for judgment on the pleadings does not waive 
a trial on disputed issues of fact. Under the foregoing 
rules and the pleadings, the unconstitutionality of the 
Act could properly be determined on a motion for judg- 
ment on the pleadings. 

The public power issue in Nebraska has resulted in 
many problems. After the enactment of Laws 1933, 
chapter 86, page 337, the Platte Valley Public Power 
and Irrigation District and the Loup River Public Power 
District were organized. In 1939 Consumers Public 
Power District was organized under existing statutory 
authority to supply a market for power developed by the 
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first two public corporations. Existing statutes per- 
mitted each of these three public corporations to render 
service outside their district boundaries, with the re- 
sult they became so competitive as to seriously impair 
the best interests of the public. All attempts to solve 
the problem failed and the Legislature in 1965 passed 
the Act with which we are here concerned, in an attempt 
to solve the problems of the public power industry in 
Nebraska. 

The Act provided substantially for the creation of a 
public corporation and political subdivision described 
in the Act as the grid system. All public power districts 
serving more than 15 counties within the state on July 
1, 1966, were required to be members of the grid system. 
Two counties, Douglas and Sarpy, were not included 
in the election districts created by the Act. The powers 
of the district were to be those prescribed in Chapter 
70, article 6, R. R. S. 1943, and amendments thereto. 
The 91 counties of the 93 in the state, excluding Doug- 
Jas and Sarpy, were divided into 9 districts from each 
of which a director was first to be appointed during fixed 
staggered terms, after which they were to be elected 
from their respective districts. The boards of directors 
of member power districts were to be superseded by the 
grid system board. The grid system board was to carrv 
out all obligations of members without any impairment 
thereof. By the unification of control of the public 
power districts required to become members of the grid 
system, it appears to have been the purpose of the 
Legislature to eliminate harmful competition, avoid 
duplication of lines and service, and reduce the cost of 
electrical energy to the public. Other pertinent details 
of the Act will be discussed in connection with the ques- 
tions of constitutionality raised. 

It is the contention of the plaintiff that the Act is un- 
constitutional for the following reasons: (1) Because it 
creates a corporation by special law; (2) because it 
grants to a corporation, if lawfully created, special and 
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exclusive privileges; (3) because it grants to individ- 
uals special and exclusive privileges; (4) because it is 
special and class legislation which freezes the class; 
(5) because the Legislature unlawfully encroached on 
the powers of the executive department; and (6) he- 
cause it impairs the obligations of Loup’s contract with 
its bondholders. 

The public corporations required by the Act to be- 
come members of the grid system are subject to the 
plenary control of the Legislature. In the exercise of 
such power the Legislature may authorize, limit, con- 
trol, or even destroy such public corporations. City of 
Auburn v. Eastern Nebraska Public Power Dist., 179 
Neb. 439, 138 N. W. 2d 629; City of O’Neill v. Con- 
sumers Public Power Dist., 179 Neb. 773, 140 N. W. 2d 
644. The grid system is to perform proprietary func- 
tions as distinguished from those that are governmental. 
The Act was passed for the purpose of carrying out the 
public policy of the state as it relates to public power. 
It deals with a matter of statewide concern. It is funda- 
mental that the Legislature has the right to classify 
public power districts for the purposes of legislation if a 
reasonable basis for the classification exists. It may not 
classify public power districts on an arbitrary and un- 
reasonable basis. We cannot say that legislation dealing 
with all public power districts in the state which onerate 
in more than 15 counties is unreasonable where it op- 
erates upon all alike that are within the class. 

It is provided in part by Article XII. section 1, Con- 
stitution of Nebraska, as follows: “The Legislature shall 
provide by general law for the organization, regulation, 
supervision and general control of all corporations, 
* * * No corporations shall be created by special law, 
nor their charters be extended, changed or amended, 
except those corporations organized for charitable, edu- 
cational, penal or reformatory purposes, which are to 
be and remain under the patronage and control of the 
state. All general laws passed pursuant to this section 
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may be altered from time to time, or repealed.” The 
Act is not within the exception contained in the fore- 
going section. 

The defendant grid directors cite authorities from 
other states which hold that similar constitutional pro- 
visions apply only to private corporations. But what- 
ever the law may be in those states, this court has held 
that Article XII, section 1, Constitution of Nebraska, 
applies to both private and public corporations. If this 
was not the meaning of the provision, it would have been 
a simple matter to have placed an indication of such 
intent in the provision. This the people in adopting the 
provision did not do, and it is not the province of this 
court to add language to its plain terms to restrict or 
extend its meaning. 

In Clegg v. School Dist. No. 56, 8 Neb. 178, an act of 
the Legislature, authorizing school district No. 56 to issue 
bonds for the erection of a school building, was held 
void as special legislation. In the course of that opinion 
this court said: “It cannot be doubted that the act in 
question is a special act. It relates exclusively to school 
district No. 56, in Richardson county. None of its pro- 
visions apply, or are intended to apply to any other dis- 
trict or subdivision of the state, or the people thereof. 
It was published only as a special law. 

“It is equally clear that the. powers intended to be 
conferred by said act—that of issuing bonds, to be bind- 
ing upon, and the principal and interest thereof to be 
paid by the said district—are corporate powers within 
the meaning of the said section of the constitution. 

“It was evidently the intention of the framers of the 
constitution to put an end to an universally admitted and 
then growing evil, that of local and special legislation, 
in all cases where the beneficial results of such legislation 
could be reached by general laws, and they thereby 
adopted a policy which it is the duty of this court to 
uphold.” See, also, Hallo v. Helmer, 12 Neb. 87, 10 N. 
W. 568; Dundy v. Board of County Commissioners of 
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Richardson County, 8 Neb. 508, 1 N. W. 565. 

In School District No. 56 v. St. Joseph Fire & Marine 
Ins. Co., 103 U. S. 707, 26 L. Ed. 601, a case arising under 
Nebraska law, the court said: “It is next argued that the 
constitutional provision was only intended to apply to 
private corporations, as distinguished from those which 
are part of the body politic, such as counties and towns. 
But we see no warrant for this distinction. 

“There is certainly nothing in the words of the pro- 
vision to suggest any such distinction or limitation. 
Nor do we see any reason why the local corporate bodies 
discharging public functions should not be governed by 
general and uniform laws as well as those for private en- 
terprises. In fact, the weight of the argument seems 
to be the other way, for it can very well be seen that the 
aggregation of individual capital and energy into an 
associated organization may require different powers for 
each enterprise so established, while the powers to be 
exercised by cities, towns, townships and school districts 
in the same State may or should be uniform in char- 
acter all over the State. If any such rule is defensible 
at all, of which it is not our province to judge, its applica- 
tion to the latter class of corporations seems the more 
appropriate of the two.” 

Section 2 of the Act before us provides: ‘There is 
hereby established for the purpose of carrying out: the 
policy of the state, a public corporation and political 
subdivision thereof which shall be officially named by 
resolution of its board of directors and which is re- 
ferred to in this act as the grid system. The name 
chosen by the board of directors shall not be the same 3s 
the name of any district controlled by the grid svstem.” 
This section creates a single public corporation. It dele- 
gates the naming of the corporation to the board of di- 
rectors which clearly indicates an intention to establish 
a single public corporation by a legislative act which 
relates solely to the corporation it purports to create. 

It is evident from the Act itself that the Legislature 
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was attempting to create a single public corporation by 
a special act rather than by general law. The Act applies 
only to the public corporation which is designated as 
the grid system. It can apply to no other. This it may 
not do. State ex rel. Wheeler v. Stuht, 52 Neb. 209, 7 

N. W. 941. In Board of Directors of Alfalfa Irr. Dist. v. 
Collins, 46 Neb. 411, 64 N. W. 1086, we approved the fol- 
lowing, involving a similar constitutional provision, from 
In re Bonds of Madera Irr. Dist., 92 Cal. 296, 28 P. 272, 
27 Am. S. R. 106, 14 L. R. A. 755: “It is contended that 
the act is unconstitutional for the reason that it is a dele- 
gation of the legislative power to create a corporation. 
If by this is meant that only the legislature can create 
such corporation, the answer is that the constitution pro- 
hibits such action. If it is meant that because the corpo- 
ration is not ‘created’ until the voters of the district have 
accepted the terms of the act, the answer is, that such 
proceeding is in direct accord with the principles of the 
constitution. Having the power to create municipal 
corporations, but being prohibited from creating them 
by special law, the only mode in which such corporations 
could be created under a general law would be by some 
act on the part of the district or community seeking in- 
corporation, indicative of its determination to accept its 
terms.” In Lincoln Street Ry. Co. v. City of Lincoln, 
61 Neb. 109, 84 N. W. 802, this court said: “Under the 
constitution and laws of this state, special charters to 
corporations, with the exceptions mentioned, are pro- 
hibited.” See, also, Anderson v. Lehmkuhl, 119 Neb. 
451, 229 N. W. 773; State ex rel. Patterson v. County 
Commissioners of Douglas County, 47 Neb. 428, 66 N. W. 
434; State Water Conservation Board v. Enking, 56 Idaho 
722, 58 P. 2d 779. It is quite apparent that by virtue of 
Article XII, section 1, Constitution of Nebraska, the Leg- 
islature may prescribe the method and manner of estab- 
lishing public corporations by general law, but it may 
not create a public corporation by special law. The 
Act purports to create a public corporation by a special 
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law and contravenes Article XII, section 1, of the Ne- 
braska Constitution. 

It is contended by the interveners Fitzpatrick and 
Elstun that the Act is unconstitutional in that it disfran- 
chises the electors of Douglas and Sarpy counties in 
violation of Article I, sections 1 and 22, Constitution of 
Nebraska, and for the further reason that it discriminates 
between persons, and grants special or exclusive privi- 
leges, immunities, and franchises in violation of Article 
I, section 16, and Article III, section 18, Constitution of 
Nebraska. In this connection the Act recites that all 
facilities for the generation, transmission, and distribu- 
tion of electric energy in this state are owned by the 
people. It further recites that the long-range welfare 
of electric users in the state requires that all public 
power districts operating in more than 15 counties should 
be unified under a single management. Districts are 
created from which directors are to be first appointed 
and then elected. In establishing the 9 districts, all 
counties of the state are included except Douglas and 
Sarpy counties. The two excluded counties contain ap- 
proximately 30 percent of the population of the state. 
The Act purports to operate statewide, but excludes the 
electors of Douglas and Sarpy counties from voting for 
grid system directors or holding office as a grid system 
director. The Loup and Platte districts have electric 
facilities in each of the 2 excluded counties. The Omaha 
Public Power District (OPPD) operates in more than 
15 counties, including Douglas and Sarpy, and is a poten- 
tial member of the grid system which will become effec- 
tive under the Act on’ July 1, 1966. It is contended that 
the electors of Douglas and Sarpy counties are dis- 
criminated against by their disfranchisement. It is as- 
serted that the Act grants special privileges to the elec- 
tors of 91 counties which it denies to the electors of the 
2 excluded counties. The record shows that Loup and 
Platte extend their operations into Douglas and Sarpv 
counties but the electors of those counties are denied 
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the right to vote for directors of the grid system, while 
some counties whose electors are permitted to vote are 
not served at all by a public corporation operating in 
more than 15 counties. 

The Act establishes a new public corporation and 
political subdivision. It invests the grid system with the 
powers of a public power district organized under the 
provisions of Chapter 70, article 6, R. R. S. 1943. It is 
a governmental subdivision invested with the powers 
of a private corporation. When a governmental sub- 
division is engaged in an enterprise, commercial in na- 
ture, it does not lose its character as a public corporation. 
Platte Valley Public Power & Irr. Dist. v. County of 
Lincoln, 144 Neb. 584, 14 N. W. 2d 202, 155 A. L. R. 412; 
United Community Services v. The Omaha Nat. Bank, 
162 Neb. 786, 77 N. W. 2d 576. 

The Legislature may, of course, provide for the selec- 
tion of directors of a public power district by appoint- 
ment of the Governor, or by election. It is fundamental 
that, when they are to be elected by the people, the 
classification of electors must be a reasonable one. We 
agree with the grid system directors that constitutional 
provisions, Article I, section 22, and Article VI, sections 
1 and 2, are not applicable to public corporations exer- 
cising only proprietary functions. This has been de- 
termined by this court many times. See, State ex rel. 
Harris v. Hanson, on rehearing, 80 Neb. 738, 117 N. W. 
412; Cunningham v. Ig, 118 Neb. 682, 226 N. W. 333: City 
of Curtis v. Maywood Light Co., 137 Neb. 119, 288 N. W. 
503. But this does not free the Legislature from com- 
pliance with other sections of the Constitution. 

It is also fundamental that, although it is competent 
for the Legislature to classify for purposes of legisla- 
tion, the classification, to be valid, must rest on some 
reason of public policy, some substantial difference of 
situation or circumstance, that would naturally suggest 
the justice or expediency of diverse legislation with re- 
spect to the objects to be classified. Safeway Stores, Inc. 
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v. Nebraska Liquor Control Comm., 179 Neb. 817, 140 
N. W. 2d 668. In State ex rel. Taylor v. Hall, 129 Neb. 
669, 262 N. W. 835, we said: “The legislature may legis- 
late in regard to a class of persons, but they cannot take 
what may be termed a natural class of persons, split that 
class in two, and then arbitrarily designate the dissevered 
fractions of the original unit as two classes, and enact 
different rules for the government of each.” The same 
principle was involved in State ex rel. Wright v. Brown, 
131 Neb. 239, 267 N. W. 466, where we said: “It is un- 
thinkable that under our constitutional provisions the 
election of a judge for Lancaster county (justice of the 
peace district No. 10) should be limited to the electors 
of the city of Lincoln, to the exclusion of the electors of 
the balance of the territory within the jurisdiction. If 
the legislature can enact a valid law to accomplish this 
purpose, it may change the justice of the peace districts 
and substitute the municipal court of Lincoln over a 
larger territory, including many counties in the state. 
This is not to say that judges must be elected. But if 
elected, they must be elected by all the electors of their 
district. The plan of electing officers by a part of the 
electors of the district has certainly been condemned.” 

The grid system applies to all public power districts 
in the state which operate in more than 15 counties. The 
Act indicates no basis for classifying the electors of 91 
counties for the purpose of electing grid system direc- 
tors and excluding the electors of 2 counties similarly 
situated. Nor are we able to find any reason why the 
directors of a public corporation operating statewide 
must come from 91 counties to the exclusion of the other 
2. We conclude that the Act is violative of Article I, 
section 16, and Article III, section 18, Constitution of 
Nebraska. 

It is contended that the Act is in violation of the Con- 
stitution in that the Act constitutes an encroachment 
bv the Legislature upon the exclusive prerogatives of the 
Governor in violation of the distribution of powers sec- 
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tion of the Constitution. Art. II, sec. 1, Constitution of 
Nebraska. This contention is based on the limitations 
imposed on the Governor in the appointment of directors 
to the grid system board of directors on the establish- 
ment of the grid system. The pertinent part of section 6 
of the Act provides: ‘In the first instance the directors 
of the grid system shall be appointed by the Governor 
from among the directors of member districts whose 
management it assumes under the provisions of this act; 
Provided, that there is an eligible board member in a 
district, and if there is no eligible board member then 
the Governor shall appoint an elector of the district. 
* * * The terms of the members appointed from Districts 
1, 4, and 7 shall expire on January 1, 1969; the terms 
of the members appointed from Districts 2, 5, and 8 
shall expire on January 1, 1971, and the terms of the 
members appointed from Districts 3, 6, and 9 shall ex- 
pire on January 1, 1973. * * * After appointment of the 
original board of directors from the districts, their suc- 
cessors shall be nominated and elected as nearly as may 
be as by law provided for the nomination and election of 
members of the Legislature and shall take office for 
six-year terms.” 

Under the Constitution of Nebraska the supreme ex- 
ecutive power is vested in the Governor. Art. IV, sec. 6, 
Constitution of Nebraska. The Constitution further pro- 
vides that the Governor, with the advice and consent 
of the Legislature shall appoint all officers whose offices 
are established by the Constitution, or which mav be 
created by law, and that no such officer shall be an- 
pointed or elected by the Legislature. Art. IV, sec. 10, 
Constitution of Nebraska. It is contended that the fore- 
going sections of the Constitution are violated in that 
the Legislature encroached upon the powers of the Gov- 
ernor by unduly restricting the field from which the 
directors of the grid system could ‘be appointed. The 
grid ‘system’ directors in their answer admit that Carl 
W. Baumgartner is the only person who could be ap- 
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pointed in District 1. It is admitted also that Bernard 
M. DeLay, Harold F. Boehner, Guy L. Cooper, and Fred- 
erick H. Wagener are the only persons whom the Gover- 
nor could appoint as grid system directors under the 
provisions of the Act in Districts 4, 7, 8, and 9, respec- 
tively. 

In State ex rel. Beck v. Young, 154 Neb. 588, 48 N. 
W. 2d 677, this court said: “The power of the Legis- 
lature in the creation of an office, admittedly a legisla- 
tive function, is limited to those matters which are de- 
fined as ingredients of the office. * * * It is within the 
power of the Legislature to create an office, define its 
powers, limit its duration, and provide for the compen- 
sation of the occupant. The power of appointment and 
removal is in the Governor except as limited by Article 
IV, section 12, of the Constitution, and the legislative or 
judicial branches may not properly trench upon the ex- 
ecutive power thus granted.” 

The appointive power here involved is executive or 
administrative in character. The power of the Legis- 
lature to consent or confirm executive appointments is 
also executive or administrative rather than a: legisla- 
tive function. But the Constitution itself transgresses 
the division of powers provision contained in it and, 
so far as it does, the separate departments have the 
power constitutionally granted. State ex rel. Johnson v. 
Hagemeister, 161 Neb. 475, 73 N. W. 2d 625; State ex rel. 
Horne v. Holcomb, 46 Neb. 88, 64 N. W. 437.: 

In State ex rel. Hensley v. Plasters, 74 Neb. 652, 105 
N. W. 1092, 3 L. R. A. N. S. 887, we said: “Again, there 
can’be' no doubt that the legislature, after it has estab- 
lished’an office, or in the act of establishing it, may 
provide for filling the office either by election by the 
people or, in a proper. case, by appointment by some 
designated -authority:: ‘The legislature, however, cannot 
itself fill the ‘office. It:cannot elect or‘appoint the offi- 
cer.!- Corist:: art:.V,tse¢: 10;;State v: Stanley; 66° N. Car: 
59: 8-Am. Rep. 488;State v. Holcomb; 46. Neb: 88: And‘it: 
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seems to us to follow that it cannot by direct legislation 
for that sole purpose cause an office to be held for the 
term, or any period of the term, by any particular in- 
dividual. * * * So that attempted legislation, which has 
for its sole purpose to determine who shall be the in- 
cumbent of the office for another definite period of time, 
is infringing upon the rights of the people, and is void.” 

We conclude that the power of appointment of grid 
system directors was the prerogative of the Governor. 
The right of the Legislature to prescribe reasonable 
qualifications of one to be appointed to office is not 
disputed. But the Legislature is prohibited by constitu- 
tional provision from appointing officers whose offices 
are created by law, either directly or indirectly. The 
provisions of the Act which limit the appointment of 
grid system directors by the Governor to a certain un- 
named individual or to a limited few, is an encroach- 
ment by the Legislature upon the powers of the Gover- 
nor and is void as violative of Article IV, section 10, of 
the Constitution of Nebraska. 

It is argued by the directors of the grid system that 
OPPD advised the Legislature it intended to reduce 
the number of counties in which they would operate to 
15 or less before July 1, 1966. It is contended that this 
in some way justified the exclusion of Douglas and 
Sarpy counties from the designated districts and re- 
moves questions of reasonable classification of electors 
and the discriminations against the electors of these two 
counties. We find nothing to support such a contention. 
Section 9 of the Act permits potential districts to re- 
duce the number of counties in which they operate to 
15 or less before July 1, 1966, and thereby exclude 
themselves from the grid system. By compliance with 
this section, OPPD could exclude itself from the grid 
system without regard to the inclusion or exclusion of 
Douglas and Sarpy counties, and without improperly 
classifying electors or discriminating against the elec- 
tors of those two counties. It is asserted that although 
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the grid system involves a matter of statewide concern, 
it does not mean that it necessarily must operate state- 
wide. This is, of course, true. Omaha Parking Author- 
ity v. City of Omaha, 163 Neb. 97, 77 N. W. 2d 862. But 
we again point out that the grid system is to include 
all public power districts in the state which operate in 
more than 15 counties. No counties were excluded in 
terms. Certainly OPPD is included if it operates in 
more than 15 counties including Douglas and Sarpy 
counties. The grid system was clearly to include all 
public power districts in the state operating in more 
than 15 counties on July 1, 1966. It is necessarily a state- 
wide public power district as created. The construction 
contended for by the grid system directors cannot be 
read into the Act. There are statements in the briefs 
that the Legislature intended to exclude OPPD. But 
this cannot be found by any language in the Act. We 
must construe the Act as it was written and enacted, 
not from extraneous evidence of purpose or intent. In 
State ex rel. Graham v. Bratton, 90 Neb. 382, 133 N. W. 
429, we said: “While the equities of the case seem to 
be with the relator, it is not within our power to set 
aside or amend by construction an act of the legislature 
which is free from all ambiguity and clear and explicit 
in its terms, simply because to do so would appear to 
be equitable; nor can we do so upon the theory that, 
in our judgment, the legislature made a mistake and 
did not intend to do that which its language clearly 
imports. To adopt such a course would be establishing 
a dangerous precedent. If the legislature has blundered, 
it is simply proof of its fallibility, and it is for it to 
make the correction.” The Act provides that the elec- 
tors of 91 counties have the right of franchise no matter 
what happens in the future and without regard to the 
source of their electric service. On the other hand, the 
voters of Douglas and Sarpy counties are barred from 
their right to vote regardless of future events or the 
source of their electric service. The discrimination is 


462 NEBRASKA REPORTS [Vox. 180 


Wittler v. Baumgartner 


not based on any reasonable classification of voters, and 
certainly the fact that OPPD may or may not become 
a member of the grid system on July 1, 1966, will not 
affect or support a basis for reasonable classification. 

- The trustees and Loup, as well as the plaintiff, argue 
that the Act impairs the obligations of the bonds that 
have been issued by Loup and the indenture under which 
bondholders purchased Loup’s bonds. The question of 
impairment of the bonds is argued pro and con by most 
of the parties to the action. Our holding that the Act 
is unconstitutional makes it unnecessary for us to dis- 
cuss this question. A discussion of all the questions al- 
leged relating to contract impairment would unduly 
extend this opinion without serving any useful purpose. 
Other questions presented are in a similar situation. 

We conclude that L.B. 764, Laws 1965, chapter 404, 
page 1292, is violative of the Constitution in that it 
creates a public corporation by special law; because it 
grants special privileges to persons in the same class 
which it denies to others of the class; and because the 
Legislature in enacting the Act unlawfully encroached 
upon the powers of the Governor. We therefore hold 
L.B. 764, Laws 1965, chapter 404, page 1292, to be void 
and of no force and effect. The trial court having come 
to this same conclusion, its judgment is affirmed. 

AFFIRMED. 

BosLauGH and Situ, JJ., dissenting in part. 

We respectfully dissent from the part of the majority 
opinion which holds that the grid system law contra- 
venes Article XII, section 1, Constitution of Nebraska, 
our concurrence in the other parts being noted. The 
majority opinion announces that a law creating a single 
public corporation is necessarily special within the 
constitutional prohibition, and it strips the Legislature 
of power to cast a state instrumentality in the form of 
a public corporation, though the corporation be under a 
duty to serve equally every person and every locality. 

The conclusion in the majority opinion is extreme. 
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It is not thrust upon us by our decisions involving local 
corporations. It breaks with our settled definition of 
general and special laws. It is a far cry from the pur- 
pose of the constitutional provision, from the elimination 
of logrolling, and other well-known evils of special 
legislation. See, State ex rel. Kauer v. Defenbacher, 
153 Ohio St. 268, 91 N. E. 2d 512; Ennis v. State Highway 
Commission, 231 Ind. 311, 108 N. E. 2d 687; Indiana State 
Toll Bridge Commission v. Minor, 236 Ind. 193, 139'N. 
E. 2d 445; Orbison v. Welsh, 242 Ind. 385, 179 N. E. 2d 
727; State ex rel. Carter v. Harris, 273 Ala. 374, 377, 
141 So. 2d 175, 177. We regret the mistake—the major- 
ity opinion placing form ahead of substance. See, State 
ex rel. Johnson v. Consumers Public Power Dist., 143 
Neb. 753, 10 N. W. 2d 784, 152 A. L. R. 480; State ex rel. 
Wheeler v. Stuht, 52 Neb. 209, 71 N. W. 941. 
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Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Brower, SMITH, and McCown, JJ. 


McCowy, J. 

The original opinion in this cause is found at 179 Neb. 
773, 140 N. W. 2d 644. Motion for rehearing was granted. 
After reargument and upon reconsideration, the court 
adheres to its original opinion. 

ORIGINAL OPINION ADHERED TO. 

Wuite, C. J., CARTER and SPENCER, JJ., dissenting. 

We respectfully dissent from adherence to the former 
opinion herein. We are now convinced that our former 
opinion was wrong and should be withdrawn. The 
contract in question is unauthorized or ultra vires as 
to the City of O’Neill, and consequently is null and 
void. 

A city has only such powers as are granted by statute. 
A recent restatement of the rule is appropriate here. 
In City of Milford v. Schmidt, 175 Neb. 12, 120 N. W. 
2d 262, we said: “A city of the second class has no 
power except that conferred by statute. As we said 
in Dell v. City of Lincoln, 170 Neb. 176, 102 N. W. 2d 62: 
‘A municipal corporation is a creature of the law estab- 
lished for special purposes, and its corporate acts must 
be authorized by its charter and other acts applicable 
thereto. It therefore possesses no power or faculties 
not conferred upon it, either expressly or by fair im- 
plication, by the laws which created it or by other laws, 
constitutional or statutory, applicable to it.’” 

It cannot be questioned that a muncipality, such as 
O’Neill, is a creature of the Legislature, derives its 
powers and authority solely from the state, and can 
only exercise the powers expressly granted to it, to- 
gether with those necessarily incidental thereto. A 
statute granting powers to a municipality must be strict- 
ly construed and, in case of doubt, such doubt must 
be resolved against the grant of the power. Nelson- 
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Johnston & Doudna v. Metropolitan Utilities Dist., 137 
Neb. 871, 291 N. W. 558; 37 Am. Jur., Municipal Cor- 
porations, § 113, p. 725. 

We cannot agree with the superficial way the opinion 
construes sections 70-501 and 70-502, R. R. S. 1943, and 
overrules. Interstate Power Co. v. City of Ainsworth, 
125 Neb. 419, 250 N. W. 649, so far as it is in conflict 
with the opinion. 

Section 70-501, R. R. S. 1943, provides in part as 
follows: ‘Any city, * * * which may own or operate, 
or hereafter acquire or establish, any * * * plant, dis- 
tribution system and transmission lines may, at the 
time of or at any time after such acquisition or estab- 
lishment, extend the same beyond its boundaries, and for 
that purpose is authorized * * * to * * * acquire, * * * 
plants, distribution systems and transmission lines, out- 
side of the boundaries of such city, * * *.” (Italics 
supplied.) 

Section 70-502, R. R. S. 1943, so far as pertinent here, 
provides: “For the purpose of * * * purchasing electrical 
energy * * * any city, * * * is * * * authorized to enter 
into agreements to connect and interconnect its * * * 
distribution system and transmission lines with the 
* * * system or transmission lines of any * * * public 
power districts.” 

Sections 70-501 and 70-502, R. R. S. 1943, were adopted 
in 1930 as Initiated Law No. 324. Laws 1931, c. 116, 
p. 336. We go to the title of the act to determine its 
scope and operation. In Schroll v. City of Beatrice, 
169 Neb. 162, 98 N. W. 2d 790, in construing these 
statutes, we said: “It is a familiar rule that a legis- 
lative act is limited in its scope and operation by its 
title, and a like rule is applicable to a law adopted by 
the initiative method.” 

We quote the title to the act as far as pertinent here: 
“An Act relating to cities, villages, and public electric 
light and power districts engaged in the generation, trans- 
mission, distribution, purchase and/or sale of electrical 
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energy for lighting, heating and power purposes; to pro- 
vide for the extension, by any city, village, or public 
electric light and power district of its electric light and 
power plants, transmission lines and service outside of 
the boundaries of such municipality or district; to provide 
for interconnection of electric light and power plants, 
lines, systems and service by and between cities, vil- 
lages and public electric light and power districts in 
this state * * *.” (Italics supplied.) 

Section 70-501, R. R. S. 1943, specifically provides: 
“* * * at the time of or at any time after such acquisi- 
tion or establishment.” 

In Schroll v. City of Beatrice, supra, the contention 
was made that section 70-502, R. R. S. 1943, gave un- 
limited authority for any type of contract or purchase 
of electricity by the city. Beatrice did not own or oper- 
ate any electrical generating plant and was not engaged 
in the electrical business in any way. Our court ad- 
hered to its previous holding in Interstate Power Co. 
v. City of Ainsworth, 125 Neb. 419, 250 N. W. 649, and 
said as follows: “Defendants here quote several pro- 
visions from sections 70-501 and 70-502, R. R. S. 1943, 
which they contend authorize the contract between 
Norris and Beatrice, regardless of the language of its 
petition for creation. The above sections are the first 
two sections of Initiated Law No. 324, Laws 1931, c. 
116, p. 336. * * * We had a like contention advanced as 
to these provisions in Interstate Power Co. v. City of 
Ainsworth, 125 Neb. 419, 250 N. W. 649. What was 
said there is peculiarly appropriate here: ‘There are 
expressions and language used in the body of the act 
which would seem to sustain the contention of defend- 
ants, but the scope of the act must be determined from 
its title. It is a familiar rule that a legislative act 
is limited in its scope and operation by its title, and 
a like rule is applicable to a law adopted by the initia- 
tive method. A careful examination of the title to 
the act, which is quite lengthy, clearly discloses that 
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it applies only to such cities or villages as are engaged 
in the generation, transmission or distribution of electri- 
cal energy, and provides that such cities may extend, 
improve and add to their plants and pay the cost of 
such extensions, additions or improvements by pledging 
the future earnings of such plants.’ The decision has 
been accepted as the settled construction of the act. * * * 
We amplify somewhat the analysis of the title of the act. 
It relates to cities, villages, and public electric light and 
power districts ‘engaged’ in enumerated activities. It 
then recites that it is an act to provide for the ‘extension’ 
of facilities and service outside the boundaries of the 
district; to provide for the ‘interconnection’ of facilities; 
* * *” (Italics supplied.) 

In construing these sections of the act in Interstate 
Power Co. v. City of Ainsworth, supra, we further speci- 
ficially held: “Clearly, the act does not apply to a city 
which does not own any electric light or power plant 
or distribution system. Neither express nor implied 
power is conferred by chapter 116 to acquire an electric 
light and power plant and pay for it by pledge of future 
earnings.” (Italics supplied.) 

The City of O’Neill does not own or operate any 
electric light or power plant or distribution system; nor 
is the agreement connected with an extension of facilities 
cutside of the city limits of O’Neill; nor is the agreement 
concerned with an “interconnection” agreement by which 
there would be an exchange of power between O’Neill 
and Consumers. We adhere to the construction placed 
on these acts in Schroll v. City of Beatrice, supra, and 
Interstate Power Co. v. City of Ainsworth, supra. They 
appear to be the settled construction of these two stat- 
utes, sections 70-501 and 70-502, R. R. S. 1943, and we see 
no reason to depart from these holdings. 

Consequently, we insist that neither of these statutes 
grant any power to O’Neill to enter into a wholesale 
power contract for the supplying of electricity to a 
distribution system which it does not own at the time the 
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contract was entered into, March 17, 1964. To read a 
prospective intention into the act is contrary to our 
opinions, which constitute the settled construction of 
the act, and is a rewriting of the act. It is our duty, 
in the construction of a statute, to give effect to all of 
its several parts. No sentence, clause, or word should 
be rejected as meaningless or superfluous, if it can 
be avoided and the plain, ordinary meaning of the lan- 
guage should be taken into account in order to deter- 
mine the legislative will. Rose v. Hooper, 175 Neb. 
645, 122 N. W. 2d 753; Pierce Co. v. Century Indemnity 
Co., 136 Neb. 78, 285 N. W. 91. 

Section 17-528, R. R. S. 1943, provides that a city of 
the second class, such as O’Neill, may make a contract not 
to exceed 5 years, “for the furnishing of light for the 
streets, lanes, alleys and other public places and prop- 
erty of said city or village, and the inhabitants thereof.” 

The contract here involved is a 25-year wholesale 
power contract coupled with a retail section that has no 
termination date. By its terms the statute limits the 
power of the city to make such a contract to 5 years. 
The retail portion of the agreement which covers the 
parties’ total relationship, before the acquisition of the 
electric system by O’Neill, implicitly gives Consumers 
the right to furnish light for the streets, public places, 
and inhabitants thereof. The furnishing of electricity 
by Consumers under the retail portion of the agreement 
will require that Consumers use the public ways, streets, 
and alleys for the maintenance and operation of the dis- 
tribution system. The opinion holds that the power con- 
tract does not apply to the furnishing of light for the 
streets, lanes, and alleys and other public places and 
property of the city and the inhabitants thereof. We 
were in error in so holding because, as stated above, it is 
implicit in the contract that Consumers is granted the 
right to use the streets, alleys, and public ways in con- 
formity with the statutory language. Consequently, we 
believe that sections 17-528 and 17-528.03, R. R. S. 1943. 
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apply and limit O’Neill’s power to make such a contract 
to 5 years. 

Our opinion holds that sections 17-528 and 17-528.03, 
R. R. S. 1943, do not apply to the contract for the reason 
that both of these sections are general sections dealing 
with franchises and the agreement herein is not a fran- 
chise. We point out that since sections 70-501 and 70- 
502, R. R. S. 1943, confer no power to O’Neill to enter 
into this contract, it is really unnecessary to consider 
the effect of sections 17-528 and 17-528.03, R. R. S. 1943. 
However, we do not agree with the accuracy of the bland 
statement in the opinion. The first portion deals with 
the retail operation, and exhibit A, the wholesale power 
contract, we would deem to be the second part. The 
wholesale power portion becomes operative when and 
after the City of O’Neill elects, after January 1, 1972, to 
acquire the distribution system. 

The retail portion, or the first part of the agreement, 
provides for the payment of 2 percent of the gross re- 
tail revenues until December 31, 1971, and, ignoring the 
question of public policy, it is certainly the inducement 
for signing the contract. It also provides for the pay- 
ment of at least 7 percent of the retail revenues after 
December 31, 1971, so long as Consumers operates the 
distribution system. While it is true that the City of 
O’Neill does not in the agreement provide that Con- 
sumers is to carry on the retail operation after January 
1, 1972, until such time as the city exercises it option 
to take over the distribution system, and it has to take 
affirmative action to do so which it may never do, Con- 
sumers continues to operate the retail system and will 
pay at least 7 percent of the gross to the city. We have 
difficult? in understanding why this should not be in- 
terpreted as a franchise agreement within the purview 
of section 17-528, R. R. S. 1943. 

We also call attention to the provisions of section 17- 
903, R. R. S. 1943, which, so far as material herein. nro- 
vides: “Before any city of the second class or village 
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shall make any contract with any person or corporation 
within or without such city or village for the furnishing 
of electricity, power, steam or other product to such city 
or village, or any such municipal plant within such city 
or village, the question shall be submitted to the electors 
voting at any regular or special election upon the propo- 
sition; * * *.” This statute, read in conjunction with sec- 
tions 17-901 and 17-902, R. R. S. 1943, would require that 
the contract in question would need to be submitted to 
the election process before it could be executed. 

In summary, neither sections 70-501 nor 70-502, R. R. 
S. 1943, grant the City of O’Neill the necessary power to 
enter into a power contract and agreement such as is 
at issue here; nor does any power to enter into a con- 
tract for a period of 25 years flow from the application 
of sections 17-528 or 17-528.03, R. R. S. 1943. Such power 
does not exist unless conferred by statute and a city 
has no inherent powers or authority outside the statutes. 
No statutory authority or power has been called to our 
attention that would authorize the contracts in issue 
here. We find ourselves in the same position as the 
court in Schroll v. City of Beatrice, supra. There the 
court said: “In State ex rel. Johnson v. Consumers Ptb- 
lic Power Dist., 143 Neb. 753, 10 N. W. 2d 784, 152 A. L. 
R. 480, we held: ‘It seems clear that an express proviso 
that a corporation shall not do certain acts is no stronger 
than the failure to give authority, express or implied, to 
do them, for powers not granted either expressly or im- 
Pe are impliedly prohibited.’ ” 
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IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

CouNTY oF BLAINE, APPELLANT, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 

143 N. W. 2d 880 


Filed July 1, 1966. No. 36178. 


1. Taxation. A notice issued by the State Board of Equalization 
and Assessment, pursuant to sections 77-508, R. R. S. 1943, 
and 77-509, R. S. Supp., 1963, should specify the percentage 
adjustment which the board proposes to make in that county. 

The State Board of Equalization and Assessment has 
a wide latitude of judgment and discretion in equalizing the 
assessment of property between counties and may adopt any 
reasonable method. 

3. Taxation: Appeal and Error. Where the record of the pro- 
ceedings before the State Board of Equalization and Assess- 
ment shows that the order of the board was | unreasonable and 
arbitrary, it will be reversed. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded. 


Joseph J. Divis and Johnson, Kelly, Evans & Spencer, 
for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Kennedy, Holland, DeLacy & Sioneaa. amicus curiae. 


Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
SmiTH, and McCown, JJ., and Dirrrick, District Judge. 


BosLaucH, J. 

This is an appeal by Blaine Cane Nebraska, from 
the order of the State Board of Equalization and Assess- 
ment ‘increasing the valuation of rural land and im- 
provements as shown by the “1965 abstract of assess- 
ment for Blaine County. “The county also appeals 
from the denial of its Bepicehon to amend the ‘bill of 
exceptions. = Pate Bs 
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The county contends that the Administrative Pro- 
cedures Act applies to the proceedings of the state 
board; that the order of the state board must be re- 
versed because the proceedings of the state board failed 
to comply with the requirements of the Administrative 
Procedures Act; and that the action of the state board 
was arbitrary and capricious. The record does not show 
that any objection was made by anyone concerning the 
procedure of the board before or at the time of the 
hearing. 

The Administrative Procedures Act, which was adopted 
in 1959, now appears as sections 84-901 and 84-909 to 
84-919, R. S. Supp., 1963. The purpose of the act is 
to establish a minimum administrative procedure for 
administrative agencies. § 84-916, R. S. Supp., 1963. 
The act applies, generally, to each board, commission, 
department, officer, division, or other administrative 
office or unit of state government which is authorized 
to make rules. § 84-901, R. S. Supp., 1963. 

The State Board of Equalization is an administrative 
board which is authorized by statute to make rules and 
regulations. See, § 77-502, R. R. S. 1943, and §§ 77-1311 
and 77-1314, R. S. Supp., 1963. Upon this basis, the 
county contends that the Administrative Procedures Act 
is applicable to the proceedings of the state board. 

The county complains that the order and notice re- 
quiring the representatives of Blaine County to ap- 
pear before the state board failed to state the issues 
that were to be considered at the hearing. The Adminis- 
trative Procedures Act requires that the notice of hearing 
in a “contested case” shall state the issues involved. 
§ 84-913, R. S. Supp., 1963. 

Section 77-508, R. R. S. 1943, provides that if the state 
board finds that it is necessary to change the valuation 
of real or personal property as returned by any county, 
the board shall issue a notice to the county and set a 
date for hearing. Section 77-509, R. S. Supp., 1963, 
provides that the legal representatives of the county 


VoL. 180] JANUARY TERM, 1966 473 


County of Blaine v. State Board of Equalization & Assessment 


May appear at the hearing and show cause why the 
valuation of the property in the county should not be 
changed. 

The issue at the hearing before the state board, so 
far as Blaine County is concerned, was whether the 
valuation of the urban and rural real estate in Blaine 
County should be changed so that a just, equitable, and 
legal assessment of the property in the state could be 
made. The notice which was sent to Blaine County 
stated that the hearing was to be in regard to the valua- 
tion of urban and rural real estate. The term “real 
estate” is broad enough to include both improved and 
unimproved lands. The notice further stated that rep- 
resentatives of the county would be given an opportunity 
to show why the assessed valuation of that class of 
property should not be increased or decreased as might 
be found necessary to equalize the assessment of the 
various counties of the state. Although the form of 
the notice which was given has been approved by this 
court, we now think that the notice should state the 
percentage adjustment which the board proposes to 
make in that county. See County of Lancaster v. State 
Board of Equalization & Assessment, post p. 497, 143 
N. W. 2d 885. In this case the county appeared and 
participated in the hearing without objection. It cannot 
now complain about the notice which was given. 

The Administrative Procedures Act prescribes the 
procedure that administrative agencies must follow in 
hearing and deciding “contested cases.” A contested 
case is defined as a proceeding before an agency in which 
the legal rights, duties, or privileges of specific parties 
are required by law or constitutional right to be deter- 
mined after an agency hearing. § 84-901, R. S. Supp., 
1963. 

An agency is required to make an official record 
containing all of the factual information or evidence 
which the agency considers in the determination of 
a contested case. §§ 84-913 and 84-914, R. S. Supp., 1963. 
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This includes records and documents in possession of the 
agency; facts which are judicially cognizable; and general, 
technical, or scientific facts within the specialized know- 
ledge of the agency. The act further provides that 
every decision and order adverse to a party in a con- 
tested case shall be in writing and accompanied by 
findings of fact and conclusions of law. § 84-915, R. S. 
Supp., 1963. 

The procedure which the Administrative Procedures 
Act prescribes for use in contested cases by administra- 
tive agencies is essentially that which is normally used 
in adversary proceedings. In applying the Administra- 
tive Procedures Act to the proceedings of the State 
Board of Equalization and Assessment, some considera- 
tion must be given to the particular nature of the state 
board including its purpose and function. 

The primary duty of the State Board of Equalization 
and Assessment is to establish uniformity in taxation 
between the various counties. Carpenter v. State Board 
of Equalization & Assessment, 178 Neb. 611, 134 N. W. 
2d 272. The purpose of the hearing before the state 
board is to give the legal representatives of each county 
an opportunity to appear and show cause why the valua- 
tion of their counties should not be changed. § 77-509, 
R. S. Supp., 1963; County of Antelope v. State Board 
of Equalization & Assessment, 146 Neb. 661, 21 N. W. 
2d 416. 

It is apparent that a procedure which might be suitable 
for a hearing involving relatively few parties would not 
be practicable where the parties are numerous and the 
issues complex. There are practical difficulties which 
prevent a strict and literal application of the Administra- 
tive Procedures Act to the proceedings of the state board 
where the board is attempting to equalize the valuation 
of real estate in all 93 counties. 

In our previous decisions we have emphasized the 
wide latitude of judgment and discretion which is vested 
in the state board. We have held that the board may 
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adopt any reasonable method of procedure in equalizing 
the assessment of property between the various counties; 
and that the board may act upon the abstracts of assess- 
ments returned by the various counties, the knowledge of 
its own members as to value, or any other information 
which is satisfactory to it. County of Grant v. State 
Board of Equalization & Assessment, 158 Neb. 310, 63 N. 
W. 2d 459. We have also held that the state board does 
not have unlimited power to exercise its discretion; 
that it is subject to the fundamental rule that the order 
of the board will be set aside if the evidence which was 
before the board demonstrates that the order was ar- 
bitrary. Fromkin v. State, 158 Neb. 377, 63 N. W. 2d 
332. If the state board fails to follow the statute and 
acts without authority, proper evidence, or due in- 
vestigation or for any other reason renders a decision 
which is not based upon the facts, or is not according to 
law, its order will be reversed. State ex rel. Sorensen 
v. State Board of Equalization & Assessment, 123 Neb. 
259, 242 N. W. 609. 

The review by this court of the action of the state 
board is necessarily limited to the matters which appear 
in the record of the proceedings of the board. Thus, 
the issue upon an appeal to this court is whether the 
record of the proceedings before the board shows that 
the order of the board is unreasonable and arbitrary. As 
stated in Fromkin v. State, supra, if the record demon- 
strates that the order of the board was arbitrary, it 
will be reversed. 

On August 9, 1965, the state board adopted a resolution 
which directed that the valuation of rural property in 
Blaine County, as reflected by the 1965 abstract of assess- 
ment, be increased 90 percent. The resolution provides 
in part as follows: ‘ ‘Upon consideration of: (1) the sworn 
testimony of county officials of all 93 counties; of individ- 
ual taxpayers and representatives of interested organiza- 
tions; (2) a sales-assessment ratio which had been sub- 
stantially revised from previous years wherein the infor- 
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mation had been checked by the State Tax Commission- 
er’s office, the counties given two opportunities to com- 
ment on the sales before the hearings and additional op- 
portunities during and after the hearings, and where the 
statistical approach used was reviewed by an expert 
statistician; (3) a comparison of assessed values of land 
between counties, which devoted primary attention to 
values within one mile of the county lines; (4) the 
personal knowledge of each and every member of the 
State Board of Equalization and Assessment; (5) the 
decisions of the Nebraska Supreme Court, particularly 
that of Carpenter v. State Board of Equalization and 
Assessment, 178 Neb. 611; (6) the provisions of Article 
5 of Chapter 77, R. R. S. 1943, and other applicable laws 
and constitutional requirements; (7) other information 
satisfactory to the State Board of Equalization and As- 
sessment, the State Board of Equalization and Assess- 
ment finds that the valuations as reflected by the 1965 
Abstracts of Assessment returned by certain counties of 
the State of Nebraska do not conform to law and in order 
to equalize assessments between the various counties 
to conform to law pursuant to Article 5, Chapter 77, R. 
R. S. 1943, that the valuations as reflected by the 1965 
Abstracts of Assessment as submitted by the following 
counties as to total urban and rural property be increased 
or decreased by the percentages indicated below: * * *.’” 
The board made no other findings of fact or conclusions 
of law. 

The order of the state board increased the valuations 
in some counties, decreased valuations in others, and 
left the valuations in others unchanged. There is no ex- 
planation in the record as to how the board arrived at 
its decision other than that contained in the resolution 
of August 9, 1965. 

The testimony with respect to Blaine County shows 
that the county was reappraised in 1959 by the county 
commissioners; that the valuation of the county was 
raised roughly 7 or 8 percent as a result of the reap- 
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praisal; that the land was valued upon the basis of what 
it was selling for and what it would return upon a 4 
percent basis; that the valuations have been changed as 
improvements were added to the land; that except as to 
Brown County, the land in adjacent counties along the 
county line is assessed at approximately the same amount 
as the land in Blaine County along the county line; that 
the land in Brown County which is adjacent to the Blaine 
County line is somewhat better land; that the sales- 
assessment ratio for Blaine County is 19.03 for rural and 
24.68 for urban; that there were six rural sales which 
could be considered and that the ratio was computed by 
using three sales; and that most of the sales consist of 
tracts which are not large enough to be operating units 
and are purchased as additions to other farming units. 

There is some basis in the record for an increase in 
the valuation of rural land and improvements in Blaine 
County. Blaine County, in its brief, admits that some 
increase in its valuation may be justified. The problem 
here is the extent of the increase which was ordered. 

The state board ordered a 90 percent increase in the 
valuation of rural property in Blaine County. The ef- 
fect of the order was to raise the sales-assessment ratio 
for rural property in Blaine County to 36.157 which ap- 
pears to be more than 8 percent above the average or 
median ratio for all of the counties as adjusted by the 
state board. , 

From our examination of the entire record we have 
been unable to discover any basis upon which the order 
directing a 90 percent increase in the valuation of rural 
land and improvements in Blaine County can be sus- 
tained. Necessarily, we conclude that the order of the 
State Board of Equalization and Assessment, so far as 
Blaine County is concerned, is arbitrary and capricious 
and must be reversed. 

We determine only that upon the record before us at 
this time the order of the State Board of Equalization 
and Assessment directing a 90 percent increase in the 
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value of rural land and improvements in Blaine County 
as shown by the 1965 abstract of assessment must be re- 
versed. The order of the State Board of Equalization 
and Assessment as to Blaine County is reversed and the 
cause remanded to the State Board of Equalization and 
Assessment for further proceedings according to law. 
It is unnecessary to consider the other errors urged 
by the appellant. 
REVERSED AND REMANDED. 


CARTER and SPENCER, JJ., concur in result. 


IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

County oF LoUP, APPELLANT, v. STATE BoarD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 

143 N. W. 2d 890 


Filed July 1, 1966. No. 36176. 


Taxation: Appeal and Error. Where the record of the proceedings 
before the State Board of Equalization and Assessment does 
not show that the order of the board was unreasonable, arbi- 
trary, or prejudicial, it will be affirmed. 

Appeal from the State Board of Equalization and 

Assessment. Affirmed. 


A. F. Alder, for appellant. 

Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 

Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
Smi1tH, and McCown, JJ., and Dirtricx, District Judge. 


BoSLauecH, J. 

This is an appeal by Loup County, Nebraska, from the 
order of the State Board of Equalization and Assessment 
increasing the valuation of rural land and improvements 


VoL. 180] JANUARY TERM, 1966 479 
County of Loup v. State Board of Equalization & Assessment 


as shown by the 1965 abstract of assessment for Loup 
County. 

The county contends that the order of the state board 
increasing the valuation of rural property was arbi- 
trary and capricious. 

The testimony with respect to Loup County shows 
that Loup County was reappraised in 1957; that new im- 
provements have been assessed by the county board in 
accordance with the guide left by the appraisal com- 
pany; that, except in Custer County, the land along the 
county line in adjacent counties is assessed approxi- 
mately the same as the land in Loup County along the 
county line; that the land in Loup County adjacent to 
Custer County is assessed at a higher value because it 
is irrigated land; that the sales-assessment ratio for Loup 
County is 15.7 for rural and 40.07 for urban; that most 
sales of rural property are tracts which are purchased 
as additions to operating units; and that, generally, rural 
land sells at a price in excess of what the value might 
be if considered upon the basis of its productivity. 

The order of the state board directed that the valua- 
tion of rural property in Loup County, as reflected by 
the 1965 abstract of assessment, be increased 52 percent. 

The evidence relating to the sales-assessment ratio 
indicates that some increase in the value of rural real 
estate in Loup County should have been made. The 
increase which was made brought the sales-assessmert. 
ratio for rural property in Loup County to 23.86 which 
appears to be well below the average or median ratios 
for all counties as adjusted by the state board. 

The county contends that the state board placed too 
much emphasis upon sales-assessment ratios and sale 
prices and did not give proper consideration to section 
77-112, R. R. S. 1943, which provides as follows: “Actual 
value of property for taxation shall mean and include 
the value of property for taxation that is ascertained by 
using the following formula where applicable: (1) Earn- 
ing capacity of the property; (2) relative location; (3) 
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desirability and functional use; (4) reproduction cost 
less depreciation; (5) comparison with other properties 
of known or recognized value; and (6) market value in 
the ordinary course of trade.” 

For purposes of taxation, the terms actual value, mar- 
ket value, and fair market value mean exactly the same 
thing. Richards v. Board of Equalization, 178 Neb. 537, 
134 N. W. 2d 56. Many elements enter into a determina- 
tion of actual value, some of which are set out in the 
statute. 

Ordinarily, the objection to using sale price as the 
standard or evidence of value is the fact that the sale 
may not have been in the ordinary course of trade. The 
character and circumstances of the sale are important 
in determining to what extent the sale price may be used 
to fix the value of the property. The same difficulty 
is involved in the use of sales-assessment ratios. It is 
important that the computation include only representa- 
tive sales with the consideration of each sale accurately 
determined. 

At the hearing before the state board, the representa- 
tives of Loup County were given an opportunity to com- 
ment concerning the sales which were used in comput- 
ing the sales-assessment ratios for Loup County. The 
representatives of Loup County stated that they did 
not believe that the sales-assessment ratio was “really 
a true picture,” but also stated that they had no specific 
reason to challenge any particular sale as not being a 
bona fide sale. 

Upon consideration of the entire record, we are un- 
able to say that the action of the State Board of Equali- 
zation and Assessment, so far as Loup County is con- 
cerned, was arbitrary and capricious or prejudicial. The 
order is, therefore, affirmed. 

AFFIRMED. 

SpencER, J., dissenting. 

I respectfully dissent herein, and incorporate herein 
by reference the dissent filed in County of Lancaster v. 
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State Board of Equalization & Assessment, post p. 497, 
143 N. W. 2d 885. 

Additionally, I make the following observations. The 
Tax Commissioner’s sales-assessment ratio for Loup 
County is: Urban - 40.07; rural - 15.7. Loup County was 
given a 52 percent increase on its rural property, but no 
deduction or decrease was given on its urban property, 
although it is far above the other counties. This county 
had a scientific appraisal in 1957, and used the appraisal 
figures at 100 percent as representing actual value. The 
appraisal has been maintained and there have been no 
decreases since that time, although the State Board of 
Equalization and Assessment did subsequently increase 
the valuation figures 24 percent. 

The assessed value of Loup County land bordering 
Custer County has an assessed value approximately 
twice as high as the adjoining land in Custer County, 
which received only a 20 percent increase. Loup County 
land bordering other adjoining counties is assessed at 
approximately the same level as in those counties which, 
with the exception of Blaine, all received substantially 
lower increases. There is nothing in the record on the 
sales used to determine the ratio, except the statement 
that the prices paid were exorbitant. It would seem, 
however, that with a scientific appraisal in 1957, and a 
subsequent 24 percent raise, there must be factors pres- 
ent in the sales used which need explaining. The county 
contends that the State Board of Equalization and As- 
sessment placed too much emphasis upon sales-assess- 
ment ratios, and did not give proper consideration to 
section 77-112, R. R. S. 1943, which sets out the criteria 
to be used to determine actual value for purposes of 
taxation. So far as the record herein is concerned, it is 
impossible to determine what the board did consider. 

CARTER, J., joins in this dissent. 
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IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

County oF KIMBALL, APPELLANT, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 

148 N. W. 2d 893 


Filed July 1, 1966. No. 36177. 


1. Taxation. The State Board of Equalization and Assessment 
has a wide latitude of judgment and discretion in equalizing 
the assessment of property between counties and may adopt 
any reasonable method. 


2. Taxation: Appeal] and Error. Where the record of the proceed- 
ings before the State Board of Equalization and Assessment 
does not show that the order of the board was unreasonable, 
arbitrary, or prejudicial, it will be affirmed. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed. 


Thomas D. Brower, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Kennedy, Holland, DeLacy & Svoboda, amicus curiae. 


Heard before CARTER, SPENCER, BOSLAUGH, SMITH, and 
‘McCown, JJ., and Dittrick, District Judge. 


Bos.iaucyH, J. 

This is an appeal by Kimball County, Nebraska, from 
the order of the State Board of Equalization and Assess- 
ment increasing the valuation of both urban and rural 
land and improvements as shown by the 1965 abstract 
of assessment for Kimball County. 

In its reply brief, the county contends that the pro- 
ceedings of the state board were void because of its 
failure to comply with the provisions of the Administra- 
tive Procedures Act, sections 84-901 and 84-909 to 84- 
919, R. S. Supp., 1963. The objection is raised for the 
first time in this court. Kimball County appeared before 
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the board and participated in the hearing without ob- 
jecting to the notice or the procedure of the board. 

In County of Blaine v. State Board of Equalization & 
Assessment, ante p. 471, 143 N. W. 2d 880, we held 
that there are practical difficulties which prevent a 
strict and literal application of the Administrative Pro- 
cedures Act to the proceedings of the state board where 
the board is attempting to equalize the valuation of 
real estate in all 93 counties. Upon an appeal to this 
court from the State Board of Equalization and Assess- 
ment, the issue is whether the record of the proceedings 
before the board shows that the order was unreasonable 
and arbitrary. If the record demonstrates that the order 
of the board was arbitrary, it will be reversed. Fromkin 
v. State, 158 Neb. 377, 63 N. W. 2d 332. 

The county contends that the order of the state board 
increasing the valuation of both urban and rural prop- 
erty was arbitrary and capricious. The order of the 
state board directed that the valuation of urban property 
in Kimball County, as reflected by the 1965 abstract of 
assessment, be increased 7 percent, and that rural PEOD: 
erty be increased 29 percent. 

The testimony with respect to Kimball County Hews 
that Kimball County was reappraised in 1957; that the 
county board reduced the value of rural lands 20 percent 
from the appraised values; that until a year ago, pro- 
fessional appraisers were employed to keep the ap- 
praisals up to date; that an employee of the county, who 
was trained by the appraisal company, now does this 
work; that the land around the city of Kimball was re- 
valued 2 years ago; that the land in Cheyenne County 
along the county line is assessed somewhat higher than 
the land in Kimball County; that the land in Kimba?l 
County along the Banner County line is assessed higher 
than the land in Banner County; that the difference in 
assessed value is due to the difference in the quality and 
type of land; that the sales-assessment ratio for Kimball 
County is 21.21 for rural and 27:01 for urban; and that 
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most sales of rural property are of tracts which are 
purchased as additions to operating units. 

The testimony does not show how the sales-assessment 
ratio which appears in the record was computed. The 
county objected to some of the sales, and it is not clear 
whether these sales were used in computing the ratio. 
Upon this state of the record, we must assume that the 
ratio was computed accurately and that the sales used 
were representative. 

The evidence relating to the sales-assessment ratio 
indicates that some increase in the value of rural prop- 
erty should have been made. The increase which was 
made brought the sales-assessment ratio for rural prop- 
erty in Kimball County to 27.36, which appears to be 
the median for all counties as adjusted by the state board. 

Much of the county’s brief is devoted to a comparison 
of the valuation of Cheyenne County land with that in 
Kimball County. The sales-assessment ratio for Chey- 
enne County, as shown by the record, is 31.83 for rural. 

The county argues that any increase in the valuation 
of rural property should have been restricted to land 
and that no increase should have been made in the value 
of improvements. The argument assumes that the state 
board could not do more than restore the 20 percent re- 
duction in the value of rural land which was made at the 
time of the 1957 reappraisal. The justification for the 
1965 increase, that may be found in the record, is the 
sales-assessment ratio. Equalization based upon a com- 
parison of sales-assessment ratios must include both land 
and improvements since, usually, there is no way to ap- 
portion consideration between land and improvements. 

The increase in the value of urban property in Kim- 
ball County brought the sales-assessment ratio for that 
property to 28.9. This appears to be slightly above 
the average and the median for all counties as adjusted 
by the state board. 

The county calls attention to the fact that 18 counties 
with sales-assessment ratios approximately the same or 
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less than Kimball County were not changed or the valua- 
tion was reduced. Attention might also be directed to 
counties with sales-assessment ratios higher than Kim- 
ball County which were not changed or the value 
increased. 

Although the record does not explain why the state 
board took this particular action, this court should not 
interfere with the discretion of the board when the dis- 
crepancy appears to be slight. Mathematical exactness 
can never be obtained, and substantial compliance with 
equality and uniformity is all that is required. 

Upon consideration of the entire record, we are un- 
able to say that the action of the State Board of Equali- 
zation and Assessment, so far as Kimball County is con- 
cerned, was arbitrary and capricious or prejudicial. The 
order is, therefore, affirmed. 

AFFIRMED. 

Brower, J., not participating. 

SPENCER, J., dissenting. 

I respectfully dissent herein, and incorporate herein 
by reference the dissent filed in County of Lancaster v. 
State Board of Equalization & Assessment, post p. 497, 
143 N. W. 2d 885. 

Additionally, I make the following observations. The 
sales-assessment ratio given by the Tax Commissioner 
for this county is: Rural - 21.21: urban - 27.01. The 
rural lands were raised 29 percent, and the urban 7 per- 
cent. Evidence was adduced to show that the four sec- 
tions of land in Kimball County, surrounding state 
school lands which were revalued last year and which 
are required to be valued at market value, were in each 
instance valued at a figure higher than the state school 
lands. 

On the rural sales, evidence was adduced that six of 
them were incorrect or out of line, and it does not avvear 
that this evidence was considered. Only one of the 
sales involved was of an operating unit, and that in- 
volved an exchange of properties where inflated values 
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are sometimes used. The portion of the perimeter map 
showing Cheyenne County, in which no change was 
made, indicates that the Kimball County land, which is 
comparable to that across the county line in Cheyenne 
County, is valued at a higher figure than Cheyenne 
County land. If Cheyenne County is at actual value, 
then a gross injustice is being done Kimball County by 
increasing the inequality. 

Some of the urban sales were disputed. One which 
was used involved the sale of a liquor store with an ad- 
mitted $10,000 “Blue Sky” for the business. The evi- 
dence indicates that Kimball County, at the time of the 
hearing, had 16 to 19 vacant buildings in a 5-block area. 
The following comparison of counties in which no change 
made with an urban sales ratio less than Kimball Coun- 
ty’s 27.01, clearly demonstrates the arbitrariness of the 
urban increase: 


COUNTY SALES RATIO 
Banner 25.20 
Blaine 24.68 
Boyd 26.85 
Brown 25.76 
Cedar 25.70 
Furnas 26.96 
Garden 23.72 
Hamilton 25.92 
Hayes 22.77 
Kearney 25.83 
Logan 23.75 
Rock 26.08 
Thomas 22.12 
York 26.71 


In spite of the fact that each of the counties above had 
a lower figure than the 27.01 of Kimball County, which 
received a 7 percent increase, they received none. Chey- 
enne County, with a 27.09; Garfield County, with a 
27.24; and Madison County, with a 27.41, received no in- 
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crease; and Otoe County, with a 25.61, received a 7 
percent decrease. 
CaRTER, J., joins in this dissent. 


IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

CouNTY oF BROWN, APPELLANT, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 

143 N. W. 2d 896 


Filed July 1, 1966. No. 36180. 


1. Taxation. A notice issued by the State Board of Equalization 
and Assessment, pursuant to sections 77-508, R. R. S. 1948, and 
77-509, R. S. Supp., 1963, should specify the percentage ad- 
justment which the board proposes to make in that county. 

The State Board of Equalization and Assessment has 
a wide latitude of judgment and discretion in equalizing the 
assessment of property between counties and may adopt any 
reasonable method. 

8. Taxation: Appeal and Error. Where the record of the pro- 
ceedings before the State Board of Equalization and Assess- 
ment does not show that the order of the board was unreason- 
able, arbitrary, or prejudicial, it will be affirmed. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed. 


Samuel C. Ely, J. Marvin Weems, and C. Russell Maitt- 
son, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and DITTRICK, District Judge. 


BoSLAuUGH, J. 

This is an appeal by Brown County, Nebraska, from the 
order of the State Board of Equalization and Assessment 
increasing the valuation of rural land and improvements 
as shown by the 1965 abstract of assessment for Brown 
County. 
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The county contends that the order of the state board 
should be reversed because the hearing order and notice 
issued by the state board did not comply with the statute; 
that the board should not have directed that the valua- 
tion of rural property in Brown County be increased; 
and that the order of the board discriminates against the 
rural property owners in Brown County. 

Section 77-508, R. R. S. 1943, provides that if the state 
board finds that it is necessary to increase or decrease 
the valuation of real or personal property as returned by 
any county, the board shall set a date for hearing and 
issue a notice to the counties which the board deems 
either undervalued or overvalued. The county contends 
that the statute requires the state board to first deter- 
mine which counties are undervalued or overvalued, and 
then notify those counties to appear before it to show 
cause why the valuation of the property in their counties 
should not be changed. 

The procedure which the state board adopted was 
to direct the Tax Commissioner to notify all counties 
to appear before the state board for a hearing regard- 
ing the valuation of urban and rural real estate and 
show cause why the valuations of that class of property 
should not be increased or decreased as might be found 
necessary to equalize the assessment of the various 
counties of the state. 

The representatives of Brown County appeared before 
the state board and participated in the hearing without 
making any objection in regard to the notice that had 
been issued by the board. Although we are now of the 
opinion that a notice issued pursuant to sections 77- 
508, R. R. S. 1943, and 77-509, R. S. Supp., 1963, should 
specify the percentage adjustment which the state 
board proposes to make in that county, the county can- 
not object to the notice for the first time in this court. 
See County of Lancaster v. State Board of Equalization 
& Assessment, post p. 497, 143 N. W. 2d 885. 

The order of the state board directed that the valua- 
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tion of rural property in Brown County, as reflected by 
the 1965 abstract of assessment, be increased 50 percent. 

The testimony with respect to Brown County shows 
that the county was reappraised in 1960; that the rural 
property was valued upon the basis of the type of soil 
rather than productivity; that since that time the coun- 
ty has hired professional appraisers to appraise new 
property and improvements; that the county adopted 
82 percent of all appraised value as actual value; that 
the land along the county line in adjacent counties is 
assessed approximately the same as the land in Brown 
County along the county line when the quality and type 
of land involved are considered; that the sales-assess- 
ment ratio for Brown County is 16.42 for rural and 25.76 
for urban; that there has been an increase in the sale 
price of real estate since 1960; that most sales of rural 
property are of tracts which were purchased as addi- 
tions to operating units; that there has been an increased 
demand for residence property by persons in the me- 
dium income bracket which has resulted in an increased 
sale price for homes in the $9,000 price range; and that 
the more expensive homes sell at approximately the 
value at which they were appraised. 

The evidence relating to the sales-assessment ratio 
indicates that some increase in the value of rural real 
estate in Brown County should have been made. The 
increase which was made brought the sales-assessment 
ratio for rural property in Brown County to within 
approximately 1 percent of the sales-assessment ratio 
for urban property in the county. The sales-assessment 
ratio for rural property in Brown County, after the in- 
crease, appears to be below the average or median ratio 
for all counties as adjusted by the state board. 

The county contends that the increase in the valua- 
tion of rural property only- will result:in a discrimination 
against the rural property owners. The contention is 
based upon the assumption that the values established 
by the 1960 appraisal have continued the same, or in- 
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creased by the same proportion. The evidence relating 
to the sales-assessment ratio indicates that the values 
were not proportionate in 1965 and that rural property 
in Brown County, generally, was undervalued in com- 
parison to urban property. 

Upon consideration of the entire record, we are un- 
able to say that the action of the State Board of Equali- 
zation and Assessment, so far as Brown County is con- 
cerned, was arbitrary and capricious or prejudicial. The 
order is, therefore, affirmed. 

AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent herein, and incorporate herein 
by reference the dissent filed in County of Lancaster v. 
State Board of Equalization & Assessment, post p. 497, 
143 N. W. 2d 885. 

Additionally, I make the following observations. The 
Tax Commissioner’s figures for this county are: Rural— 
16.42; urban—25.76. The rural figure was increased 50 
percent. Brown County had a scientific appraisal in 
1960, and it has been kept current by a representative 
of the Brandt Appraisal Company. The perimeter fig- 
ures would indicate that Brown County land is valued 
higher than the adjoining counties where the land is 
comparable. The evidence indicates that 32,000 acres 
are being leveled for irrigation purposes, but until the 
development is in operation the land is less valuable 
than it was in its original state. There is nothing in 
the record pertaining to the rural sales used or the num- 
ber of them, so it is impossible to know how the figure 
given was determined. It does test credulity, however, 
to believe that actual rural values in Brown County 
could have increased 50 percent in 5 years, if the 1960 
scientific appraisal in any way reflected actual value. 

CarTER, J., joins in this dissent. 
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IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. ee 
COUNTY OF GARFIELD, APPELLANT, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 
143 N. W. 2d 899 


Filed July 1, 1966. No. 36182. 


Taxation. Held: The final decision of the State Board of Equali- 
zation and Assessment ordering Garfield County .to .increase 
its assessed valuation of rural land 39 percent was arbitrary. 


Appeal from the State Board of Equalization and 
Assessment. Reversed. 


Keith J. Kovanda, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmiTH, and McCown, JJ., and Drrrricx, District dudes 


SMITH, J. 

Garfield County has appealed from the same order of 
the State Board of Equalization and Assessment appealed 
from in other cases decided today, including County of 
Blaine v. State Board of Equalization & Assessment, 
ante p. 471, 143 N. W. 2d 880. 

The board ordered Garfield County to increase its as- 
sessed valuation of rural land 39 percent. The. adjust- 
ment increased the percentage assessment-sales ratio 
for Garfield County to 33.08, whereas the mean and me- 
dian of adjusted ratios for all. counties are 28.07 and 
27.36 respectively. This deviate establishes arbitrary 
action, the record containing no contrary evidence.-. See 
County of Blaine v. State Board of Equalization & ae 
sessment, supra. - 
~ ‘The final decision of the board ordering Garfield Sone 
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ty to increase its assessed valuation of rural land 39 
percent is reversed. 
REVERSED. 
CarTER and SPENCER, JJ., concur in result. 


IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

County oF Box BUTTE, APPELLANT, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 

143 N. W. 2d 900 


Filed July 1, 1966. No. 36183. 


Taxation: Appeal and Error. If a record on appeal from an order 
in a proceeding for equalization of assessed property valua- 
tions establishes an arbitrary adjustment, arbitrariness is not 
dispelled by speculation that extra-record information suf- 
ficient to support the adjustment may have been used. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed in part, and in part reversed. 


John O. Anderson, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Dittrick, District Judge. 


SmITH, J. 


Box Butte County has appealed from the same order 
of the State Board of Equalization and Assessment ap- 
pealed from in other cases decided today, including 
County of Blaine v. State Board of Equalization & As- 
sessment, ante p. 471, 143 N. W. 2d 880. 

The board ordered Box Butte County to increase its 
valuations of rural and urban real estate 10 percent. 
The resultant assessment-sales ratios in percents are 
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24.02 for rural land and 31.63 for urban land. For all 
counties the mean and median of rural ratios are 28.07 
and 27.36 respectively, and of urban ratios, 28.83 and 
28.36 respectively. 

The county argues that the order should be reversed 
as to it because of the number of counties with lower 
ratios for one or both classes of property. The ratio for 
rural land in Box Butte County is well below the mean 
and median of ratios, and the county points to no cir- 
cumstance indicating prejudice to it from the deviates. 
In this respect the order was not arbitrary or prejudicial. 

Of a different quality is the ratio 31.63. The board 
of course is not to be straitjacketed by percents, but 
without other evidence the deviate is too great for us 
to hold that this increase was discretionary. 

In defense of the equalization order, counsel resorts 
to the rule that members of the board may rely on 
their personal knowledge outside the record. Since we 
are in the dark concerning the nature of the extra-record 
information, extended discussion of the confusion in the 
law of official notice is undesirable. See, § 84-914, R. S. 
Supp., 1963; 2 Davis, Administrative Law Treatise, ch. 
15, pp. 338 to 434. At a minimum extra-record informa- 
tion in some form ought to have been incorporated into 
the transcript or bill of exceptions. Arbitrariness on a 
record is not dispelled by speculation that the board may 
have used extra-record information sufficient to sup- 
port an adjustment. See County of Blaine v. State Board 
of Equalization & Assessment, supra. 

The part of the order increasing the valuation of rural 
land in the county 10 percent is.affirmed. The part in- 
creasing the valuation of urban land 10 percent is re- 
versed. . 

AFFIRMED IN PART, AND IN PART REVERSED. 

SPENCER, J., dissenting. aor 

I concur in the reversal of a portion of the order, and 
dissent from the majority opinion because the entire 
order was not included in the reversal. -I incorporate 
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herein by reference the dissent filed in County of Lan- 
caster v. State Board of Equalization & Assessment, post 
p. 497, 143 N. W. 2d 885. 

Additionally, I make the following observations. The 
sales assessment ratio given by the Tax Commissioner 
for Box Butte County is: Urban - 28.75; rural - 21.84. 
Despite the wide variance in the two figures, both of 
them were raised 10 percent. Considering the urban 
figure first, there were 29 counties with a lower sales-as- 
sessment ratio than 28.75 which were not changed, and 
Thurston County, with a sales-assessment ratio of 27.98 
received a 14 percent reduction. 

The rural figure for Box Butte County was based on 
27 sales, and only 2 of them were sales of 160 acres or 
more, indicating that the other sales were either to 
round out existing holdings or were development sales 
in suburban areas. Gosper County, with a rural sales 
ratio of 21.51 and Dundy County, with a rural sales ratio 
of 12.14, were not changed in any way. How a raise 
can be made in one county, based upon the Tax Commis- 
sioner’s figures, and no raise made in counties with a 
lower sales ratio, and determine that the action is not ar- 
bitrary and capricious, is beyond my comprehension. 


CarTER, J., joins in this dissent. 


IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FoR 1965. 
County oF KEITH, APPELLANT, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 


NEBRASKA, APPELLEE. 
1438 N. W. 2d 902 


Filed July 1, 1966. No. 36184. 


1. Taxation: Appeal and Error. On appeal from an order of the 
State Board of Equalization and Assessment for equalization 
of assessed valuations of property among counties, the Supreme 
Court considers the entire record for the purpose of deciding 
whether the order was made arbitrarily. 
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2. Taxation. In the absence of statute the State Board of Equali- 
zation and Assessment may adopt any reasonable method of 
equalization, including reasonably reliable assessment-sales 
ratios. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed in part, and in part reversed. 


Frank B. Svoboda, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Ditrrick, District Judge. 


SMITH, J. 

Keith County has appealed from the same order of 
the State Board of Equalization and Assessment appealed 
from in other cases decided today, including County of 
Blaine v. State Board of Equalization & Assessment, 
ante p. 471, 143 N. W. 2d 880. The part of the order 
under review directed Keith County to increase its 
assessed valuation of rural land 43 percent and of urban 
land 12 percent. 

We conclude from the entire record that the rural 
increase was ordered arbitrarily. During the hearing the 
attorney for the Tax Commissioner announced that the 
assessment-sales ratio for rural land in Keith County 
was 18.97 percent. The county assessor then testified 
that the commissioner had used biased data and that 
other sales data should be substituted. The attorney 
agreed and the assessor computed a corrected ratio of 
24.239, which should have been accepted in the absence 
‘of evidence that the disputed data was unbiased. In 
effect the board increased the ratio to 34.66, although 
the mean and median of all county ratios for rural lands 
were 28.07 and 27.36 respectively. The deviate demon- 
strates arbitrary action. See County of Blaine v. State 
Board of Equalization & Assessment, supra. 

The urban increase was not arbitrary. Since the per- 
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centage ratio of 27.23, which the Tax Commissioner 
had computed for urban land in Keith County, was not 
shown to be unreliable, we must assume its accuracy. 
See County of Kimball v. State Board of Equalization 
& Assessment, ante p. 482, 143 N. W. 2d 893. It is 
less than the mean, 28.83, and the median, 28.36, of all 
urban ratios for counties. In the absence of statute 
the board may adopt any reasonable method of equali- 
zation, including reasonably reliable assessment-sales 
ratios. County of Lancaster v. State Board of Equali- 
zation & Assessment, post p. 497, 143 N. W. 2d 885. 
Since the record does not show this part of the order to 
have been arbitrary, the part should be affirmed. See, 
County of Loup v. State Board of Equalization & Assess- 
ment, ante p. 478, 143 N. W. 2d 890; County of Kim- 
ball v. State Board of Equalization & Assessment, ante 
p. 482, 143 N. W. 2d 893. 

The part of the order directing the rural increase is 
reversed. The part directing the urban increase is 
affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED. 

SPENCER, J., dissenting. 

I concur in the reversal of a portion of the order, and 
dissent from the majority opinion because the entire 
order was not included in the reversal. I incorporate 
herein by reference the dissent filed in County of Lan- 
caster v. State Board of Equalization & Assessment, post 
p. 497, 143 N. W. 2d 885. 

Additionally, I make the following observations. The 
Tax Commissioner’s sales-assessment ratio for Keith 
County is: Urban - 24.31; rural - 18.97. These were 
increased as follows: Rural - 43 percent; urban - 12 
percent. To show arbitrary action, I call attention to 
the urban sales-assessment ratio in the following coun- 
ties where no changes were made, each of which had an 
urban Sales ratio less than Keith County: 

COUNTY SALES RATIO 
Thomas 22.12 
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Logan 23.79 
Hayes 22.77 
Garden 23.72 


Blaine, with approximately the same urban ratio, 
24.68, also was not changed. 
CARTER, J., joins in this dissent. 


IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

County oF LANCASTER, APPELLANT, v. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE, 

IN RE VALUATION AND EQUALIZATION OF REAL PROPERTY 
IN THE STATE OF NEBRASKA FOR 1965. 

County oF LANCASTER, APPELLANT, Vv. STATE BOARD GF 
EQUALIZATION AND ASSESSMENT OF THE STATE OF 
NEBRASKA, APPELLEE. 

143 N. W. 2d 885 


Filed July 1, 1966. Nos. 36186 and 36192. 


1. Taxation. In the absence of a specific statute the State Board 
of Equalization and Assessment is not required to notify tax- 
payers of a hearing to be held for the purpose of equalizing 
assessed valuations of property among counties. 

2. Taxation: Appeal and Error. On review the question concern- 
ing the issues before the State Board of Equalization and As- 
sessment is not the adequacy of the original notification but the 
fairness of the whole procedure. 

8. Taxation. In the absence of statute the State Board of Equali- 
zation and Assessment may adopt any reasonable method of 
equalization, including use of reasonably reliable assessment- 
sales ratios. 


Appeals from the State Board of Equalization and 
Assessment. Affirmed. 


Paul L. Douglas, William D. Blue, Ronald D. Lahners, 
Floyd A. Sterns, Walter D. Weaver, and Janice L. Grad- 
wohl, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Kennedy, Holland, DeLacy & Svoboda, Ralph D. Nel- 
son, Vincent D. Brown, and Arlyss E. Brown, amici 
curiae. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Dirrrick, District Judge. 


SMITH, J. 

The State Board of Equalization and Assessment or- 
dered appellant Lancaster County and other counties to 
increase their assessed valuations of real estate for taxa- 
tion in the year 1965. The lands in all counties having 
been classified rural or urban, adjustments of varying 
percents were ordered to be made horizontally in re- 
spect to one or both classes at the county level for the 
purpose of equalization among the counties. According 
to counsel for Lancaster County, the board ordered the 
increases without adequate notification of hearing and 
without referring to the evidence. 

The county contends that failure of notification to 
taxpayers violated due process of law, although we read 
in appellant’s brief that there are 80,000 parcels of real 
estate in Lancaster County alone. The board notified all 
counties as section 77-508, R. R. S. 1943, specifically 
called for, but the county argues that section 84-913, R. 
S. Supp., 1963, a counterpart of section 8 of the Model 
State Administrative Procedure Act of 1946, required 
notification to taxpayers. 

The procedure in advance of hearing did not cut the 
ground from under the board. An explanation of the 
few precedents thought to lean in the other direction 
lies in the distinction, occasionally troublesome, between 
horizontal and vertical adjustments at the county level. 
See, County of Douglas v. State Board of Equalization 
& Assessment, 158 Neb. 325, 63 N. W. 2d 449; County of 
Howard v. State Board of Equalization & Assessment, 
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158 Neb. 339, 63 N. W. 2d 441. The hyperbole of every 
landowner participating in a statewide equalization 
hearing is instructive. “There must be a limit to in- 
dividual argument in such matters if government is to 
go on.” Bi-Metallic Inv. Co. v. State Board of Equaliza- 
tion of Colorado, 239 U. S. 441, 36 S. Ct. 141, 60 L. Ed. 
372. In the absence of a specific statute, notification to 
taxpayers is unnecessary. 

The county argues that the board stated the issues so 
indefinitely that the order should be reversed. The 
board notified the county that the assessed valuations 
on rural and urban real estate were to be increased or 
decreased. The county at no time moved for a continu- 
ance or a specification of proposed adjustments. ‘“* * * 
the question on review is not the adequacy of the original 
notice * * * but * * * the fairness of the whole proce- 
dure.” 1 Davis, Administrative Law Treatise, § 8.04, p. 
525. We agree that in advance of hearing the board 
ought to have notified the affected counties of the pro- 
posed adjustments in percents, and our prior decisions 
to the contrary are disapproved. However, here the in- 
sufficiency of notice was nonprejudicial error in view 
of the absence of timely objection. 

We turn to the contention that the board acted with- 
out. referring to the evidence. After a hearing at which 
all 93 counties appeared and voluminous evidence was 
received, Lancaster County was ordered to increase its 
assessment of rural land 15 percent and of urban land 
28 percent. Valuations of one or both classes were in- 
creased in 73 percent of the counties, the records show- 
ing aggregate assessments in counties which have ap- 
pealed but not in other counties. 

The board considered assessment-sales ratios in per- 
cents for each county. The mean and median of rural 
ratios were 24.73 and 23.91 respectively, and of urban 
ratios, 28.68 and 27.70 respectively. The board in effect 
increased the Lancaster rural ratio from 23.32 to 26.82 
and its urban ratio from 23.03 to 29.48. The resultant 
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mean and median of rural ratios are 28.07 and 27.36 
respectively, and of urban ratios 28.83 and 28.36 respec- 
tively. 

Attacks on the ratios for Lancaster County were in- 
direct. The county assessor testified generally that he 
had not been given sufficient time to examine the sup- 
porting data, but no continuance was requested. The 
county offered no ratio of its own, although it adduced 
evidence to the effect that it was bearing a fair share of 
taxes. Its rural adjustment relates closely to the over- 
all adjustment indicated by the means and medians, and 
we find no data suggesting that this comparison is un- 
reasonable. 

The urban adjustment for Lancaster County was not 
arbitrary. The relationship between its assessment-sales 
ratio and the mean and median is close enough, although 
deviates for other counties are unexplained. In a classi- 
fication of urban ratios by population Lancaster County, 
which ranks second in population, is fairly close to the 
line. The ratio for Douglas County, which ranks first, is 
29.99. The mean and median of the first 10 ratios ranked 
by population are 29.39 and 29.16, respectively. Since 
Lancaster County seeks a decrease in its own adjusted 
valuations instead of increases elsewhere, on this record 
the deviates for other counties do not demonstrate arbi- 
trary adjustment of Lancaster County valuations. “* * * 
substantial compliance with equality and uniformity is 
all that is required.” County of Kimball v. State Board 
of Equalization & Assessment, ante p. 482, 143 N. W. 2d 
893. 

An argument is made that no ratio should have been 
considered, although the county failed to show defects 
prejudicial to it. Cases in which ratios were found un- 
reliable because of biased data or the like are inap- 
posite. In the absence of statute the board may adopt 
any reasonable method of equalizing. Fromkin v. State, 
158 Neb. 377, 63 N. W. 2d 332. We point out that the 
problem of determining the reasonableness or arbitrari- 
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ness of the action is complicated by the absence from the 
record of computations made or used by the board. If 
the board had shown in the record all computations made 
or used in reaching its conclusions, the problems of this 
court would be simplified. 

The final decision of the board ordering Lancaster 
County to increase its valuations is affirmed. 

AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion be- 
cause I cannot be a party to a guessing game in a judi- 
cial proceeding. To sustain the order of the State Board 
of Equalization and Assessment required the court to 
go outside the record, as the opinion itself suggests. 
There is absolutely nothing in the record to indicate 
the basis on which the board acted, unless we consider a 
self-serving resolution adopted at the close of the hearing, 
which finds no support in the record. 

The testimony of the county officials of the appealing 
counties does not in any manner support the action taken, 
nor can anything be deduced from the testimony of the 
officials in the other counties which would serve that 
purpose. Actually, if the board acted only on the testi- 
mony appearing in the record from all sources, its 
action could not be sustained. 

The board adduced testimony on perimeter studies, 
but it is evident from the record that these studies were 
given little if any consideration in the decision reached. 
If they had been considered, the results in many in- 
stances would have to be different. 

The board makes a finding that the abstracts of assess- 
ment do not conform to law. In what way they do 
not conform is not disclosed, and I confess that if there 
is any clue to it in this record, I am unable to find it. 

It is evident to me that the board, as it stated in the 
resolution, considered the personal knowledge of each 
and every member of the State Board of Equalization 
and Assessment, for its action cannot be explained on 
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any other basis, and the record itself suggests that the 
board has the feeling that its own conscience is its only 
guide as to what it may do. The board seems to draw 
this conclusion from some loose language appearing in 
previous cases. I call particular attention, however, to 
the fact that the dissenting opinion in Carpenter v. State 
Board of Equalization & Assessment, 178 Neb. 611, 
134 N. W. 2d 272, stated: “At this point also, we should 
state that we disagree wth the holding that the Board is 
not bound by the record, but may act upon the knowledge 
of its members as to value and any other information 
satisfactory to it. If this be the rule, as applied to this 
case, it would be virtually impossible to successfully 
contest any action of the Board.” In this respect, I 
point out that in the concurring opinion, the following 
appears: “I am not prepared to hold, however, that the 
Board is bound by other than competent evidence.” 
From this it should be apparent that in the last case on 
the subject, a majority of the court stated that the board 
could only act on competent evidence. How this court 
can review a record which does not indicate the evidence 
on which the board acted, is a mystery to me. 

With reference to the sales-assessment ratio, there is 
no testimony in the record to show how it was computed 
except for the observation made by an employee of the 
Tax Commissioner’s office that the sales-assessment 
ratio study is made by averaging total valuation of all 
the land sold into the total assessed value. The actual 
sales-assessment figures were not put into the record 
except by questions asked, and except in only a few 
instances the sales on which the assessments were 
allegedly based do not appear in the record. 

With reference to the figures used in the specific case 
of Lancaster County, the record indicates that figures 
sent by the Tax Commissioner to the county assessor to 
be checked were unintelligible and had to be returned 
for correction. When a corrected list, which is not in 
the record, was furnished to Lancaster County, it was 
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too late to permit the checking of those figures by the 
county for the hearing herein. 

The mean and median averages referred to in the opin- 
ion are not in the record, but were compiled by the 
writer of the opinion from the figures referred to here- 
tofore, which only appear in questions asked by an em- 
ployee of the Tax Commissioner’s office. There are 
counties for which no sales-assessment ratio figures are 
mentioned, and consequently the figures for these coun- 
ties could not have been considered in arriving at the 
average or median figures. While in a group this large 
the absence of a few might not make too much of a dif- 
ference, it would make some difference. 

The first order of the board raised the urban property 
for Lancaster County 31 percent, but this figure was 
later corrected by the board because of a clerical error 
which is not explained in any manner in the record. If 
other errors exist, it is not possible to check them from 
the record. I also suggest that some counties with lower 
urban ratios were not changed, or received a lower in- 
crease. For example, Thomas, with 22.12, was not 
changed; Hayes, with 22.77, was not changed; and Saline, 
with 22.91, received a 16 percent increase; yet Lancaster, 
with a higher sales-assessment ratio based on the Tax 
Commissioner’s figures, received a 28 percent increase. 

I have come to the definite conclusion that the State 
Board of Equalization and Assessment is included as an 
agency subject to the provisions of the Administrative 
Procedures Act. Sections 84-901 to 84-919, R. S. Supp., 
1963. Section 84-901, R. S. Supp., 1963, states that an 
agency, as used in the act, means each board, commission, 
department, officer, division, or other administrative 
office or unit of the state government authorized by law 
to make rules, except the office of the Adjutant General, 
the courts, and the Legislature. Section 77-501, R. R. S. 
1943, creates a State Board of Equalization and Assess- 
ment; and section 77-502,.R. R. S. 1943, provides the 
Tax Commissioner shall be the secretary and as. such. 
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shall perform such duties as may devolve on him by 
law or rules and regulations of the board. 

On many occasions, we have determined that the 
State Board of Equalization and Assessment is an ad- 
ministrative board, and have determined that the sole 
question on appeal from its final order is ordinarily 
limited to questions of law and whether the evidence is 
sufficient to sustain the order. The sole question then 
is whether such order was arbitrarily made. See Laflin 
v. State Board of Equalization & Assessment, 156 Neb. 
427, 56 N. W. 2d 469. 

The notice used by the board, which was a blanket 
notice to every county to appear to show cause why its 
values should not be increased or decreased, has been 
specifically approved by this court heretofore. See 
County of Buffalo v. State Board of Equalization & As- 
sessment, 158 Neb. 353, 63 N. W. 2d 468. However, these 
decisions were previous to the passage in 1959 of section 
84-913, R. S. Supp., 1963, of the Administrative Pro- 
cedures Act, which requires the board to give notice, 
stating the specific issues involved. A reading of the 
record fails to disclose any mention of the issues which 
the board considered pertinent for the individual count- 
ies. In this regard, it should be mentioned that section 
77-508, R. R. S. 1943, provides, so far as material herein: 
“«* * * the board shall issue a notice to the counties which 
the board deems either undervalued or overvalued, * * *.” 
(Italics supplied.) A reasonable interpretation of this 
language to me would indicate that the board is required 
to tell a county that it considers its property undervalued, 
so that the county may appear to make proper showing 
in the specific instances mentioned. It would seem to 
me that to send out a general notice to appear to show 
cause why valuations should not be increased or de- 
creased is a subversion of the statute. As I read Chapter 
77, R. R. S. 1943, the board is to meet and examine the 
abstracts which have been returned by the counties, and 
then after such examination, to call in those counties 
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where some change is to be made. It is not the intent 
of the statute that the board issue a general notice to 
all of the counties for a social or political gathering, 
and then subsequently examine the abstracts. 

Some of the previous decisions of our court have held 
that the State Board of Equalization and Assessment, in 
the equalization of property as between counties, is not 
required to have a formal hearing. See Boyd County v. 
State Board of Equalization & Assessment, 138 Neb. 
896, 296 N. W. 152. These decisions are previous to the 
1959 amendment to the Administrative Procedures Act. 
It is my conviction that the State Board of Equalization 
and Assessment is now required by the Administrative 
Procedures Act to have a formal hearing when a change 
is to be made, and that the board is required to make a 
record which will substantiate the change made. It 
must also include findings of facts on which the decision 
is based. See § 84-915, R. S. Supp., 1963. This fact has 
been ignored by the majority opinion, although it is 
properly raised and argued. 

I would hold that when the board reviews the ab- 
stracts, as required by law, that the action of the board 
becomes final except as to those counties which are noti- 
fied of a proposed raising or lowering of their valuation. 
In the event this procedure is not followed, the board 
is without authority to act. The counties notified are 
entitled to the ordinary rules of due process. 

How this court can even start a review of a decision 
of the State Board of Equalization and Assessment unless 
we are furnished a finding of the basic facts on which 
the ultimate fact or conclusion is based, is beyond my 
comprehension. I cannot agree to town meetings or 
even star chamber proceedings, or to conclusions which 
depend upon mere whimsey, or, to use the language of 
one of the board members, the conscience of the board. 
I cannot be a party to any holding which suggests, by in- 
ference or even by inaction, that the board is beyond the 
law. I consider it my duty as an appellate judge to act 


506 NEBRASKA REPORTS [Vou. 180 


Klosterman v. Marsh 


only on the record presented. That record requires re- 
versal herein. 
Carter, J., joins in this dissent. 


JoHN C. KLOSTERMAN, APPELLEE, V. FRANK MarsH, 4S 
SECRETARY OF STATE OF THE STATE OF NEBRASKA, 
APPELLANT. 

143 N. W. 2d 744 


Filed July 1, 1966. No. 36361. 


1. Constitutional Law: Elections. Under Nebraska constitutional 
provisions vesting the legislative power of the state in the 
Legislature but reserving to the people the right of initiative 
and referendum, the Legislature, on the one hand and the elec- 
torate on the other, are coordinate legislative bodies, and there 
is no superiority of power between the two. In the absence of 
specific constitutional restraint, either may amend or repeal 
the enactments of the other. 

2. Constitutional Law: Statutes. An “act of the Legislature” un- 
der Article III, section 8, of the Constitution of Nebraska, 
means a particular legislative bill which has been passed by 
the Legislature and becomes law either by the necessary passage 
of time for veto, or by the signature of the Governor. 

3. Constitutional Law: Elections. Constitutional provisions with 
respect to the right of initiative and referendum reserved to 
the people should be construed to make effective the powers 
reserved. 

4, Constitutional Law: Statutes. The initiative and referendum 
provisions of the Constitution of Nebraska reserve to the 
people the right to act in the capacity of legislators. The pre- 
sumption should be in favor of the validity and legality of 
their acts. 

5. Statutes: Elections. Signatures on a referendum petition ob- 

tained after the act sought to be referred was passed are not 

rendered invalid merely because they were obtained before the 
adjournment of the legislative session at which the act was 
passed. 

: Under the facts shown, the title and text of 
an act set out in a referendum petition were sufficient. 


Appeal from the district court for Lancaster County: 
Bart LeTtT E. Boyes, Judge. Reversed and dismissed. 
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Clarence A. H. Meyer, Attorney General, and Gerald 
S. Vitamvas, for appellant. 


Bernard S. Gradwohl, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and CoLWELL, District Judge. 


McCown, J. 

This is an action to enjoin the Secretary of State from: 
permitting L.B. 797 of the 1965 Legislature, the Income 
Tax Act, Laws 1965, chapter 465, page 1476, to be placed 
on the ballot and referred to the electorate for approval 
or rejection at the 1966 general election. The district 
court enjoined the Secretary of State from certifying 
the title and text of L.B. 797 to the election officials or 
in any other manner causing the same to be referred to 
the electorate. This appeal followed. 

On June 22, 1965, the 75th Session of the Nebraska 
Legislature passed L.B. 797 providing for Nebraska’s 
first state income tax. It became law on July 1, 1965, 
without the signature of the Governor. On July 23, 
1965, a form of referendum petition to be used for cir- 
culation was filed with the Secretary of State to refer 
L.B. 797 to the electors of the state for their approval 
or rejection. Four days later, on July 27, 1965, LB. 932, 
Laws 1965, chapter 467, page 1509, was introduced on 
first reading. On August 5, 1965, L.B. 932 was amended 
to provide that it was to amend section 1 (1) of L.B. 
797. On August 16, 1965, L.B. 932 was passed by the 
Legislature. The Legislature adjourned sine die on Au- 
gust 17, 1965. On August 18, 1965, L.B. 932 was ap- 
proved by the Governor. L.B. 932 was not included in 
or made a part of the referendum petition against L.B. 
797. 

On September 29, 1965, a referendum petition and the 
required affidavit as to persons contributing money or 
other things of value in connection with the referendum 
petition were filed, and on November 15, 1965, addi- 
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tional certificates and a supplemental statement were 
filed. On December 13, 1965, the Secretary of State 
certified that sufficient signatures had been properly 
filed in accordance with Article III, section 3, of the 
Constitution of Nebraska, and section 32-704, R. R. S. 
1943, to refer L.B. 797 to the electors of the state. The 
Secretary of State found 82,132 valid signatures which 
were more than the 5 percent requirement of the Consti- 
tution of Nebraska (28,905), and also more than the 10 
percent required to suspend the taking effect of such 
act and showed the required distribution among counties. 

A number of the petition signers actually signed peti- 
tions on or before August 17, 1965. It is conceded that 
if these signatures obtained prior to August 17, 1965, 
are invalid as a class, there would be an insufficient 
number of counties having a 5 percent total to meet the 
constitutional requirements. 

L.B. 932 changed a part of subsection (1) of section 1 
of L.B. 797 by deleting a portion of a sentence which 
provided, in effect, that the income of a cooperative 
should be considered its net income before any pay- 
ments obligated or paid as dividends or patronage re- 
funds. It substituted for the deleted part a provision 
which permitted deduction of patronage dividends, as 
specified, in determining the net income of a coopera- 
tive. This constituted the entire effect of L.B. 932. The 
evidence introduced by the plaintiff showed that there 
were 369 cooperatives headquartered in Nebraska, and 
more than 278,600 members of the Nebraska coopera- 
tives, and that the annual business transacted by co- 
operatives in Nebraska is very substantial. 

The right of the people to exercise the initiative and 
referendum is specifically reserved to them in Article 
III, section 1, of the Constitution of Nebraska, in part: 
“The people reserve for themselves, however, the power 
to propose laws, and amendments to the constitution, and 
to enact or reject the same at the polls, independent of the 
Legislature, and also reserve power at their own option 
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to approve or reject at the polls any act, item, section, or 
part of any act passed by the Legislature.” 

Article ITI, section 3, of the Constitution of Nebraska, 
specifically applies to the referendum. “The second 
power reserved is the referendum which may be in- 
voked, by petition, against any act or part of an act 
of the Legislature, except those making appropriations 
for the expense of the state government or a state in- 
stitution existing at the time of the passage of such act. 
Petitions invoking the referendum shall be signed by 
not less than five per cent of the electors of the state, 
distributed as required for initiative petitions, and filed 
in the office of the Secretary of State within ninety days 
after the Legislature at which the act sought to be re- 
ferred was passed shall have adjourned sine die or for 
more than ninety days. Such petition shall set out the 
title of the act against which the referendum is invoked, 
and in addition thereto, when only a portion of the act 
is sought to be referred, the number of the section or 
sections or portion of sections of the act designating 
such portion. When the referendum is thus invoked, the 
Secretary of State shall refer the same to the electors 
for approval or rejection at the first general election to 
be held not less than thirty days after the filing of such 
petition. 

“When the referendum is invoked, as to any act or 
part of act, other than emergency acts or those for the 
immediate preservation of the public peace, health or 
safety, by petition signed by not less than ten per cent 
of the electors of the state, distributed as aforesaid, it 
shall suspend the taking effect of such act or part of act 
until the same has been approved by the electors of the 
state.” 

Article ITI, section 4, of the Constitution of Nebraska, 
specifically provides in part: “The provisions with re- 
spect to the initiative and referendum shall be self- 
executing, but legislation may be enacted to facilitate 
their operation.” 


510 NEBRASKA REPORTS [Vor. 180 


Klosterman v. Marsh 


Section 32-702, R. R. S. 1943, requires that the form 
of referendum petition shall be substantially as specified 
in that section. The statutory form requires a concise 
statement in large type of the legal effect of the filing 
of the petition and the objective sought to be secured 
by submitting the measure to the voters. The statutory 
form reads in part: “Legislative Bill No. , entitled 
(title of act, and if the petition is against less than the 
whole act then set forth here the part or parts on 
which the referendum is sought), * * *.” (Emphasis 
supplied.) 

Section 32-704, R. R. S. 1943, provides: ‘Upon each 
sheet for petitioners’ signatures shall be printed a full 
and correct copy of the title and text of the law or 
amendment to the Constitution so proposed or the meas- 
ure sought to be referred to the electors by the initiative 
or referendum petition, as the case may be, * * *. Prior 
to obtaining any signatures to the petition, a copy of 
the form to be used shall be filed with the Secretary of 
State, * * *.” 

This is apparently a case of first impression on the 
specific factual situation presented. It involves a situ- 
ation in which the Legislature passed a legislative bill 
embodying a complete act. Circulation of a referendum 
petition against that act was commenced after the pas- 
sage and adoption of the bill, but before the adjourn- 
ment of that session of the Legislature. The Legislature 
then introduced and passed a separate bill amending a 
part of one section of the original bill. The referendum 
petition against the original act was not changed and 
was then completed and filed after the amendment and 
after the adjournment of that session of the Legislature. 
We have been cited to no cases directly in point from 
this or any other jurisdiction. 

The plaintiff contended and the lower court deter- 
mined that the Constitution contemplates that the pro- 
ceedings of the Legislature and the operation of the 
referendum proceedings shall be consecutive and not 
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concurrent legislative processes, and that the power to 
refer legislation can be construed consistently only if 
referral is delayed until final action of the Legislature 
on any particular legislative proposal. To the extent 
this conclusion implies that the legislative power of 
initiative and referendum reserved to the people and 
the legislative authority granted to the Legislature may 
not be exercised concurrently, we disagree. Both the 
initiative and the referendum involve the exercise of 
legislative power reserved to the people by the Con- 
stitution. The initiative is in no sense limited as to the 
time of its exercise. Neither are initiated laws limited 
to matters on which the Legislature has not acted. By 
the initiative process, the people may amend or even 
expressly repeal laws already enacted by the Legisla- 
ture. By the referendum, the people may also reinstate 
an act which the Legislature has expressly repealed. 

Under Nebraska constitutional provisions vesting the 
legislative power of the state in the Legislature, but 
reserving to the people the right of initiative and refer- 
endum, the Legislature, on the one hand, and the elec- 
torate on the other, are coordinate legislative bodies, 
and there is no superiority of power between the two. 
In the absence of specific constitutional restraint, either 
may amend or repeal the enactments of the other. See, 
28 Am. Jur., Initiative, Referendum and Recall, § 45, p. 
469; Annotation, 33 A. L. R. 2d 1118 at p. 1121, and 
cases there cited. The time and effect of the exercise of 
legislative power by the Legislature on the one hand and 
by the people on the other, and their consequent inter- 
effect pose the problem here. 

In effect, the plaintiff's position is that under the 
Constitution, no act of the Legislature is complete or 
final for purposes of the referendum until the Legisla- 
ture adjourns. To reach this result, the plaintiff relies 
on the language of Midwest Popcorn Co. v. Johnson, 152 
Neb. 867, 43 N. W. 2d 174: “The Legislature during 
a session may do and undo, consider and reconsider, as 
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often as it thinks proper, as only the final result wiil 
be regarded as the thing done.” This is a statement as to 
legislative power and the effect of its exercise. The 
real question is: When is an act final in the sense that 
it is an “act of the Legislature” against which the refer- 
endum may be invoked? It seems to us that the Con- 
stitution itself answers the question. Article III, section 
1, reserves the power of the referendum as to “any act, 
item, section, or part of any act passed by the Legisla- 
ture.” Article III, section 3, specifically applying to the 
referendum grants the power against “any act or part 
of an act of the Legislature, except those making ap- 
propriations for the expense of the state government 
or a state institution, existing at the time of the passage 
of such act.” Article III, section 14, applying to legisla- 
tive bills, refers to “final passage.” Article III, section 
27, provides “No act shall take effect until three calendar 
months after the adjournment of the session at which 
it passed, unless in case of emergency, * * *.” (Emphasis 
supplied.) The right of referendum under our Consti- 
tution extends even to emergency acts which go into 
effect immediately, except that a referendum cannot 
suspend the taking effect of an emergency act. 
Ordinarily “act” means “a bill which has been enacted 
by the Legislature into a law.” See 82 C. J.S., Statutes, 
§$ 115, p. 193. There is no suggestion anywhere in our 
Constitution that the right of referendum was intended 
to be applied to a general principle of law, nor even to 
a specific principle of law except as embodied in a 
specific act of the Legislature. A thorough examination 
of the constitutional provisions, and the statutory pro- 
visions of the enabling and facilitating legislation leads 
us to the conclusion that an “act of the Legislature” 
under Article III, section 3, means a particular legis- 
lative bill which has been passed by the Legislature and 
becomes law, either by the necessary passage of time for 
veto, or by the signature of the Governor. At that 
point it is an enactment and becomes an “act of the 
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Legislature.” It is final in the sense that it is done 
and completed, although an act of the Legislature is 
not final in the sense that the same or any subsequent 
Legislature may not change, amend, modify, or even 
completely repeal it. In such a sense, few acts of a 
Legislature are ever final. From the time it becomes 
a law, it can only be changed, amended, modified, or 
repealed by a separate legislative act. 

Constitutional provisions with respect to the right of 
initiative and referendum reserved to the people should 
be construed to make effective the powers reserved. 
The case of State ex rel. Ayres v. Amsberry, 104 Neb. 
273, 177 N. W. 179, although later vacated on procedural 
grounds stated: “The amendment under consideration 
reserves to the people the right to act in the capacity of 
legislators. The presumption should be in favor of the 
validity and legality of their act. The law should be 
construed, if possible, so as to prevent absurdity and 
hardship and so as to favor public convenience.” The 
court later said: ‘Any legislation which would hamper 
or render ineffective the power reserved to the people 
would be unconstitutional.” 

The plaintiff specifically contends that signatures to a 
referendum petition may not be validly secured prior 
to the adjournment of the legislative session at which 
the referred act was passed. This rests on the interpre- 
tation of one sentence in Article III, section 3, Constitu- 
tion of Nebraska, which reads: “Petitions invoking 
the referendum shall be signed by not less than five per 
cent of the electors of the state, distributed as required 
for initiative petitions, and filed in the office of the 
Secretary of State within ninety days after the Legisla- 
ture at which the act sought to be referred was passed 
shall have adjourned sine die or for more than ninety 
days.” The plaintiff contends this sentence requires 
that petitions must be signed, as well as filed, within 
90 days after adjournment and, therefore, they may not 
be signed before adjournment. A reading of this sen- 
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tence in context would indicate that the time limita- 
tions were intended to refer only to a cut-off date after 
which no referendum petition could be filed and was 
not intended to fix the date that the right of referendum 
became exercisable, nor the date before which signa- 
tures could not be validly obtained. We do not find it 
necessary to go outside the language of the constitu- 
tional provision itself. We hold that signatures on a 
referendum petition obtained after the act sought to he 
referred was passed are not rendered invalid merely 
because they were obtained before the adjournment of 
the legislative session at which the act was passed. 

The Constitution requires that the referendum peti- 
tion set out the title of the act. Section 32-704, R. R. S. 
1943, requires a full and correct copy of the title and 
text of the measure sought to be referred. The plain- 
tiff contends that because the title of L.B. 797 does not 
reflect the subsequent and separate title of L.B. 932, 
and because the text of section 1 of L.B. 797 does not 
reflect the amendment made by L.B. 932, therefore, the 
referendum petition did not contain a full and correct 
copy of either the title or the text of the act or measure 
sought to be referred. 

With respect to what must be set out in the petition, 
the framers of the Constitution specifically distinguished 
between an initiative petition and a referendum peti- 
tion. The Constitution provides that with respect to 
an initiative petition “the proposed measure shall be set 
forth at length.” With respect to the referendum, the 
Constitution requires only that the petition shall “set 
out the title of the act against which the referendum 
is invoked * * *” unless it is against only a portion of 
an act, in which case, the number of the section or sec- 
tions is required to be set out. It is unmistakable that 
where an entire act of the Legislature, rather than onlv 
a portion of it, is referred, the constitutional convention 
determined that only the title was sufficient. The reason 
for the differentiation is likewise clear. In the case of 
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the referendum, the bill has been before the Legislature 
and is known all through its legislative course by its 
title. The Constitution requires that the title shall 
clearly reflect what is in the bill. In State ex rel. Ayres 
v. Amsberry, supra, this court also pointed out the dis- 
tinction between the initiative and the referendum as 
to this point in the following language: “It is to be 
observed that to secure intelligent petitioning the need 
for an attached copy is not at all the same when refer- 
ring legislation as when initiating it. In the one instance, 
the voter presumably knows the law and is informed, 
except in cases where only a portion of the law is being 
referred, and, if not, can get exact information. In the 
other, presumptions are to the contrary.” 

In this case, had all the provisions of L.B. 932 been 
included in L.B. 797 at the time of the passage and adop- 
tion of L.B. 797, no change would have been required 
in the title of L.B. 797. Here a full and correct copy 
of the title of L.B. 797 was on the petition and each sheet 
of it. Under such circumstances, the title of the act 
set out in the referendum petition here was sufficient 
and in compliance with constitutional and statutory pro- 
visions. 

The referendum petition here also included the full 
and correct copy not only of the title, but also of the 
text of L.B. 797 as passed. The only requirement that 
the text of the measure sought to be referred shall be 
set out in full is in section 32-704, R. R. S. 1943. That 
statute applies to both initiative and referendum peti- 
tions without regard to the distinctions between them 
made by the Constitution. Without passing on the con- 
stitutionality of that statute with respect to requiring 
the petition to set out the complete text of the “act” 
in the case of the referendum, we hold that it was not 
mandatory to include the text of the amendment made 
by L.B. 932 where only-L.B.-:797. was being referred. 

In this case we are not faced with the problem of a 
referendum petition against a specific legislative act in 
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which changes or amendments made by the Legislature in 
a subsequent amending act might be such as to make them 
inseverable. Nor is this a case where the later amend- 
ment was so major and extensive as to make the issue 
to be presented to the voters unintelligible or so mis- 
leading as to be unfair or constitute fraud. Neither is 
this a case in which rejection of the act under referral 
by the voters would create confusion or upset the orderly 
process of legislation. 

For the reasons stated, the referendum petition against 
L.B. 797 here involved was proper and sufficient. The 
judgment of the district court is reversed and the action 
dismissed. 

REVERSED AND DISMISSED. 


Towa Mutua. INSURANCE Company OF De WITT, Iowa, a 
CORPORATION, APPELLANT AND CROSS-APPELLEE, V. JANE 
MECKNA, APPELLEE AND CROSS-APPELLEE, DEAN ENGLISH, 
ADMINISTRATOR OF THE ESTATE OF ROBERT E. ENGLISH, 
DECEASED, APPELLEE AND CROSS-APPELLANT, JAMES KOL3, 


INTERVENER-APPELLEE AND CROSS-APPELLEE, 
144 N. W. 2d 73 


Filed July 8, 1966. No. 36199. 


1. Insurance. Although an insurance policy obligates the insurer 
to defend all suits brought against the insured, even though 
groundless, false, or fraudulent, the insurer is not bound to 
defend a suit based on a claim outside the coverage of the policy. 


2. The purpose of the omnibus clause of an insurance 
policy is to fix the liability of additional insureds and to elim- 
inate ambiguities and defenses with reference thereto as a 
matter of publie policy. 

3. The omnibus clause of an insurance policy imposes 


liability on the insurer for the negligence of any person using 
the insured’s automobile with his permission. 

4. Automobiles: Insurance. The death of a named insured caused 
by one operating his automobile with his consent is within the 
coverage of the omnibus clause of his liability insurance policy. 

5. Insurance. Where an insurer has all the information the in- 
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sured can give it, and has ample notice to permit it to take any 

and all necessary steps to protect its interest, it cannot avoid 

liability by alleging a breach of the notice provision of the policy. 

An insurer cannot assert a breach of the cooperation 

clause as a policy defense in the absence of a showing of preju- 

dice or detriment to the insurer. 

An insurer does not have a right to insist on a reser- 

vation of rights agreement with its insured as a condition pre- 

cedent to undertaking the defense it is obligated to take by 
the terms of the policy. 

The burden of proving noncooperation is on the in- 
surer who urges it as a policy defense. 

9. Insurance: Trial. A misstatement by an insured promptly or 
seasonably corrected or withdrawn prior to trial of the action 
against the insured does not constitute a breach of the coopera- 
tion clause. 

10. Insurance. The purpose of the cooperation clause is to prevent 
collusion between the injured and the insured, and to facilitate 
the handling of the claims by the insurer. 

11. Insurance: Judgments. Where an insurer sees fit to gamble 
on its insistence on a reservation of rights agreement and to 
ignore the fact that an action against its insured is in default, 
it is in no position to complain about a default judgment entered 
against its insured. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Boland, Mullin, Walsh & Cooney and Webb, Kelley, 
Green & Byam, for appellant. 


Norman Denenberg, for appellee English. 
Keith Howard, for intervener-appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and CoLWELL, District Judge. 


SPENCER, J. 

This is an action for a declaratory judgment brought 
by Iowa Mutual Insurance Company of De Witt, Iowa, 
hereinafter referred to as insurer, against Jane Meckna, 
hereinafter referred to as Meckna, and Dean English, 
administrator of the estate of Robert E. English, de- 
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ceased, who will hereinafter be referred to as adminis- 
trator. 

Insurer, previous to June 11, 1962, issued an auto- 
mobile liability policy with limits on liability of $10,000 
for each person for personal injuries and $10,000 for 
property damage to Robert E. English, the deceased. 
This policy included omnibus insurance coverage and 
was in full force and effect at all times material herein. 
This action is to determine the rights and liabilities of 
the parties under said policy. 

The factual situation out of which the present action 
arises, so far as material to an understanding of the 
issues involved, is substantially as follows: On June 
11, 1962, Meckna, while operating the insured auto- 
mobile, with the express permission of the named in- 
sured, who was riding therein as a passenger, collided 
with a parked automobile owned by James Kolb. Robert 
E. English died as a result of this collision. Kolb, who 
had filed a claim in the Robert E. English estate, and 
an action against Meckna for damages sustained to his 
automobile in the collision, filed a petition in inter- 
vention herein. 

On June 12, 1962, Meckna gave a statement at the 
police station to a deputy county attorney in the presence 
of a court reporter that the deceased was driving the ~ 
car at the time of the collision. The information secured 
by the police from other witnesses indicated that Meckna 
was the driver, and the original report listed the driver 
as unknown. On June 14, 1962, an attorney, Philliv 
Abboud, hereinafter referred to as Abboud, wrote the 
insurer to advise that his client Meckna, whom he stated 
was a passenger in the car at the time of the collision 
and who was 41%4 months pregnant, had a claim for 
personal injuries. 

On June 16, 1962, Meckna went to the police station 
and in the presence of a deputy county attorney and a 
court reporter changed her version of the accident and 
gave a statement admitting that she was the. driver 
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of the automobile at the time of the collision. She stated 
she had concealed this fact because of her five children. 
This new version was reported in a local newspaper 
and clippings of the story were placed in the insurer’s 
file. After the newspaper story appeared, an agent of 
the insurer called Abboud and asked permission to talk 
to Meckna but Abboud refused to allow Meckna to be 
interviewed, and gave as the reason a pending motor 
vehicle homicide charge against Meckna. 

On June 22, 1962, Abboud wrote to the insurer as fol- 
lows: “I have been retained to represent Mrs. Jane 
Meckna who, as you know was injured in an auto acci- 
dent June 11, 1962, and is still under doctor’s care. 

“Please be advised that we shall cooperate fully with 
you in all respects and on account of the pending Motor 
Vehicle Homicide Charges I, of course, desire to in- 
vestigate the matter thoroughly which investigation has 
not as yet been concluded.” 

On August 6, and on September 17, 1962, the attorney 
for Kolb wrote insurer relative to the damage to the 
Kolb automobile. Insurer’s resident vice president ac- 
knowledged receipt of the letters, but replied that insurer 
was not in a position to admit or deny liability, and 
stated that it was continuing its investigation. On Aug- 
ust 29, 1962, the administrator filed suit in the district 
court against Meckna. Answer day for Meckna was 
October 1, 1962. 

On September 19, 1962, the insurer wrote Abboud re- 
questing information as to the exact status of the case. 
On September 20, 1962, Abboud wrote the insurer’s resi- 
dent vice president as follows: “In reply to yours of 
the 17th inst. we beg to advise that Miss (Mrs.) Jane 
Meckna has,:on various occasions, unsuccessfully at- 
tempted to contact you. We were told, in our effort to 
reach you by ‘phone, that you were out of town and 
conveyed to other employees what our intentions and 
purposes were, and we were informed to call at a later 
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time. In the interim we have received your letter already 
referred to. 

“We want you to know and understand that Jane 
Meckna the defendant in the above captioned matter 
is available at any time, is willing and ready to work 
in conjunction with any efforts you may undertake in 
defending the lawsuit instituted against her and will 
wholeheartedly co-operate with you with every reason- 
able and legal way without jeopardizing her own rights 
or exposing herself in any manner in case of adverse 
judgment being rendered against her. 

“We are enclosing herein copy of a summons and 
a petition involving the litigation in question, which is 
self-explanatory. This matter is being given our very 
early attention in the hope that you will have ample 
time and opportunity to consult with Jane Meckna and 
to protect both the rights of the insurance company and 
the rights of my client. 

“Awaiting your further wishes and instructions rela- 
tive to this subject matter, I am * * *.” 

On September 24, 1962, insurer’s attorney telephoned 
Abboud and stated that he questioned whether or not 
the policy extended coverage to Meckna, and suggested 
that there was also a serious question as to whether the 
insurer would owe any obligation to Meckna because of 
her failure to give notice and make reports to the com- 
pany as well as the fact that she gave conflicting ver- 
sions of the accident. He suggested, however, that he 
would be willing to recommend a defense under a reser- 
vation of rights agreement. 

It is the testimony of insurer’s attorney that Abboud 
indicated he would be glad of an opportunity to unload 
the defense under such an arrangement, and asked him 
to find out if the insurer would defend under a reserva- 
tion of rights. On October 1, 1962, insurer’s attorney 
called Abboud to state that the company had accepted 
his recommendation, and suggested that the English 
case be continued to permit the preparation of the agree- 
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ment. Abboud authorized insurer’s attorney to pre- 
pare a motion for a continuance in his name. Insurer’s 
attorney then prepared and filed, under Abboud’s name, 
a motion for extension of time to plead, until October 
15, 1962. 

On October 3, 1962, insurer’s attorney wrote Abboud, 
enclosing a reservation of rights agreement and, among 
other things, stated: “This procedure will enable me to 
undertake the defense of the above suit under the terms 
of the agreement and will reserve all rights which Jane 
Meckna and/or Iowa Mutual Insurance Company may 
have at this time. 

“As you know, I have filed a Motion to extend our 
Answer Day to October 15, 1962. It is, therefore, vital 
that you return the executed document to me prior to 
that time.” 

On November 6, 1962, insurer’s attorney wrote Abboud 
that Kolb’s attorney had sent him a copy of a petition 
filed by Kolb, and stated: “My people have instructed 
me to walk away from further involvement in these 
suits unless and until Jane Meckna executes and returns 
the Reservation of Rights Agreement which I forwarded 
on October 3, 1962, over one month ago.” 

On January 8, 1963, Norman Denenberg, the attorney 
for the administrator, served a motion for default judg- 
ment and a notice of hearing on Abboud. When Abboud 
did not appear at the time stated in the notice, no action 
was taken. 

On January 28, 1963, the attorney for the administrator 
served another notice on Abboud, stating that the 
motion for a default judgment would be called up Jan- 
uary 30. There is no question but that Abboud received 
both of these notices. When neither Abboud nor Meckna 
appeared on January 30, a hearing was set for February 
13 to determine the amount of damages. At that time, 
evidence was adduced and a default judgment for $12,930 
was entered against Meckna. The evidence is undisputed 
that Abboud did not notify the insurer or its attorney 
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that he had been notified of the default. In this respect, 
it is noted that Rule 7H of the Douglas County district 
court. designates the Daily Record as the official court 
newspaper for the purpose of publishing new suits, 
pleadings, abstracts of court orders, and judgments. 
Abboud’s testimony is evasive on any notice to Meckna, 
and it is more than likely that she was not notified. 

Meckna testified that she signed the reservation of 
rights agreement during 1962, but could not give a 
more exact date. Abboud at the trial testified that the 
agreement was not signed until after the default. It 
is apparent that he either deliberately lied or was mis- 
taken. His conduct and his statements to the attorney 
for the insurer, as well as his testimony in a deposition, 
indicate that Meckna signed the reservation of rights 
agreement in the fall of 1962, long before her default 
was entered. 

On March 9, 1963, insurer’s attorney received the 
executed reservation of rights agreement, which was not 
dated, from Abboud. On the same day, the attorney 
for the administrator telephoned the insurer, and ad- 
vised it that he had taken a default judgment on Feh- 
ruary 13. On March 20, insurer’s attorney wrote Abboud 
acknowledging receipt of the reservation of rights agree- 
ment and stating that he had been advised that a juds- 
ment had been entered against Meckna, advised him as 
to the procedure necessary to set aside the default, 
stated that it was impossible for the insurer to defend 
the action so long as the default judgment remained in 
effect, and suggested that immediate steps be taken to 
set aside the judgment. 

On April 19, 1963, insurer’s attorney wrote both Ab- 
boud and Meckna that inasmuch as he had not heard 
from them since his letter of March 20° to Abboud, he 
felt it best to do everything ‘possible to have the default 
judgment set aside and that: he had prepared and filed 
a-motion for that purpose; advised them that the motion 
wasiset fof hearing: April 26;°1963;. and'‘suggested that 
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it was particularly important that Mrs. Meckna come 
to ‘his office to execute. the proposed answer. ° Jane 
Meckna appeared at his office soon thereafter, and ad- 
vised him that the first information she had of the default 
was his letter. She signed the answer which he had 
prepared, and appeared at the hearing on the motion. 

The motion to set aside the default was overruled, 
and insurer’s attorney, in the name of Meckna, filed a 
motion for a new trial. This was overruled. On May 
22, 1963, the attorney for the insurer wrote Meckna that 
if anything further was to be done, it would involve 
an appeal to the Supreme Court; that the insurer 
specifically denied that coverage under the policy ex- 
tended to her; and, therefore, declined to prosecute such 
appeal. She was thereupon advised that she could take 
such an appeal herself through her own aHLOMNEY: and 
at her own expense. 

The trial court held against the insurer, directed the 
insurer to satisfy the judgment against Meckna to the 
extent of the policy limit, and determined that the policy 
extended coverage for the loss sustained by Kolb. 

Insurer sets out 11 assignments of error, which for 
purposes of discussion we condense to five main points: 
(1) Meckna is not’covered by the policy; (2) the English 
claim does not come within the coverage of the policy; 
(3) insurer is relieved of liability because of the breach 
of the notice clause of the policy; (4) insurer is re-. 
lieved of liability because of the breach of the coopera- 
tion clause of the policy; and (5) the court erred in: 
holding that the judgment - obtained against Meckna 
bound the insurer. 

There can be no question that coverage is extended’ 
by the policy to any person driving ‘the automobile with 
the permission of the named insured: This: is’ speci- 
fically provided in the policy and is also provided under: 
what is: commonly - designated as: the omnibus. statute. 
§. 60-534, -R. R: S:: 1943. °Meckna was: driving ‘with. the- 
permission ‘of the’:iamed “insured, and‘is: therefore an. 
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additional insured within the terms of the policy. The 
policy provides: “The insurance afforded under Part 1 
applies separately to each insured against whom claim 
is made or suit is brought, * * *.” 

This jurisdiction is committed to the rule that even 
though an insurance policy obligates the insurer to 
defend all suits brought against the insured, even though 
groundless, false, or fraudulent, the insurer is not bound 
to defend a suit based on a claim outside the coverage 
of the policy. Gottula v. Standard Reliance Ins. Co., 
165 Neb. 1, 84 N. W. 2d 179. It is, therefore, insurer’s 
contention that the named insured does not belong to 
the class of persons whose injuries are covered by the 
policy, and consequently his personal representative 
has no claim thereunder. 

Insurer argues that permitting the administrator to 
recover would change a liability policy into a personal 
accident policy for the benefit of the named insured, 
and would run counter to the principal purpose of an 
automobile liability policy of protecting the named in- 
sured against liability. While this point has not arisen 
heretofore in this state, it has been before the courts 
of many other jurisdictions. As insurer states: ‘“* * * 
the courts are not agreed as to whether an automobile 
insurance policy covers injury or death of the named 
insured caused by another who is an additional insured 
under the omnibus clause.” However, in the greater 
number of cases, the courts have sustained the right of 
the named insured, or, in case of his death, his repre- 
sentative, to recover. 7 Am. Jur. 2d, Automobile In- 
surance, § 128, p. 447. See, also, Annotation, 143 A. L. R. 
1394, and cases supplementing that annotation. 

In Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 
75, 125 N. W. 2d 179, we stated: “The purpose of the 
omnibus clause is to fix the liability of additional in- 
sureds and to eliminate ambiguities and defenses with 
reference thereto as a matter of public policy. We 
conclude, therefore, that the omnibus clause imposes 
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liability on the insurer for the negligence of any person 
using the insured’s automobile with his permission.” 

The following observation in 12 Couch on Insurance 
(2d ed.), § 45:483, p. 472, discussing recovery on behalf 
of a named insured, is pertinent herein: “This con- 
clusion is stressed by the rule of construction against 
the insurer, and by the fact that if coverage in such case 
were not intended the insurer could have readily so 
declared by the addition of an express exclusion in the 
policy to that effect.” We hold that the death of a named 
insured caused by one operating his automobile with 
his consent is within the coverage of the omnibus clause 
of his liability policy. 

Having determined that Meckna is an additional in- 
sured, we now consider insurer’s contention that Meckna 
breached the notice and cooperation provisions of the 
policy. Considering first the notice provision, we quote: 
“In the event of an accident, occurrence or loss, written 
notice containing particulars sufficient to identify the 
insured and also reasonably obtainable information with 
respect to the time, place and circumstances thereof, and 
the names and addresses of the injured and of available 
witnesses, shall be given by or for the insured to the 
company or any of its authorized agents as soon as 
practicable.’ What is the purpose of this provision? 
Patently, it is to alert the insurer to a possible claim and 
to afford it an opportunity to make such investigation 
as it deems pertinent to enable it to process any future 
claim. Here, the insurer had actual notice of the col- 
lision involving the automobile covered by the policy, 
and of the death of the named insured within hours of 
the tragedy. Actually, the agent who sold the policy 
called insurer the morning after the collision. Its resi- 
dent vice president visited with Meckna within less than 
24 hours thereafter, and within a few days thereafter it 
had procured a copy of the police report. Its own file 
discloses that within 4 or 5 days thereafter, it knew 
that Meckna was the driver of the car, and that she had 
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corrected her first report to the police. Insurer also was 
fully cognizant of the possibility of motor vehicle homi- 
cide charges against Meckna, and understood her dilem- 
ma. The Kolb loss was taken up directly with the 
insurer by Kolb’s attorney. The record would indicate 
that insurer also knew of the availability of other wit- 
nesses soon after the accident, and while the record does 
not indicate that they were interviewed by insurer, the 
original police report listed the driver as unknown 
because these witnesses had given the information that 
a woman and not the deceased was driving the auto- 
mobile. Insurer had all the information Meckna could 
give it, and had ample notice to permit it to take any 
and all necessary steps to protect its interest. Under the 
facts in this case, there is no merit to this assignment. 

The cooperation clause, so far as material herein, pro- 
vides: “The insured shall cooperate with the company 
and, upon the company’s request, attend hearings and 
trials and assist in making settlements, securing and 
giving evidence, obtaining the attendance of witnesses 
and in the conduct of any legal proceedings in connec- 
tion with the subject matter of this insurance.” 

At the outset, we call attention to MFA Mutual Ins. 
Co. v. Sailors, ante p. 201, 141 N. W. 2d 846, a case in 
principle not too different from the instant one. In that 
case, we held: “An insurer cannot assert a breach of 
the cooperation clause as a policy defense in the absence 
of a showing of prejudice or detriment to the insurer.” 

There certainly is nothing in this record to justify 
insurer, on September 20, 1962, after insurer was in- 
formed that Meckna was available at all times and was 
willing and ready to work in connection with any ef- 
forts to defend the administrator’s claim, to assert the 
breach of the cooperation clause. Abboud on this oc- 
casion specifically withdrew any suggestion that deal- 
ings with Meckna should be through him, by telling in- 
surer he was sending the summons and petition promptly 
to permit insurer ample time to consult with Meckna. 
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Thereafter, it is apparent that insurer’s conduct was 
actuated by its desire to secure, and its insistence upon, 
a reservation of rights agreement. But even this would 
not explain its failure to consult with Meckna if there 
was further information it desired. We agree that in- 
surer did no wrong in asking Meckna to sign a reserva- 
tion of rights agreement. However, it had no right to 
insist on such an agreement as a condition precedent 
to undertaking the defense, which is the interpretation 
we put on the evidence herein. It was obligated to defend 
by the terms of the insurance policy, and must assume 
responsibility for the consequences of its action. 

We held in Hawkeye Casualty Co. v. Stoker, 154 Neb. 
466, 48 N. W. 2d 623: “An insurer does not have the 
right without consent of the insured to retain control 
of the defense of an action indemnifiable under the ap- 
parent terms of an insurance policy and at the same 
time reserve the right to disclaim liability on the policy.” 

It is also pertinent to observe that the burden of prov- 
ing noncooperation is on the insurer who urges it as 
a policy defense. Insurer throughout the case infers 
that the fact that Meckna gave an incorrect statement 
in the first instance violates the cooperation clause. We 
suggest this misstatement was corrected within 4 or 5 
days, and the testimony of other witnesses indicated it 
was a misstatement. The general rule is that a mis- 
statement by an insured promptly or seasonably cor- 
rected or withdrawn prior to trial of the action against 
the insured, does not constitute a breach of the coopera- 
tion clause. See cases at page 267, 34 A. L. R. 2d. 

Under the facts of this case, we do not feel that the 
insurer is in a position to avoid liability under a claim 
of noncooperation. There is no question but that addi- 
tional insureds are bound by the terms of the policy. 
but those terms are subject to a reasonable interpreta- 
tion under the facts presented. ‘It is evident from the 
record that Meckna at all times after September ‘20; 
1962, was willing to cooperate and did cooperate ‘fully 
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when she was eventually contacted by the insurer. 
It also should have been very apparent to insurer that 
Abboud was not protecting the interests of Meckna. It 
is hard to understand the motivation for his conduct. 
We can only suggest that the insurer was in a much 
better position than Meckna, who was its insured, to 
see that her rights were protected. 

In MFA Mutual Ins. Co. v. Sailors, ante p. 201, 141 
N. W. 2d 846, we said: ‘The purpose of the cooperation 
clause is to prevent collusion between the injured and 
the insured and to facilitate the handling of claims by 
the insurer.” Insurer insinuates that collusion may be 
present herein. It is true that representatives of the 
administrator on two occasions urged Meckna not to 
sign the reservation of rights agreement. This conduct 
cannot be condoned. Certainly the administrator’s at- 
torney, regardless of his motives, should not have at- 
tempted to interfere with the relations between Meckna 
and the insurer. As the trial court well observed, “Jus- 
tice is not served when counsel interviews opposing 
counsel’s client, with or without permission, when liti- 
gation is pending.” However, Meckna’s evidence is 
conclusive that the reservation of rights agreement was 
signed and was in Abboud’s hands before any contact 
was made by representatives of the administrator. There 
is no evidence of collusion in this record so far as Meckna 
is concerned. If collusion were being urged as a defense, 
the burden of proof would be on the insurer. Insurer 
has not met that burden. 

With specific reference to the default judgment herein, 
we observe that the insurer could not help but know 
of the possibility of a default judgment unless some 
action were taken on the pending action. The record 
indicates that it relied on Abboud to see that no judg- 
ment was entered. In that respect, it is as much bound 
by what happened as Meckna. Insurer saw fit to secure 
additional time to answer, and must be held to under- 
stand the effect of not answering or otherwise pleading 
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in the action. It cannot be excused for permitting sev- 
eral months to pass without further pleadings after the 
time for answer had expired. If it permits this situa- 
tion to exist, it must assume responsibility to see that 
Meckna was not defaulted. The entry of an appearance 
would have required notice to it. Insurer saw fit to 
gamble on its insistence on a reservation of rights agree- 
ment and to “walk away from further involvement” un- 
til the execution and return of the reservation of rights 
agreement. It is bound by the consequences of that ac- 
tion. Where an insurer sees fit to gamble on its in- 
sistence on a reservation of rights agreement and to 
ignore the fact that an action against its insured is in 
default, it is in no position to complain about a default 
judgment entered against its insured. 

The administrator has filed a cross-appeal herein, di- 
rected to that portion of the trial court’s judgment deny- 
ing attorneys’ fees, and directing that counsels’ request 
should be addressed to the judge of the county court. 
A question has been raised as to whether this action is 
embraced within the provisions of section 44-359, R. R. 
S. 1943, under which the claim is made. We do not deem 
it necessary to determine this question. We have criti- 
cized certain conduct on the part of administrator’s at- 
torney. If a fee were allowable herein, we would hold 
its allowance not to be justified on the record before us. 

For the reasons stated, the judgment of the trial court 
is affirmed. 

AFFIRMED. 
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1. Statutes. A primary rule of construction is that the intention 
of the Legislature is to be found in the ordinary meaning of 
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the words of a statute in the connection in which they are used 
and in the light of the mischief to be remedied. While there is 
a rule requiring the strict construction of a penal statute that 
rule is not violated by giving to the words their full meaning 
in the connection in which they are employed. 

2. Officers. A member of a planning board of the metropolitan 
city of Omaha is a ministerial officer within the meaning of 
section 28-706, R. R. S. 1943, and a conviction of a member 
thereof may be had for the violation of that statute. 

8. Criminal Law. In this state all public offenses are statutory; 
no act is criminal unless the Legislature has in express terms 
declared it to be so; and no person can be punished for any 
act or omission which is not made penal by the plain import 
of the written law. 

In all criminal prosecutions the accused shall have 
the right to demand the nature and cause of the accusation. 

5. Constitutional Law: Criminal Law. Due process of law requires 
only that the accused be given sufficient notice of the nature of 
the charge against him in order that he may prepare a defense 
and plead the judgment as a bar to any subsequent prosecution 
for the same offense. 

6. Indictments and Informations. An information or indictment 
must inform the accused, with reasonable certainty, of the 
charge being made against him in order that he may prepare 
his defense thereto and also be able to plead the judgment 
rendered thereon as a bar to a later prosecution for the same 
offense. 
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reversed and remanded for further proceedings in con- 
formity with this opinion. 
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Smitu, and McCown, JJ., and Burke, District Judge. 


BRowWER, J. 

On December 16, 1964, a grand. jury’ which had been 
convened in Douglas County, Nebraska, returned an in- 
dictment endorsed as “a true bill” containing-four counts 
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against the defendant Carville R. (Barney) Buttner. 

.. The defendant filed a demurrer to the several counts 
pursuant to section 29-1810, R. R. S. 1943. The trial 
court sustained the demurrer as to all counts of the: in- 
dictment and dismissed them. 

Thereafter the county attorney timely eaten 
exceptions by application first to the trial court and 
thereafter to this court. We thereupon granted leave to 
docket this proceeding to obtain a review of the case as 
provided by sections 29-2315.01 to 29-2316, R. R. S. 1943. 

We here set out the several counts of the indictment, 
the first being copied in full, followed by the substance 
of the respective charges in the last three, omitting the 
allegations concerning the grand jury and the residence 
and presence of the defendant in Douglas County at the 
time of the alleged offenses. Count I: “The Grand 
Jurors, duly impaneled, sworn, and charged to inquire 
of offenses committed within the said County of Doug- 
las, in the name and by the authority of the State of 
Nebraska, on their oaths do present and find that CAR- 
VILLE R. (BARNEY) BUTTNER late of the County 
of Douglas aforesaid, from the 3rd day of June in the 
year of our Lord one thousand nine hundred and sixty- 
four to the 25th day of September, 1964, in the County 
of Douglas aforesaid, then and there being in said 
County and State, did conspire with STEVE NOVAK, 
ERNEST A. ADAMS, and RONALD J. ABBOUD to com- 
mit a felony, to-wit: accepting a bribe by a city coun- 
cilman, contrary to Section 28-706 of the Revised Stat- 
utes of Nebraska for 1943; that pursuant to said con- 
spiracy and for the purpose of effecting the object of 
said conspiracy, the said CARVILLE R. (BARNEY) 
BUTTNER, in the City of Omaha; in said county and 
state, did meet with John B. Coleman, on August. 13, 
1964, and did on that date solicit bribes from the said 
John B. Coleman; 

“COUNT II * * * that CARVILLE R. (BARNEY) 
BUTTNER, * * * on or about July 23, 24,25, 26, 1964, 
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* * * being then and there a ministerial officer, to-wit: 
a member of the Planning Board of the City of Omaha, 
Nebraska, did receive a valuable consideration from John 
B. Coleman, to-wit: payment of expenses for a trip to 
Houston, Texas, and return to Omaha via Kansas City, 
Missouri, with the intent of him, the said CARVILLE 
R. (BARNEY) BUTTNER, to execute a power in him 
vested with partiality or favor in voting on legislative 
rezoning on an application of the said John B. Coleman; 

“COUNT III * * * that CARVILLE R. (BARNEY) 
BUTTINER, * * * from on or about the 15th day of July, 
1964, to the 28th day of September, 1964, * * * then and 
there being a member of the Planning Board of the City 
of Omaha, Nebraska, did unlawfully solicit, propose, or 
agree to receive a bribe, to-wit: expenses for a trip 
to Houston, Texas, and return to Omaha, Nebraska via 
Kansas City, Missouri. 

“COUNT IV * * * that CARVILLE R. (BARNEY) 
BUTTNER, * * * from on or about August 3, 1964 to 
August 13, 1964, * * * then and there aiding and abetting 
city councilmen of the City of Omaha, Nebraska, did 
unlawfully solicit, propose, or agree to receive a bribe, 
to-wit: the sum of $15,000.00 from John B. Coleman, 
contrary to the form of the statute in such cases made 
and provided, and against the peace and dignity of the 
State of Nebraska.” 

The grounds of the demurrer to counts I, II, and III 
of the indictment were: “1. That they fail to state 
facts sufficient to constitute an offense contrary to the 
Statutes of the State. 

“2. That they fail to state facts sufficient to appraise 
the Defendant of the crime of which he is being accused. 

“3. That the Defendant is not one of the persons 
defined by Section 28-706, R. R. S. Nebraska as set forth 
in Count I, II, and III of the indictment.” The demurrer 
with respect to Count IV includes the same grounds 
as stated in 1 and 2 of the demurrer to the previous 
counts and adds number 3 as follows: “3. That this 


Vou. 180] JANUARY TERM, 1966 533 
State v. Buttner 


Count fails to name the specific ‘City Councilmen’ to 
whom this Defendant allegedly aided and abetted.” 

With respect to counts I and II, the trial court held 
they did not allege facts showing a violation of section 
28-706, R. R. S. 1943; with respect to count III it did 
not allege the identity of the person solicited, proposed 
to, or agreed with; and with respect to count IV it did 
not allege the identity of the councilmen aided or 
abetted. 

The provisions of section 28-706, R. R. S. 1943, are 
here set out: “Whoever, directly or indirectly, gives 
any sum or sums of money or any other bribe, present 
or reward or any promise, contract, obligation or secu- 
rity for the payment of any money, present or reward 
or any other thing, to any judge, justice of the peace, 
sheriff, coroner, clerk, constable, jailer, county attorney, 
member of the legislative assembly or other officer, mini- 
sterial or judicial, except such fees as are allowed by 
law, with intent to induce or influence such officer to 
cppoint or vote for any person for office, or to execute 
any of the powers in him vested, or perform any duty 
of him required, with partiality or favor, or otherwise 
than is required by law, or in consideration that such 
cfficer has appointed or voted for any person for any 
office, or exercised any power in him vested, or per- 
formed any duty of him required, with partiality or fa- 
wor, or otherwise, contrary to law, the person so giving, 
and the officer so receiving, any money, bribe, present, 
reward, promise, contract, obligation or security, with 
intent or for the purpose or consideration aforesaid, 
shall be deemed guilty of bribery, and shall be punished 
by confinement in the Nebraska Penal and Correctional 
Complex not less than one year nor more than five 
years.” (Italics supplied.) 

In its journal sustaining the demurrer to counts I 
and II, the trial court makes clear that its reason for 
holding the counts did not allege facts showing a viola- 
tion of this section was that the defendant was not one 
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of those officers mentioned in the section and prohibited 
by it from receiving the bribes, presents, or rewards 
therein mentioned and particularly that he was not a 
ministerial officer. The State assigns error to this rul- 
ing and contends a member of the planning board of 
the city of Omaha jis a “ministerial” officer as set out 
in that section. 

Inasmuch as this aspect of the case vitally affects the 
first two counts and the briefs of the parties consider 
this question at great length, we will discuss this matter 
first. 

We are cited to the case of State v. Loechner, 65 Neb. 
814, 91 N. W. 874, 59 L. R. A. 915, a case involving an 
indictment against a member of a board of education 
for malfeasance in office where this court had under 
consideration a statute providing: “ ‘Any clerk, sheriff, 
coroner, constable, county commissioner, justice of the 
peace, recorder, county surveyor, prosecuting or district 
attorney, or any ministerial officer, who shall be guilty 
of any palpable omission of duty, or who shall willfully 
or corruptly be guilty of malfeasance or partiality in 
the discharge of his official duties, shall be fined,’ etc.” 
In the cited case this court held that a member of the 
board of education was a ministerial officer within the 
meaning of that statute. The question was discussed 
at considerable length in the opinion. Many authorities 
and cases there cited and evaluated are similar to those 
presented here. We deem it unnecessary to discuss 
them again but will quote certain conclusions of the 
court in that opinion. “Members of a board of educa- 
tion in cities and towns, like school district officers, are 
undoubtedly public officers, and’ must come within 
some of the recognized definitions of the different classes 
in which such officers are usually divided.. In a general 
way it may be said that the affairs of state government 
and the ‘method of ‘administering ‘its: laws are divided 
into three: ‘distinct “branches,—executive; judicial “and 
legislative; and officers chosen. to"conduct:the affairs. of 
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government in either of the different branches men- 
tioned are easily classified.” In the opinion in the cited 
case the court, after consideration, decided that a mem- 
ber of the school board was neither a judicial nor a 
legislative officer, and resumed its discussion: ‘This 
brings us to those officés which are created for the pur- 
pose of conducting that branch of government which, in 
the general classification we have made, is classed as 
executive. * * * 

--“There is a marked distinction aeueee a ministerial 
act or function when considered as an independent 
transaction, and the general nature of the office and the 
functions to be performed therein, which, when con- 
sidered together, make the incumbent a ministerial of- 
ficer. A sheriff is a ministerial officer, and so recog- 
nized by all. Yet in a sense he is the executive officer 
of the court, whose duty it is to obey and carry into exe- 
cution its mandates, and all valid processes issued there- 
from. He also, in the performance of his duties, in 
many instances, must and does exercise discretion and 
judgment of a quasi-judicial nature, but this fact alone 
can not transform him into a judicial officer. If minis- 
terial officers can perform nothing ‘but ministerial acts, 
then it is hard to conceive of such officer, for some of 
the acts of every ministerial officer must require the ex- 
ercise of judgment and discretion, which is the very 
antithesis of a ministerial act. Whether the person is 
or is not a ministerial officer depends, not on the char- 
acter of the particular act: which he may be called upon 
to perform, or whether he exercises judgment and dis- 
cretion with reference to such act, but whether the 
general nature and scope of the duties devolving ‘upon 
him is of a ‘ministerial: character, as distinguished from 
other classes of’ which we have made mention. 

A member: of the board of ‘education’ is requiréd: to act 
in obedience to the’ mandates” of the law, which guides 
and directs his action in certain chaniiels, and regar ding 
which there is left -to him no discretion.’ “He must act 
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at the time and in the manner prescribed by statute, 
which defines and limits his authority. As to all such 
matters he is left no discretion. He administers the law 
as he finds it, and discharges the duties of the office in 
conformity with the law, and not according to his own 
judgment and discretion. It is true that in many of the 
acts he is called upon to perform he is given a certain 
latitude or discretion of a quasi-judicial character, but 
this, as we have seen, does not take him out of the 
class of ministerial officers, and place him in the class 
denominated judicial. * * * 

“From a careful consideration of the subject in its dif- 
ferent aspects, we are constrained to the view, as ap- 
pears from what has been said, that the defendant be- 
longs to the class of officers denominated ‘ministerial,’ 
and for that reason is included within the fair import 
of the language of the section of the Criminal Code 
under which the indictment was found.” 

In Sheely v. The People, 54 Colo. 136, 129 P. 201, the 
court had under consideration a statute forbidding brib- 
ery, much like that before us, where the officers de- 
scribed in the statute were set out as “‘any judge, 
justice of the peace, sheriff, coroner, clerk, constable, 
jailer, attorney general or prosecuting attorney, mayor, 
alderman or member of city council, member of the 
legislative assembly, or other officer, ministerial or ju- 
dicial’.”” The officer prosecuted was a county commis- 
sioner. The court in that case also cited and discussed 
many authorities, among them State v. Loechner, supra, 
from which excerpts were quoted. The Colorado court, 
speaking of county commissioners, stated: “The gen- 
eral scope of their duties being the administration of the 
affairs of the county, they must be administrative of- 
ficers, and though vested with a large amount of dis- 
cretion, which this court has many times said cannot be 
controlled by the courts, yet it is administrative discre- 
tion rather than judicial. Nor are they legislative offi- 
cers. They do not make law, but are themselves wholly 
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subject to the constitution and the statutes, and are con- 
cerned only in the administration of the business of the 
county as therein directed. If they are neither judicial 
nor legislative officers they must fall within the execu- 
tive department, the administrative branch, and are to 
be classed as executive or administrative officers, as 
these terms are used interchangeably.—State v. Loech- 
ner, 65 Neb. 814. 

“So we come to the real question in the case. Did 
the legislature intend to cover county commissioners 
by including them within the designation of other minis- 
terial officers? A primary rule of construction is that 
the intention of the legislature is to be found in the or- 
dinary meaning of the words of a statute in the con- 
nection in which they are used and in the light of the 
mischief to be remedied. While there is a rule requir- 
ing the strict construction of a penal statute that rule 
is not violated by giving to the words their full mean- 
ing in connection in which they are employed.—Wood- 
worth v. State, 26 O. St. 196.” 

Chapter 14, article 4, R. R. S. 1943, setting forth the 
powers and duties of a metropolitan city with respect 
to planning and zoning, and particularly section 14- 
404, R. R. S. 1948, provides that: “The city shall pro- 
vide for the manner in which such regulations and re- 
strictions and the boundaries of such districts shall be 
determined, established and enforced, and from time 
to time amended, supplemented or changed. The city 
shall not determine the boundaries of any district or 
impose any regulations or restrictions until after the 
appropriate planning board of the city has made recom- 
mendations thereon, * * *.” Chapter 14, article 4, R. 
R. S. 1943, makes it obvious that much detailed minis- 
terial work is involved in following the statutory direc- 
tions for planning and zoning. All this would fall on 
the planning board. It is suggested the city planning 
board can make no final decision, but only recommend 
what it considers should be done. Although the board’s 
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function is restricted to making a recommendation, its 
action in that respect is initially required. The fact that 
its decision is not final only emphasizes its ministerial 
character. We conclude that a member of a planning 
board of the metropolitan city of Omaha is a ministerial 
officer within the meaning of section 28-706, R. R. S. 
1943, and a conviction of a member thereof may be had 
for the violation of that statute. 

We turn now to the consideration of other facets of 
the case. Before doing so we think it necessary to state 
certain rules involving criminal procedure set forth 
in the decisions of this court. In State v. Coomes, 170 
Neb. 298, 102 N. W. 2d 454, this court stated in its syl- 
labi: “In all criminal prosecutions the accused shall 
have the right to demand the nature and cause of the 
accusation. 

“Due process of law requires only that the accused 
be given sufficient notice of the nature of the charge 
against him in order that he may prepare a defense and 
plead the judgment as a bar to any subsequent prosecu- 
tion for the same offense. 

“In this state all public offenses are statutory; no act 
is criminal unless the Legislature has in express terms 
declared it to be so; and no person can be punished for 
any act or omission which is not made penal by the 
plain import of the written law. 

“An information must inform the accused, with rea- 
sonable certainty, of the charge being made against him 
in order that he may prepare his defense thereto and 
also be able to plead the judgment rendered thereon as a 
bar to a later prosecution for the same offense.” In the 
body of the opinion it is stated: “ ‘The information (or 
indictment) must expressly and directly state each fact 
that is an essential element of the crime intended to 
be charged so that the accused will not be required to 
go beyond the information to learn the nature of the 
charge against him or the issue he must meet. * * *.’ 
Benedict v. State, 166 Neb. 295, 89 N. W. 2d 82. See, 
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also, Sedlacek v. State, 147 Neb. 834, 25 N. W. 2d 533, 
169 A. L. R. 868.” 

With these rules in mind we will consider each count 
in the indictment. Count I charges the defendant with 
conspiring with named persons to commit a felony, to 
wit, “accepting a bribe by a city councilman, contrary 
to Section 28-706,” R. R. S. 1943. The conspiracy statute, 
section 28-301, R. R. S. 1943, make it a felony for “two 
or more persons (to) conspire to commit any felony.” 
We think it obvious that the felony which is the object 
of the conspiracy must be set out with sufficient cer- 
tainty to show it was a crime under the applicable 
statute. An attempt is made to set out the purpose of 
the conspiracy as a violation of section 28-706, R. R. S. 
1943. Obviously it is necessary to state a crime under 
section 28-706, R. R. S. 1943, that it be alleged that the 
bribe was given or received with the intent or for the 
purpose or consideration of inducing or influencing the 
officer in some of the respects therein stated. It there- 
fore was necessary in count I to allege as one of the 
objects of the conspiracy that the councilman referred 
to was to accept the bribe for some purpose or con- 
sideration or with the intent proscribed by the section. 
This was not done. Moreover, it is alleged that the 
purpose of the conspiracy was to bribe “a” councilman 
without naming any particular one. It is apparent that 
the accused would be required to go beyond the informa- 
tion to know the councilman involved and that a judg- 
ment rendered thereon would not bar a further prose- 
cution as to the conspiracy with respect to another 
councilman. Count I did not state facts sufficient to 
show that the object of the conspiracy was to commit a 
felony, nor was it sufficient to inform the accused of 
the crime with which he was charged. The trial court 
committed no error in sustaining the demurrer thereto 
and dismissing this count of the indictment. 

An examination of count II discloses allegations plainly 
and directly stating that the accused was a member of 
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the planning board, a ministerial officer. As such he 
received a valuable consideration to execute a power 
in him vested with partiality or favor. The valuable 
consideration received is fully set out and the person 
from whom it was received is named. The object of 
partiality or favor is stated to relate to voting on legis- 
lative rezoning. The board’s recommendation was re- 
quired before further legislative action could be had. 
The particular rezoning with respect to which the voting 
was to take place is set out. Having determined the 
accused was a ministerial officer within the meaning of 
that term in section 28-706, R. R. S. 1943, we conclude 
that count II alleges the crime of receiving a bribe 
thereunder. The trial court erred in sustaining the 
demurrer and dismissing count II. 

Count III is brought under section 28-708, R. R. S. 
1943, which reads as follows: ‘Whoever offers or at- 
tempts to bribe a public officer and every public officer 
who solicits a bribe or proposes or agrees to receive 
a bribe in any case shall be fined in a sum not exceeding 
five hundred dollars nor less than three hundred dol- 
lars, and shall be imprisoned in the Nebraska Penal and 
Correctional Complex for the period of one year.” It 
alleges the accused unlawfully solicited, proposed, or 
agreed to receive a bribe. It fails completely to allege 
the identity of the person so solicited, proposed, or agreed 
with. In the discussion in State v. Coomes, supra, it is 
said: “As stated in 42 C. J. S., Indictments and In- 
formations, § 139(d), p. 1040: ‘Accused must be ap- 
prised of the crime charged with reasonable certainty, 
and if the language of the statute is insufficient for this 
purpose further averments of the facts and circumstances 
must be made.’ And, as stated in § 139(e) thereof, p. 
1042: ‘Such averments as to time, place, person, and 
other circumstances as are necessary to identify the par- 
ticular transaction are, of course, necessary.’” Mani- 
festly the accused was not apprised of the crime charged. 
Neither are facts stated which would bar a later prose- 
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cution. The trial. court committed no error in sus- 
taining the demurrer and dismissing count III. 

Count IV charges the accused with aiding and abetting 
city councilmen of the city of Omaha and that he “did 
unlawfully solicit, propose, or agree to receive a bribe.” 
There may be some ambiguity in the language of the 
count as to who was to receive the bribe money from 
John B. Coleman. It is clear, however, that the count 
does not state a crime if the accused was to receive it 
for himself since he is not alleged to be an officer in 
count III. This is required to constitute a crime for 
receiving a bribe under section 28-706, R. R. S. 1943, 
or soliciting, proposing, or agreeing to receive one under 
section 28-708, R. R. S. 1943. Any crime charged, there- 
fore, is restricted wholly to that of aiding or abetting 
councilmen who were the ones to be bribed if a crime 
is stated. But the count does not allege who the coun- 
cilmen were that the accused was aiding or abetting. 
It seems clear that one charged with aiding or abetting 
another in accomplishing a felony should be informed 
directly and positively who that person was. Again 
there are seven councilmen in Omaha. There is no 
indication of how many the accused was aiding or abet- 
ting. Accused was not apprised of the crime charged, 
nor are facts stated which would bar a later prosecution. 
The trial court committed no error in sustaining the 
demurrer to and dismissing count IV. 

It therefore follows that the judgment of the trial 
court should be and is affirmed in sustaining the demur- 
rer and dismissing counts I, III, and IV, and its judg- 
ment is reversed in sustaining the demurrer to count II 
and dismissing the same. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR FURTHER PROCEEDINGS IN 
CONFORMITY WITH THIS OPINION. 

BosLAUGH, J., dissenting. 

I respectfully dissent from that part of the majority 
opinion which holds that in alleging a conspiracy to 
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commit a felony it is necessary to allege in detail the 
felony which is the object of the conspiracy. I believe 
that the better rule is that it is sufficient to designate 
the crime which is the object of the conspiracy by its 
common law name. See, Glasser v. United States, 
315 U. S. 60, 62 S. Ct. 457, 86 L. Ed. 680; Williamson v. 
United States, 207 U. S. 425, 28 S. Ct. 163, 52 L. Ed. 278; 
State v. Madden, 170 Iowa 230, 148 N. W. 995; 16 Am. 
Jur. 2d, Conspiracy, § 23, p. 139; 15 C. J. S., Conspiracy, 
§ 85, p. 1117; 12 C. J., Conspiracy, § 195, p. 618. 
SPENCER, J., joins in this dissent. 


SraTe OF NEBRASKA, APPELLEE, V. GARY L. ADAMS, 
APPELLANT. 
143 N. W. 2d 920 


Filed July 8, 1966. No. 36224. 


1. Constitutional Law: Criminal Law. It is a fundamental require- 
ment of due process of law that a criminal statute be reason- 
ably clear and definite. 

A crime must be defined with sufficient def- 
initeness and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will render 
them liable to punishment thereunder. The dividing line be- 
tween what is lawful and unlawful cannot be left to conjecture. 
The terms of a penal statute creating an of- 
fense must be sufficiently explicit to inform those who are sub- 
ject to it what conduct on their part will render them liable 
to its penalties. A statute which forbids the doing of an act 
in terms so vague that men of common intelligence must neces- 
sarily guess at its meaning, and differ as to its application, 
violates the first essential of due process of law. 

Section 39-7,108.01, R. R. S. 1943, held uncon- 


stitutional. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEILER, Judge. Reversed and remanded with 


directions. 
Bertrand V. Tibbels, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and CoLweEtu, District Judge. 


BosLaucu, J. 

The defendant, Gary L. Adams, was convicted of 
operating a motor vehicle upon a highway in such a 
manner as to endanger the safety of others or cause 
immoderate wear or damage to the highway in violation 
of section 39-7,108.01, R. R. S. 1943. The defendant’s 
motion for new trial was overruled and he has appealed 
to this court. 

The principal issue here is the validity of the statute. 
It was challenged by motions to quash and by demurrer 
in the lower court. The defendant contends that the 
statute is vague and indefinite; and that it fails to pro- 
hibit any specific act or prescribe an ascertainable 
standard of guilt. 

Section 39-7,108.01, R. R. S. 1943, provides as follows: 
“Any person or persons who shall operate a vehicle 
upon any highway in such a manner as to (1) endanger 
the safety of others or (2) cause immoderate wear or 
damage to any highway, shall be deemd guilty of a 
misdemeanor and shall, upon conviction thereof, be pun- 
ished by a fine of not less than twenty-five dollars nor 
more than one hundred dollars or by imprisonment in 
the county jail for not more than thirty days, or by both 
such a fine and imprisonment. It shall be held prima 
facie evidence that a person has operated a vehicle 
over a state highway in a manner to endanger the safety 
of others or so as to cause immoderate use or damage to 
a state highway, if he has operated such vehicle in 
a manner contrary to the duly published rules and regu- 
lations of the Department of Roads governing the use of 
state highways.” 

The statute appears to have originated as a section 
of the Civil Administrative Code enacted in 1919. See 
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Laws 1919, c. 190, Tit. VII, Art. II, § 16, p. 814. By 
another section of the code (now § 39-7,134, R. R. S. 
1943), the department was authorized to formulate rules 
and regulations in regard to the use of and travel upon 
the state highways in order to promote public safety, 
preserve and protect state highways, and prevent im- 
moderate and destructive use of the same. See, Laws 
1919, c. 190, Tit. VII, Art. II, § 15, p. 813; Trussell v. 
Ferguson, 122 Neb. 82, 239 N. W. 461. 

Section 39-7,108.01, R. R. S. 1943, as originally con- 
ceived, was a penalty section to aid in the enforcement 
of the rules and regulations regarding the use of the 
state highways. In 1955, the statute was amended so 
as to provide for a penalty of imprisonment of “not 
more than thirty days.” Laws 1955, c. 146, § 1, p. 409; 
c. 147, § 1, p. 410. In 1959, the statute was amended so 
as to apply to “any highway.” Laws 1959, c. 172, § 1, 
p. 623. 

It is a fundamental requirement of due process of law 
that a criminal statute be reasonably clear and definite. 
Markham v. Brainard, 178 Neb. 544, 134 N. W. 2d 34. 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. State v. 
Nelson, 168 Neb. 394, 95 N. W. 2d 678. The dividing 
line between what is lawful and unlawful cannot be 
left to conjecture. 

The terms of a penal statute creating an offense must 
be sufficiently explicit to inform those who are sub- 
ject to it what conduct on their part will render them 
liable to its penalties. A statute which forbids the do- 
ing of an act in terms so vague that men of common 
intelligence must necessarily guess at its meaning, and 
differ as to its application, violates the first essential of 
due process of law. Connally v. General Constr. Co., 
269 U. S. 385, 46 S. Ct. 126, 70 L. Ed. 322; State v. 
Nelson, supra. See, also, State v. Pocras, 166 Neb. 642, 
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90 N. W. 2d 263; State ex rel. English v. Ruback, 135 
Neb. 335, 281 N. W. 607. 

Section 39-7,108.01, R. R. S. 1948, as it now exists, 
is not limited to the operation of a vehicle upon a state 
highway or to the operation of a vehicle contrary to the 
rules and regulations of the Department of Roads. The 
statute in its present form prohibits the operation of 
any vehicle upon any highway in such a manner as to 
endanger the safety of others or cause immoderate wear 
or damage to the highway. 

As pointed out by the defendant, in a broad sense the 
mere operation of a motor vehicle endangers the safety 
of others to some extent. Although it is unlikely that 
the Legislature intended such a broad application, there 
is no language in the statute which limits it to a more 
specific application. 

State v. Joas, 34 N. J. 179, 168 A. 2d 27, a recent New 
Jersey case cited by the Attorney General, involved a 
statute which prohibited driving a vehicle upon a high- 
way “carelessly, or without due caution and circumspec- 
tion, in a manner so as to endanger, or be likely to en- 
danger, a person or property * * *.” The New Jersey 
statute included an element of careless or negligent 
operation which is absent from section 39-7,108.01, R. R. 
S. 1943. In the absence of a further requirement that 
the operation of the vehicle be “negligent” or “careless” 
or some similar specification, we think the statute fails 
to prescribe an ascertainable standard of guilt. 

We conclude that section 39-7,108.01, R. R. S. 1943, 
fails to conform to those constitutional requirements 
which are applicable to criminal and penal statutes and 
that it is void and unenforceable. 

The judgment of the district court is reversed and 
the cause remanded with directions to enter a judg- 
ment dismissing the complaint. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, Vv. NORMAN R. OLESow, 
APPELLANT. 
143 N. W. 2d 917 


Filed July 8, 1966. No. 36227. 


1. Automobiles: Intoxicating Liquors. The failure of an arrest- 
ing officer to inform a motorist, arrested for driving while in- 
toxicated, of the provision of the implied consent law which 
permits him to take an additional test by a physician of his 
own choosing, does not constitute a lack of compliance with the 
mandatory terms of the statute and did not render the result 
of the test inadmissible. 

The taking of a sample of blood or urine for 

chemical analysis on the request of the arresting officer, as au- 

thorized by the implied consent law, is not required to be delayed 
by a request of the arrested motorist that he be permitted to 
contact legal counsel. 


Appeal from the district court for Dodge County: 
Rosert L. FLory, Judge. Affirmed. 


Kerrigan, Line & Martin and Raymond A. Jensen, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Murpny, District Judge. 


CARTER, J. 

Defendant was convicted for driving a motor vehicle 
on the public highways in Dodge County, Nebraska, 
while under the influence of alcoholic liquor, contrary 
to section 39-727, R. S. Supp., 1963. Defendant was sen- 
tenced to pay a fine of $100 and costs, and ordered not 
to drive any motor vehicle on the public highways of 
the state for a period of 6 months. Defendant has 
appealed. 

Defendant was arrested on February 6, 1965, while 
driving his automobile on U. S. Highway No. 77 about 
3 miles north of Fremont. The testimony of the arrest- 
ing patrolman is that he observed defendant’s automo- 
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bile weaving from side to side across the centerline of 
the road. After the arrest defendant was given certain 
tests. He was unable to walk in a straight line, he was 
unable to balance himself in shifting his weight from 
one foot to the other, his breath gave off the odor of 
alcohol, his face was somewhat flushed, the pupils of 
his eyes were dilated, and his talk was slurred. A sec- 
ond patrolman came upon the scene during the giving 
of the tests, who corroborated the testimony of the 
first patrolman. On arrival at the county courthouse, 
similar tests were again made by the two patrolmen 
with the same results. A urine sample was taken and 
analyzed by a chemist having a permit from the State 
of Nebraska, qualifying him to make such tests. The 
test indicated an alcoholic content of .25 percent by 
weight. Defendant testified that he had been drinking, 
that he drank two Martinis, and that, in his opinion, he 
was not under the influence of intoxicating liquor at the 
time of his arrest. No contention is made that the evi- 
dence was insufficient to sustain the conviction. 

It is the contention of the defendant that he was not 
properly advised of his rights when a urine sample was 
demanded for the purpose of making a chemical test 
thereof under the implied consent law. The test was ad- 
ministered at the direction of the arresting patrolman, 
as provided by section 39-727.03, R. S. Supp., 1963. The 
evidence shows that while taking the defendant into 
Fremont the patrolman inquired of the defendant if 
he was familiar with the implied consent law and, upon 
receiving a negative answer, advised him that by driving 
on a public highway he had given his implied consent 
to a blood, urine, or breath test. Defendant was also 
advised that he had a right to refuse but if he did refuse 
his driver’s license could be suspended up to a year: 
He was also informed that the evidence could be used 
against him in court. He elected to give a urine sample 
and did:so without: objection. The ‘objection made ‘at 
the trial was.that‘the failure of the patrolman +o. inform 
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the defendant he could have an additional test made by 
a physician or registered nurse of his own choosing 
has the effect of invalidating the test made. It is con- 
tended that the failure of the patrolman to inform the 
defendant as to this right invalidates the urine test and 
that it was therefore prejudicial error for the trial court 
to admit the result of the test in evidence. 

It is not questioned that the patrolman correctly ad- 
vised the defendant that he had impliedly consented to 
the giving of a blood or urine test. He also correctly 
advised the defendant of the consequences of his failure 
to comply. The arresting officer is not required to do 
more. The defendant was 64 years of age. He had been 
in the banking business for many years and was a man 
of more than average intelligence. The arresting patrol- 
man testified that defendant asked for additional ex- 
planations of the implied consent law and the effect of 
a refusal twice after the first explanation to him. He in- 
dicated his understanding of the matter and voluntarily 
elected to comply by consenting to the urine test. He 
did not request a test by a physician of his own choice. 
While the statute does preserve his right to such addi- 
tional test, it is declaratory of a right that has always 
been available. The patrolman was under no more ob- 
ligation to advise the defendant that he could have an ad- 
ditional test by a physician of his own choosing than 
he was to inform him of his right to subpoena witnesses, 
to be confronted by his accusers, or not to testify with- 
out comment thereon by the prosecutor. 

In Caldwell v. Commonwealth, 205 Va. 277, 136 S. E. 
2d 798, the defendant complained that he was not in- 
formed he had the right to designate the physician who 
would take the blood sample, as the statute provided. 
In disposing of that question the court said: “There is 
no provision in the statute which expressly requires that 
the arresting officer advise the accused of his rights to 
request a test within a two-hour period; to have, if 
practicable, a physician of his own choice to extract his 
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blood, or to know the results of the test. These provi- 
sions are available to an accused but are merely direc- 
tory, not mandatory, insofar as they apply to the arrest- 
ing officer. We conclude that the failure of the trooper 
to inform defendant of the provisions of the statute 
complained of did not constitute a lack of compliance.” 

We conclude that where a police officer explains the 
statutory basis for his request for a blood or urine test, 
and the consequences of a refusal, the requirements of 
the statute imposed upon the arresting officer have been 
met. The defendant’s tendered instruction, directing 
the jury to disregard the result of the chemical test if 
the arresting officer failed to advise defendant that he 
was entitled to an additional test by a physician of his 
own choosing, was properly refused. 

Defendant contends that the trial court erred in re- 
fusing to give his requested instruction No. 1. The sub- 
stance of the instruction is: If defendant requested an 
epportunity to consult with an attorney prior to the 
taking of a chemical test to determine the alcoholic con- 
tent of the blood and such opportunity was not afforded 
him, the test was not to be considered for any purpose. 

We point out that blood or urine tests can be effec- 
tively made only within a couple of hours after the con- 
sumption of liquor by the subject. Any delay could 
possibly defeat the purpose of the statute. The defend- 
ant in the case before us testified that on the way to 
the police station he said “that I would like to call my 
attorney” and received no answer, although he said the 
patrolman may have nodded his head. The vatrolman 
does not remember that anything was said during the 
trip to police headquarters about calling an attorney. 
Upon arrival at police headquarters the tests were re- 
peated and the sample of urine taken without a request 
for legal counsel. Later, as defendant was being lodged 
in jail, defendant requested permission to call his law- 
yer. Permission was granted and he talked by long dis- 
tance telephone with his lawyer in a neighboring town. 
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The fundamental question here involved is whether 
or not want of legal counsel affects the validity of a 
urine or blood test, assuming that it was otherwise cor- 
rectly made. We conclude that it does not. 

A blood or urine test is not in a comparable class with 
confessions or incriminating statements. The voluntari- 
ness of such is the most important factor and, where they 
have been coerced after a prolonged period of deten- 
tion, their validity becomes subject to serious question. 
But in the case of the blood or urine test, the consent to 
the test is implied when the defendant operates a motor 
vehicle on a public road. The giving of the sample pur- 
suant to the statute does not involve a question of in- 
voluntariness, want of due process, or self-incrimination. 

The arrest in the instant case was made at approxi- 
mately 1:50 am. The defendant was permitted to call 
his attorney shortly after arriving at the police station, 
on defendant’s first request then made. The request 
was not made until after the sample of urine had been 
furnished. But the taking of a sample need not be de- 
layed until defendant contacts a lawyer or until his 
counsel appears. A contrary holding would in many 
cases defeat the purpose of the statute. Even if defend- 
ant’s request for counsel was made while being taken 
to the police headquarters, opportunity to contact legal 
counsel at that time was not present. The first time 
thereafter that he requested counsel he was permitted 
to do so, a fact which he admits. In other words, he was 
permitted to telephone his attorney the first time he 
requested it, when it was possible to comply. But irre- 
spective of the facts in the instant case, the validity of 
the test is not impaired. The privilege against self- 
incrimination is limited to the giving of oral testimony 
and does not extend to defendant’s body, nor to secre- 
tions therefrom, nor to the introduction of the chemical 
analysis in evidence. Swingle v. United States, 151 F. 
2d 512; United States v. Nesmith, 121 F. Supp. 758; Holt 
v. United States, 218 U.S. 245, 31S. Ct. 2, 54 L. Ed. 1021; 
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Prucha v. Department of Motor Vehicles, 172 Neb. 415, 
110 N. W. 2d 75, 88 A. L. R. 2d 1055. 

We conclude that the validity of a sample of blood 
or urine under the implied consent law is not impaired 
by a request for legal counsel, or the failure of defend- 
ant’s counsel to appear before the sample is taken. We 
do not, by this opinion, intend to impair the right of.a 
defendant to counsel for the purpose of protecting his 
rights. Our holding, simply stated, is that a defendant 
loses no rights subject to protection by legal counsel 
when he is requested to and furnishes a sample of 
blood or urine for chemical analysis to be used as evi- 
dence against him under the implied consent law. The 
trial court was not therefore in error in refusing to give 
defendant’s requested instruction No. 1. 

Other questions argued in the briefs are either with- 
out merit or not assigned as error if merit they have, 
matters which we do not here decide. 

AFFIRMED. 


MariLYN JANE STINEHAGEN, APPELLANT, V. GERALD LEE 
STINEHAGEN, APPELLEE. 
143 N. W. 2d 914 


Filed July 8, 1966. No. 36254. 


1. Divorce. Where the circumstances of the parties have changed, 
the court may revise or alter a decree of divorce as it concerns 
the care, custody, and maintenance of the minor children. The 
modification of such a decree may not ordinarily be made on 
speculative evidence. 

2. Divorce: Appeal and Error. In the absence of error, or a show- 
ing that the action of the trial court was unreasonable, such 
action will not ordinarily be disturbed on appeal. 


Appeal from the separate juvenile court of Lancaster 
County: WILFRED W. NUERNBERGER, Judge. Affirmed. 


Crosby, Pansing, Guenzel & Binning, Lawrence R. 
Reger, and Donn E. Davis, for appellant. 
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John McArthur, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and ScHEELE, District Judge. 


CARTER, J. 

This is a proceeding to modify the provisions of a 
divorce decree relating to the custody of a minor child 
of the parties. 

The plaintiff, now Marilyn Jones, filed a petition for 
modification of the divorce decree on August 4, 1965, 
in which she alleged that the parties were divorced on 
August 6, 1955. The custody of the minor son, Joseph 
Scott Stinehagen, was divided between the parties. By 
the decree of divorce, plaintiff was awarded the custody 
of the child from April to November of each year and 
the defendant was awarded his custody from each De- 
cember to the March following. By mutual agreement 
the parties permitted the son to remain with his mother 
during the school year and with his father during the 
summer months. The mother was awarded $60 per 
month for the support of the child, which has been paid 
regularly. Both parties have remarried since the di- 
vorce decree was entered. 

The parties reside in Lincoln, their homes being about 
one mile apart. They have had the divided custody 
of the child in accordance with their mutual under- 
standing. The child has visited his parents almost as 
he chose. The custody of the child has been har- 
moniously carried on by the parents and to the best 
interests of the child, who at the time of the hearing 
to modify the decree was 111% years of age. The homes 
of the parties are very satisfactory and the conduct 
of both parties is exemplary. The existing situation has 
been for the best interests of the minor son from the 
standpoint of his physical, educational, and religious 
welfare, as well as his home environment. 

The plaintiff has been employed as secretary to the 
base commander of the Lincoln Air Force Base at an 
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annual salary of $6,155. The government has ordered 
the closing of the base, which is expected to be com- 
pleted the latter part of June 1966. A program has been 
set up by the federal government to provide employ- 
ment at the same salary for certain civilian employees 
in civil service, of which plaintiff is one, whose positions 
are lost by base closings. Plaintiff alleges that it is 
possible she may be required to leave Lancaster County 
in order to protect her employment rights. Plaintiff, 
at the time of hearing, had not applied for the benefits 
of the program. Consequently, the location of her 
anticipated future employment was unknown at the 
time of hearing. 

The trial court denied the application, and provided 
that the custody of the minor son should be with the 
defendant during the school year and with the plaintiff 
during the summer months if plaintiff should be re- 
quired to accept employment outside of Lancaster County. 
The trial court increased the child support from $60 to 
$80 per month, to which no objection has been made. 

The evidence shows that the divided custody of the 
minor child has worked out very well. Each of the 
parties has great affection for the child. The court 
in effect found that the best interests of the child re- 
quire the continuance of the arrangement, and if the 
plaintiff is required to leave Lancaster County the de- 
cree should be modified to place the custody of the 
child with the father during the school year and with 
the mother during the summer months. Whether or not 
the mother would be required to leave Lancaster County, 
or where she would go if she did, was not known at 
the time of the hearing. The court evidently concluded 
that without this information the effect upon defendant’s 
rights could not be determined and the right of the 
mother to take the child from the jurisdiction of the 
court under such uncertain circumstances is not jus- 
tified. The question of whether or not a decree of 
child custody should be modified to permit the removal 
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of the child from the jurisdiction of the court is depend- 
ent upon all the attendant circumstances. Where the 
evidence does not show where the child is to be taken, 
nor the effect upon the defendant’s right to partial cus- 
tody and the right of visitation, the refusal of the court 
to make a general authorization to remove the child is 
not unreasonable. This court has in the past permitted 
the removal of minor children where the best interests 
of the child require it and when the place of removal 
and the reasons for the removal establish the necessity 
therefor. But where the evidence is uncertain as to 
the place of removal, or whether or not a removal will 
be made, the trial court may properly refuse such a 
modification until the necessity for the removal of the 
child becomes real and not speculative. The right of 
the defendant to partial custody and his rights of visita- 
tion appear superior to the right of plaintiff to remove 
the child to some unknown place at some unknown 
time. It is only when the necessity for a removal of 
a child from the jurisdiction of the court outweighs 
the rights of the opposing party that a modification 
of the decree to accomplish such purpose will be made. 
We think the speculative evidence of the plaintiff in this 
case and the evidence of the defendant are sufficient to 
support the modification order entered by the trial court. 

Unless a valid reason exists at the time of the hearing 
for removal of a child from the jurisdiction of the court, 
the removal should not be permitted. Otherwise the 
general policy of keeping the minor child within the 
court’s jurisdiction is not overcome. See Crandall v. 
Luhnow, 137 Neb. 13, 288 N. W. 29. We find nothing 
to indicate that the trial court abused its discretion or 
acted unreasonably in disposing of the issue as it did. 
Grothendick v. Grothendick, 175 Neb. 726, 123 N. W. 
2d 646. No basis therefore exists for disturbing the 
action of the trial court under the evidence in the 
record. 

AFFIRMED. 
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Farm BUREAU INSURANCE COMPANY OF NEBRASKA, A 
CORPORATION, APPELLANT, V. ALLIED MuTuaL INSURANCE. 
COMPANY, A CORPORATION, ET AL., APPELLEES. 

143 N. W. 2d 923 


Filed July 8, 1966. No. 36266. 


LL Insurance. This court is committed to a liberal construction- 
of the omnibus statute to effectuate its purpose. 

This court is committed to a broad rather than a.. 
narrow construction of the word “permission” as it is used. 
in the omnibus clause. 

3. Insurance: Automobiles. Where the named insured grants his: 
permittee broad and unfettered dominion over his insured auto- - 
mobile, he also impliedly authorizes his permittee to allow a. 
third person to use it, thus rendering the latter an additional . 
insured. 

4. Automobiles. Where an owner is entrusted with a substitute: 
automobile while his own is in the possession of the lender, in 
the absence of something to the contrary in the agreement, he: 
should enjoy broad and unfettered dominion over the substitute: 
automobile. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAvER, Judge. Reversed and remanded with 
directions. 


Jewell & Otte, for appellant. 


Luebs, Tracy & Huebner, for appellees Allied Mut. Ins. 
Co. et al. 


Tye, Worlock, Knapp & Tye and Jeffrey H. Jacobsen, 
for appellees Aetna Cas. & Sur. Co. et al. 


Warren C. Schrempp, Richard J. Bruckner, and Car! 
E. Willard, for appellees Yount et al. 


Heard before CARTER, SPENCER, BosLaAuGH, BROWER, 
SmitH, and McCown, JJ., and Co.wett, District Judge. 


SPENCER, J. 


This is a declaratory judgment action brought by Farm 
Bureau Insurance Company of Nebraska, hereinafter 
referred to as Farm Bureau, to determine what coverage, 
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if any, was afforded defendant Howard L. Seager, here- 
inafter referred to as Seager, under insurance policies 
issued by Farm Bureau, Allied Mutual Insurance Com- 
pany, hereinafter referred to as Allied, and Aetna Cas- 
ualty and Surety Company, hereinafter referred to as 
Aetna. 

The following outline of the facts will present the 
problems involved. Merle Palmberg, hereinafter referred 
to as Palmberg, while working on an Interstate High- 
way construction project approximately 10 miles from 
Lexington, Nebraska, was living with Seager and two 
other fellow employees at Lexington. About July 24, 
1963, Palmberg purchased a 1962 Ford Thunderbird auto- 
mobile, hereinafter referred to as Thunderbird, from a 
salesman for Albert E. Wells, doing business as Wells 
Motor Company, hereinafter designated as Wells, at 
Cozad, Nebraska. Palmberg traded in a 1956 Ford for 
which liability coverage was provided in a policy issued 
by Farm Bureau to Palmberg’s parents. Three days 
subsequent to the accident from which this controversy 
arose, this policy was changed to provide coverage for 
the Thunderbird, and Palmberg, who had recently be- 
come 21 years of age, was included as a named insured 
with his parents. 

As a part of the sales agreement in the purchase of the 
Thunderbird, Wells agreed to make certain repairs. 
Pursuant to previous arrangement, Palmberg delivered 
the car to Wells at Cozad about noon on Saturday, July 
27, 1963. When he returned later in the afternoon, 
he was informed that the repairs could not be com- 
pleted that day. Upon Palmberg’s insistence that he 
needed an automobile to get back to Lexington, to go 
back and forth to work, and for a date, the salesman, with 
the permission of Wells, supplied him with a 1962 Ford 
Galaxie, hereinafter referred to as Galaxie, from the 
used car lot. The salesman affixed dealer’s plates to 
the Galaxie and gave Palmberg a 48-hour dealer’s permit 
made out in his name. Wells had coverage on this 
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automobile under a garage liability insurance policy 
with Allied. The salesman testified that when the 
Galaxie was delivered to Palmberg, no restriction was 
imposed as to his use, possession, control, or custody of 
it. No restrictions of any kind were even discussed. 
Palmberg testified in substance that he took it for granted 
he could treat the car as his own and could loan it to 
someone else if he wished. 

About 5:30 a.m., July 28, 1963, when Palmberg re- 
turned from work, Seager, who was a foreman on the 
Interstate project and one of Palmberg’s superiors, was 
just getting up. He appeared depressed and talked 
about his boy who had polio, and said that he wanted to 
go home for the day. Seager, whose home was at Lake 
Manawa, Iowa, had been furnished the exclusive use of 
a pick-up which he on occasions drove home. The pick- 
up furnished to Seager had been transferred by his 
previous employer to Missouri Valley Construction Com- 
pany, the employer on the Interstate project, and was 
covered by the Aetna policy. Palmberg testified that 
Seager complained that the pick-up rode hard, and asked 
if his car was out in front. Palmberg told him it was 
being repaired, but that Wells had furnished him a car 
to use, he was welcome to use it if he liked, and Seager 
decided to take it. Seager’s testimony is to the effect 
that he was going to use the pick-up but at Palmberg’s 
insistence he took the Galaxie. Regardless of which 
version is accepted, Seager was using the Galaxie with 
the express permission of Palmberg. 

Later that day, July 28, 1963, Seager, while operating 
the Galaxie owned by Wells and supplied to Palmberg, 
collided with an automobile owned and operated by 
Leonard C. Yount. Yount was injured in the collision 
and his wife was killed. He filed two actions against 
Seager, one individually and one as administrator of his 
wife’s estate. Seager was subsequently convicted on a 
charge of motor vehicle homicide growing out of the 
collision. 
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The trial court specifically found that when the Gal- 
axie was delivered to Palmberg it became a temporary 
substitute automobile; that Wells did not give express 
permission to Palmberg to loan or deliver possession 
of said automobile to anyone else, nor did he place any 
restrictions on its use by Palmberg; that Seager was 
using the Galaxie with Palmberg’s express permission; 
and that Palmberg was not an occupant of the Galaxie 
when it was involved in the collision. The court then 
entered judgment that the Farm Bureau policy provided 
primary coverage to the Galaxie at the time of the 
collision, and that neither the Allied nor the Aetna policy 
provided any coverage. Farm Bureau perfected an ap- 
peal to this court. 

Farm Bureau in its brief concedes that it is unable to 
make a case against Missouri Valley Construction Com- 
pany, the employer of Seager and Palmberg, or its 
insurer, Aetna. No further reference will be made here- 
in to either of those defendants. 

Farm Bureau’s assignments of error are directed to its 
contention that Allied should be held to have the primary 
coverage herein, and that the Farm Bureau coverage 
should be held to be excess coverage only. 

The following pertinent comparable provisions from 
the two policies are of interest herein: 

7 FARM BUREAU 

“Persons Insured. The following are insureds under 
Part I: (a) * * * (2) any other person using such auto- 
mobile, provided the actual use thereof is with the per- 
mission of the named insured; * * *.” 

ALLIED 

“Persons Insured. Each of the following is an insured 
under Part I, * * * (3) With respect to the Automobile 
Hazard: (a) any person while using, with the permission 
of the named insured, an automobile to which the in- 
surance applies under paragraph 1 (a) or 2 of the Auto- 
mobile Hazards, provided such person’s actual operation 
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or (if he is not operating) his other actual use thereof 
is within the scope of such permission, * * *.” 

Paragraph 1 (a) is as follows: “The ownership, 
maintenance or use of any automobile for the purpose 
of garage operations, and the occasional use for other 
business purposes and the use for non-business purposes 
of any automobile owned by or in charge of the named 
insured and used principally in garage operations, * * *.” 

FARM BUREAU 

“Other Insurance. If the insured has other insurance 
against a loss covered by Part I of this policy the com- 
pany shall not be liable under this policy for a greater 
proportion of such loss than the applicable limit of lia- 
bility stated in the declarations bears to the total appli- 
cable limit of liability of all valid and collectible insur- 
ance against such loss; provided, however, the insurance 
with respect to a temporary substitute automobile or 
non-owned automobile shall be excess insurance over 
any other valid and collectible insurance.” 

ALLIED 

“Other Insurance. If the insured, or with respect to 
Part II the claimant, has other insurance against a loss 
covered by this policy, the company shall not be liable 
under this policy for a greater proportion of such loss 
than the applicable limit of liability under this policy 
for such loss bears to the total applicable limit of liability 
of all valid and collectible insurance against such loss. 

“The above provision shall not apply with respect to 
other insurance stated to be applicable to the loss only 
as excess insurance over any other valid and collectible 
insurance or on a contingent basis.” 

Additionally, there is attached to the Allied policy 
an endorsement covering customer rental, as follows: 
“In consideration of a premium charge of $21.51, it is 
agreed that such insurance as is afforded by the Policy 
for Bodily Injury Liability, for Property Damage Lia- 
bility and for Automobile, Medical Payments applies 
with respect to any automobile while rented to a cus- 
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tomer of the named insured while such customer’s auto- 
mobile is temporarily left with the named insured for 
service or repair. The premium for this insurance shall 
not be subject to adjustment upon cancellation by the 
named insured.” 

It is apparent that the Galaxie was not an owned 
automobile under the terms of the Farm Bureau policy. 
The trial court determined that when the Galaxie was 
delivered to Palmberg, it became a “ ‘temporary substi- 
tute automobile.’ ” It is immaterial to a discussion herein 
as to whether the Galaxie is a nonowned automobile or 
a temporary substitute automobile, for the “Other In- 
surance” provision of the policy appears to apply as 
equally to one as to the other. 

Before we have a problem as to who is the primary 
insurer, we must determine whether Seager is afforded 
coverage as an additional insured under the omnibus 
clause of both the Farm Bureau and the Allied policies. 
The policies provide coverage if he was using the Galaxie 
with the permission of the named insured. It is ad- 
mitted that Seager was using the Galaxie with the ex- 
press permission of Palmberg, who concededly would be 
covered under both policies. It is Farm Bureau’s con- 
tention that if Palmberg had been driving the Galaxie, 
the Farm Bureau policy would not provide primary cov- 
erage upon the Galaxie if there were other collectible 
insurance. Its policy in that event would be secondary 
to the other collectible insurance, and therefore would 
provide only excess coverage. 

In Turpin v. Standard Reliance Ins. Co., 169 Neb. 233. 
99 N. W. 2d 26, we held: ‘Where two motor vehicle 
liability policies contained identical omnibus clauses re- 
lating to prorating of loss occurring under the provisions 
of such policies and a driver, not the owner of the motor 
vehicle, was driving it with the owner’s permission and 
became involved in an accident resulting in injury and 
property damage for which a judgment was obtained 
against him, the insurance carried by such driver would 
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be excess over all other insurance, and the insurance car- 
rier of the owner of the motor vehicle would be liable 
for the entire judgment sustained against the driver to 
the extent of the limit of such policy.” 

The trial court specifically held that Palmberg had 
not been given express permission to loan the Galaxie 
to any other person. There is no evidence in this record 
that Palmberg’s parents, who were the named insureds 
in the Farm Bureau policy, gave him express permission 
to loan the 1956 Ford described in the policy, or any 
substitute automobile, to any person. Is express permis- 
sion to loan essential to recovery under the two policies? 
We determine that it is not. 

In Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 
75, 125 N. W. 2d 179, this court, recognizing the salutary 
purpose of the omnibus statute, decided it should be 
given a liberal construction to effectuate its purpose, 
and adopted what is known as the “initial permission 
rule” in the construction of the omnibus clause. In that 
case, we said: ‘The statute is remedial in nature and 
has for its purpose the protection of the public against 
damages resulting from accidents arising because of the 
negligent use of automobiles by irresponsible and non- 
insured permittees. The statute should be construed to 
accomplish the purpose and policy of the legislation. 
We must therefore reject the contention that the lan- 
guage of the omnibus statute means that the permission 
to use the car in a specified manner or for a specified 
purpose only bears upon the liability where permission 
to use the car is in fact given. Under this rule as stated 
in 5A Am. Jur., Automobile Insurance, § 99, p. 99, a 
deviation from the permitted use is immaterial, the only 
essential being that permission be given for use in the 
first instance.” 

Protective Fire & Cas. Co. v. Cornelius, supra, commits 
us to a broad rather than a narrow construction of the 
word “permission” as it is used in the omnibus clause. 
With this in mind, the following statement from 7 Am. 
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Jur. 2d, Automobile Insurance, § 116, p. 431, is enlighten- 
ing: “It has frequently been stated that, as a general 
rule, the permission given by the named insured to an- 
other to use the named insured’s car does not authorize 
the permittee to allow a third party to use the car, and 
that if the permittee does allow a second permittee to 
use the car, such use is not ‘with the permission of the 
named insured’ as those words are used in the omnibus 
clause. However, the effect of this strict rule has been 
greatly diluted by reason of the fact that many of the 
courts recognizing the rule have substantially modi- 
fied it by stating that in every case where the first per- 
mittee permits another to use the insured automobile, a 
factual determination must be made whether the initial 
grant of permission was broad enough to include an 
implied grant to the permittee of authority to give 
another use of the automobile and thus render the lat- 
ter an additional insured under the omnibus clause. 
Many courts have even gone one step further and hold 
that where the named insured grants his permittee broad 
and unfettered dominion over his insured automobile, 
he also impliedly authorizes his permittee to allow a 
third person to use it, thus rendering the latter an ad- 
ditional insured.” (Italics supplied.) 

The record :affirmatively shows that no restrictions 
were placed by Wells on Palmberg’s use, possession, cus- 
tody, or control of the Galaxie. When Palmberg was 
notified of the collision, he drove to Cozad to see Wells, 
and Wells told him: ‘“* * * you shouldn’t have bor- 
rowed a car to this fellow, but we should have told you 
not to.” 

Allied assumes that because Palmberg gave certain 
reasons to show his need for a car, that the use of the 
car he received was restricted to the uses he enumerated. 
Without more appearing, we do not believe the evidence 
will warrant that assumption. It is more logical to believe 
that the car was delivered for any purpose for which 
he would need to use a car. Palmberg had just pur- 
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chased and taken title to the Thunderbird 3 days before. 
At that time, he surrendered the possession of his old 
automobile. When the Thunderbird could not be re- 
paired, he was told they would keep it over and let him 
use another car. He told them he would like to have a 
pretty decent one, and they gave him the Galaxie. This 
is not the usual situation where one borrows an auto- 
mobile for a specific purpose. This is a business trans- 
action, and must be interpreted in that light. The Thun- 
derbird was to be repaired by Wells. He could not do 
it at the time agreed, so made other arrangements for 
Palmberg’s convenience during the interim. The Allied 
policy had an endorsement permitting Wells to rent 
automobiles to those who brought them in for repairs. 
Here, Wells was obligated to repair the Thunderbird, 
and, because of the nature of the transaction, he saw 
fit to furnish Palmberg an automobile without making 
a rental charge. 

We determine that the evidence justifies the conclu- 
tion that Palmberg had the unrestricted use of the Gal- 
axie. In the absence of restrictions otherwise, he could 
treat the Galaxie as his own. An owner has an absolute 
right to loan his automobile to another. Where an 
owner is entrusted with a substitute automobile while 
his own is in the possession of the lender, in the absence 
of something to the contrary in the agreement, he 
should enjoy broad and unfettered dominion over the 
substitute automobile.. From Palmberg’s use, under the 
circumstances, must flow an implied consent to the loan 
of the Galaxie, which would place Seager in the same 
situation as Palmberg, who had initial permission to use 
the automobile. See, Hardware Cas. Co. v. Massachu- 
setts Bonding & Ins. Co., 129 N. Y. S. 2d 304; Krebsbach 
v. Miller, 22 Wis. 2d 171, 125 N. W. 2d 408, 4 A. L. R. 3d 
1; and cases cited at 4 A. L. R. 3d 80. We determine 
that Seager was an additional insured within the provi- 
sions of both policies. 

This brings us to the question of the nature of the lia- 
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bility between Farm Bureau and Allied. We have de- 
termined that Seager is included as an additional in- 
sured in the Allied policy, which provides coverage 
for the Galaxie. The Farm Bureau policy specifically 
provides: ‘* * * provided, however, the insurance with 
respect to a temporary substitute automobile or non- 
owned automobile shall be excess insurance over any 
other valid and collectible insurance.” 

There can be no question but that as to Farm Bureau 
the Galaxie was a temporary substitute or nonowned 
automobile. By its express terms, the Farm Bureau 
policy only becomes effective on the exhaustion of other 
valid and collectible insurance. We determine, there- 
fore, that Allied, which provided coverage for the Gal- 
axie, has the primary coverage for Seager. Allied, 
therefore, is principally liable to the full extent of its ' 
policy limits, and Farm Bureau has excess coverage 
to the extent of its policy limits. This is in harmony 
with our holding in Turpin v. Standard Reliance Ins. 
Co., 169 Neb. 233, 99 N. W. 2d 26, where the two 
liability policies contained identical omnibus clauses, 
set out heretofore. 

For the reasons given, the judgment of the district 
court is reversed and the cause is remanded for the 
entry of a judgment in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STaTE oF NEBRASKA, APPELLANT, v. RoBerT M. HacGeEn, 
APPELLEE. 
148 N. W. 2d 904 


Filed July 8, 1966. No. 36330. 


1. Automobiles: Intoxicating Liquors. Under the implied consent 
law a person, charged with driving a motor vehicle on the 
public highways of the state, consents to the giving of a sample 
of blood or urine for chemical analysis when he makes use of 
the highways. 
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: . An arresting officer is not required to inform 
one charged with operating a motor vehicle while under the 
influence of alcoholic liquor of the consequences of his refusal 
to give a blood or urine sample as provided by the implied con- 
sent law. 

Constitutional Law: Intoxicating Liquors. The privilege against 
self-incrimination is limited to the giving of oral testimony and 
does not extend to defendant’s body, nor to secretions therefrom, 
nor to the introduction of the chemical analysis in evidence if it 
is otherwise properly obtained. 


eo 


Statutory proceeding for review by a Judge of the 
Supreme Court under section 29-824, Reissue Revised 
Statutes, 1943. Interlocutory order entered. 


Thomas D. Brower and James D. Knapp, for appellant. 
Van Steenberg, Myers & Burke, for appellee. 
Heard before CarTER, J. 


CARTER, J. 


On November 9, 1965, the defendant was convicted 
in the county court of Kimball County for driving a 
motor vehicle on the public highways of the county while 
under the influence of intoxicating liquor, second offense. 
Defendant appealed to the district court. Defendant 
filed a motion to suppress the evidence pertaining to 
or leading up to the giving of a sample of urine for 
urinalysis, as provided by the implied consent law, in 
that it was in contravention of defendant’s constitutional 
rights. The trial court sustained the motion and the 
county attorney has appealed pursuant to the provisions 
of section 29-826, R. R. S. 1943. The case has been 
briefed and orally argued to the writer of the opinion 
as the single judge assigned to hear and determine the 
issue in accordance with the procedure provided by sec- 
tions 29-824 and 29-826, R. R. S. 1943. 

The evidence is as follows: Defendant was operat- 
ing his motor vehicle on a public highway when he was 
stopped by a state patrolman, given physical tests, and 
arrested for driving while under the influence of alco- 
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holic liquor. The patrolman testified that he advised 
the defendant that he was going to ask him some ques- 
tions, told him that he did not have to answer, and 
that any answers given could be used against him as 
evidence in court. He testified he informed the defend- 
ant that when they got to the sheriff’s office, he could 
call anyone he desired, including an attorney. The de- 
fendant made two telephone calls after arriving at the 
sheriff’s office. The patrolman also requested and ob- 
tained a urine specimen from the defendant. The 
patrolman further testified that he advised defendant 
he could give either a blood or urine test and defendant 
élected to give a urine specimen. The patrolman said 
he told the defendant the following: “I stated that he 
was required by law to give a urine sample to show how 
much alcohol he had in his system either by a urine 
or blood test.” He was then asked: “Did you tell him 
the state of the law in the event that he refused any such 
test?” His answer was: “Yes, sir, I stated it upon 
refusing to give a specimen to determine how much al- 
cohol he had in his system that you could and you will 
go to court for what we called implied consent in re- 
fusing to give a test.” 

Defendant first contends that he was not adequately 
informed by the patrolman of his rights, in that he was 
not correctly informed of the consequences if he failed 
to give a blood or urine sample. The officer is not re- 
quired to advise a defendant of the consequences of the 
failure to comply with the tests. As we said in State 
v. Oleson, ante p. 546, 143 N. W. 2d 917: “The patrol- 
man was under no more obligation to advise the de- 
fendant that he could have an additional test by a physi- 
cian of his own choosing than he was to inform him of 
his right to subpoena witnesses, to be confronted by his 
accusers, or not to testify without comment thereon by 
the prosecutor.” 

In a similar situation, the Supreme Court of Virginia 
said: “In Walton v. City of Roanoke, 204 Va. 678, 133 
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S. E. 2d 315, we said that ‘the defendant was not com- 
pelled under § 18.1-55 to submit to the blood test. He 
had a choice of either allowing the test to be made or 
refusing it.’ We adhere to that holding. However, the 
statute does not require an accused to submit to a blood 
test in order to avoid prosecution for refusing to take 
it, which may result in the suspension of his operator’s 
license if such refusal is found to be unreasonable. He 
has the power to refuse to submit to the test but no 
right to refuse it. Since there exists no ‘right to re- 
fuse’ to submit to a blood test, the trooper was without 
authority to advise defendant that he had such a right. 
Furthermore, defendant orally consented to submit to 
the test so that it was not incumbent upon the trooper 
to advise him of the consequences if he refused. Had 
defendant refused to submit to the test, it then would 
have been the duty of the trooper to advise the accused 
that ‘refusal to do so constitutes grounds for the revoca- 
tion of the privilege of operating a motor vehicle upon 
the highways of this State.” Caldwell v. Common- 
wealth, 205 Va. 277, 136 S. E. 2d 798. In State ex rel. 
Van Ermen v. Burke, 30 Wis. 2d 324, 140 N. W. 2d 737, 
dealing with a similar case, the court said: “Judge 
Schlichting’s determination, that the evidence obtained 
from petitioner’s person by the officers was obtained 
with petitioner’s voluntary consent, is also supported 
by the weight of the evidence. * * * Furthermore, we 
are not aware of any holding by this court or the United 
States supreme court that a person accused of crime 
must be informed of any right to refuse to consent to a 
search being made of his person or premises.” 

It is contended that the failure to inform defendant 
correctly of the consequences of his refusal to give a 
test under the implied consent law vitiates the test 
taken. As we have heretofore shown, the arresting of- 
ficer is not required to inform the defendant of such 
fact. But it is further urged that where the officer pur- 
ports to inform a defendant of such consequences, he 
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must do so correctly. The complaint as to incorrectness 
is that the officer informed the defendant that if he re- 
fused to give a sample, he could and would have been 
taken to court instead of to the Director of Motor Ve- 
hicles as the law provides, for refusing the test under 
the implied consent law. It is asserted that the error 
resulted in coercing the defendant to give the test. The 
use of the word “court” instead of “Director of Motor 
Vehicles” is not an important element of information 
to the defendant. It is the fact that defendant subjects 
himself to a suspension of his driver’s license that is 
important. Even if the patrolman were required to give 
correct information, the error was not material and does 
not constitute a threat, or duress, or coercion of the 
defendant. In Prucha v. Department of Motor Ve- 
hicles, 172 Neb. 415, 110 N. W. 2d 75, 88 A. L. R. 2d 
1055, we held that the privilege against self-incrimina- 
tion is limited to the giving of oral testimony. It does 
not extend to the use of the defendant’s body as physical 
or real evidence. 

In State v. Oleson, supra, we said: “But irrespective 
of the facts in the instant case, the validity of the test 
is not impaired. The privilege against self-incrimina- 
tion is limited to the giving of oral testimony and does 
not extend to defendant’s body, nor to secretions there- 
from, nor to the introduction of the chemical analysis 
in evidence. Swingle v. United States, 151 F. 2d 512; 
United States v. Nesmith, 121 F. Supp. 758; Holt v. 
United States, 218 U. S. 245, 31S. Ct. 2, 54 L. Ed. 1021; 
Prucha v. Department of Motor Vehicles, 172 Neb. 415, 
110 N. W. 2d 75, 88 A. L. R. 2d 1055.” 

I necessarily conclude that the taking of the urine 
sample in the instant case was taken with the implied 
consent of defendant, as well as with his express con- 
sent; that the privilege of self-incrimination was not 
violated; and that the defendant was adequately ad- 
vised of his constitutional rights in the obtaining of the 
sample of urine for the purpose of determining its alco- 
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holic content. It is my opinion that the trial court was 

in error in suppressing the evidence of alcoholic content 

in the urine specimen provided by the defendant. 
INTERLOCUTORY ORDER ENTERED. 


GEORGE WASSERBURGER ET AL., APPELLEES AND CROSS- 
APPELLANTS, V. BILL B. COFFEE ET AL., APPELLANTS AND 
CROSS-APPELLEES, GERTRUDE QUINTARD ET AL., INTERVENERS- 
APPELLEES AND CROSS-APPELLANTS. 
144 N. W. 2d 209 
Filed July 15, 1966. No. 36049. 


Appeal from the district court for Sioux County: 
ALBERT W. CritTEes, Judge. On rehearing. See ante p. 
149, 141 N. W. 2d 738, for original opinion. Original 
opinion adhered to as modified. 


Neighbors & Danielson, for appellants. 


Atkins, Ferguson & Nichols, for appellees and inter- 
veners-appellees. 


R. O. Canaday and Wilber S. Aten, for amicus curiae. 


Heard before WuitE, C. J., CARTER, SPENCER, BOSLAUGH, 
BROWER, SMITH, and McCown, JJ. 


McCown, J. 

On rehearing, we adhere to our original opinion except 
for its application to the lands of S. C. Turnbull. 

The judgment of the district court contained a specific 
finding and description of all lands as to which re- 
ceiver’s entry receipts were dated prior to March 27, 
1889. It did not include any land of S.C. Turnbull. The 
memorandum opinion found that as to the remainder 
of the lands of plaintiffs not described, dates of entry are 
either missing or subsequent to March 27, 1889. The 
findings in the memorandum opinion, however, were 
specifically based on exhibit 13 and that exhibit shows 
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a receiver’s receipt for the east half of the northwest 
quarter and the east half of the southwest quarter of 
Section 22, Township 35 North, Range 54 West, dated 
2-7-89. This was one of the tracts owned by Turnbull, 
and obviously was prior to March 27, 1889. 

The judgment does not state any reason for excluding 
this Turnbull land other than that it was not severed 
from the public domain prior to March 27, 1889. How- 
ever, Turnbull did not testify. There was no specific 
evidence as to the number of his livestock, nor the extent 
of his particular right to an injunction, although there 
is nothing to indicate that his lands were different than 
‘the others. Our original opinion also determines the 
critical effective date for the severance from the public 
domain to be April 4, 1895, rather than March 27, 1889, 
and Turnbull, as well as other plaintiffs, is affected by 
this change in date. It is impossible to determine from 
the record whether or not the omission of this Turnbull 
land from the judgment was an oversight. 

In view of the circumstances, the nature of the action, 
and the interrelationship of the rights of the several 
plaintiffs, that part of our original opinion holding that 
the district court correctly denied injunctive relief as 
to all lands owned by S. C. Turnbull is withdrawn. As 
to his lands, the cause is remanded with authority to 
amplify the findings of the original judgment if the 
omission of the description of the one Turnbull tract was 
correct and deliberate; or otherwise, for further pro- 
ceedings consistent with our original opinion if the 
omission was an oversight. 

ORIGINAL OPINION ADHERED TO AS MODIFIED. 
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GRAINGER BROTHERS COMPANY, A CORPORATION, APPELLANT, 
v. BOARD OF EQUALIZATION OF THE COUNTY OF LANCASTER, 
State oF NEBRASKA, ET AL., APPELLEES. 

144 N. W. 2d 161 
Filed July 15, 1966. Nos. 36111, 36112, 36113, 36114. 


1. Taxation. Taxes on all tangible property and franchises are 
to be levied by valuation uniformly and proportionately. 


2. The rule of uniformity applies to both the rate of taxa- 
tion and the valuation of property for tax-raising purposes. 
3. When a study of sales assessment ratios is shown to 


be statistically reliable, it is entitled to probative value. 

4. Constitutional Law: Taxation. Under the Constitution of Ne- 
braska, Article VIII, section 1, business inventories and real 
estate are in the same class for taxation purposes, and prop- 
erties within the same class are required to be valued and as- 
sessed uniformly and proportionately in order that equalization 
obtain. 

5. Taxation: Appeal and Error. An appeal to the district court 
from action of the county board of equalization is heard as in 
equity, and upon appeal therefrom to this court it is tried de 
novo. 

6. Taxation: Trial. The burden of proof is upon a taxpayer to 
establish his contention that the value of his property has not 
been fairly and proportionately equalized with all other prop- 
erty, resulting in a discriminatory, unjust, and unfair assessment. 

. To secure a reduction in the assessed value of 

tangible property it must be demonstrated by evidence that its 

value has not been fairly and proportionately equalized, and 
is a result of arbitrary or unlawful action. The evidence must 
be such as to indicate the exercise of arbitrary action or the 
failure of plain legal duty, and not a mere error in judgment. 

Where the county assessor does not act upon 

his own information, or does not make a personal inspection of 

the property, any presumption as to the validity of the official 
assessment does not obtain. 

The presumption obtains that a board of 

equalization has faithfully performed its official duties, and in 

making an assessment it acted upon sufficient competent evi- 

dence to justify its action. However, the presumption that a 

board of equalization in making an assessment acted upon suffi- 

cient competent evidence to justify its action disappears when 
there is competent evidence on appeal to the contrary, and from 
that point on the reasonableness of the valuations fixed by the 
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board becomes one of fact based upon evidence unaided by 
presumption. 


Appeals from the district court for Lancaster County: 
ELMER M. ScHEELE, Judge. Reversed and remanded with 
directions. 


Mason, Knudsen, Berkheimer & Endacott, for appel- 
lant. 


Paul L. Douglas, William D. Blue, Ronald D. Lahners, 
Floyd A. Sterns, Walter D. Weaver, and Janice L. Grad- 
wohl, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Ronin, District Judge. 

BRowER, J. 

These cases involve the assessments on stocks of mer- 
chandise, being tangible personal property of the plain- 
tiff and appellant, Grainger Brothers Company, for the 
years 1959, 1960, 1961, and 1962. 

Protests were filed with the defendant and appellee 
board of equalization of the county of Lancaster for 
each of the years mentioned. The protests were each 
denied. On appeal the cases were consolidated for trial 
in district court as was done for briefing and argument 
here. The trial in district court resulted in a finding and 
judgment that the plaintiff’s inventory was fairly and 
properly equalized by the county assessor and the board 
of equalization for each of the years involved and a 
dismissal of plaintiff’s petitions. Plaintiff has appealed 
from an order overruling its motion for a new trial. 

Plaintiff assigns error to the trial court in determining 
the assessed and actual value of its inventories and estab- 
lishing them as set by its order; in failing and refusing 
to equalize assessed and actual values thereof with that 
of other properties in Lancaster County; and in failing 
to reduce the assessed values thereof. 

Plaintiff’s inventory for all of the years in question 
consisted of a full line of dry groceries and perishables 
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sufficient to supply the needs of its retail grocery cus- 
tomers in the Lincoln trade area. In its amended peti- 
tions for the several years plaintiff contended that the 
equalized assessed value of its inventory should be no 
greater than the following: 1959—$186,449; 1960—$180,- 
280; 1961—$211,878; and 1962—$205,369. 

The assessor raised the actual value as originally re- 
ported by plaintiff and set the assessed value at 35 per- 
cent thereof, as follows: 


Year Actual Assessed 
1959 $821,360 $287,476 
1960 794,185 277,965 
1961 904,710 316,650 
1962 933,385 326,685 


The county assessor testified he determined actual 
value of plaintiff’s property for each year involved by 
simply taking the same value as shown on form 2A of 
plaintiff’s personal property tax return for each of said 
years. This value is the dollar amount of the inventory 
as set out in the taxpayer’s latest federal income tax 
return which is required under section 77-1231.01, R. R. 
S. 1943, to be stated in the personal tax return. He did 
not in any way inspect the merchandise in the inventory. 
The assessor speaks of this as “book value.” 

The plaintiff here, however, does not contend the 
actual value of its inventory as determined by the as- 
sessor and board of equalization is in excess of its value. 
It is stipulated that if present, one S. A. Wilson, who 
was the executive vice president and general manager 
of plaintiff from 1950 to 1962 and president in 1962, 
would testify that the fair market value of plaintiff’s 
inventory for the respective years was practically iden- 
tical with that fixed by the assessor as actual value here- 
tofore set out. 

Plaintiff's objection is that the great proportion of the 
tangible property in Lancaster County is systematically 
assessed for less than its actual value, and that the fail- 
ure to fairly and proportionately equalize plaintiffs in- 
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ventory in relation thereto results in a discrimination 
and an unjust and unfair assessment. 

Plaintiff calls attention to Article VIII, section 1, of 
the Constitution of this state which, with certain ex- 
ceptions not applicable to the case before us, requires 
that taxes on all tangible property and franchises are to 
be levied by valuation uniformly and proportionately. 
Homan v. Board of Education, 141 Neb. 400, 3 N. W. 2d 
650. The rule of uniformity applies to both the rate of 
taxation and the valuation of property for tax-raising 
purposes. Gamboni v. County of Otoe, 159 Neb. 417, 
67 N. W. 2d 489; State ex rel. Morton v. Back, 72 Neb. 
402, 100 N. W. 952, 69 L. R. A. 447; Chicago, R. I. & P. 
Ry. Co. v. State, 111 Neb. 362, 197 N. W. 114. 

Plaintiff maintains that the actual value of real estate 
in Lancaster County, which constitutes by far the major 
portion of tangible property, is systematically under- 
valued, resulting in the discrepancy claimed. 

To understand the valuation placed upon real estate in 
the county involved, it is here necessary to relate some 
of the history of its assessment which antedates the 
years involved in the present case. 

In 1953 E. T. Wilkins & Associates, hereinafter called 
Wilkins, a professional appraisal company, reappraised 
all real estate and improvements in Lancaster County. 
The county assessor testified that Wilkins did a good and 
thorough job. In 1953 the State Board of Equalization 
and Assessment increased the value of all lots and im- 
provements to a total valuation of $216,981,750. This 
figure represented 100 percent of value. For the tax- 
able year 1954 the county board of equalization reduced 
the Wilkins appraisal figures on real estate and im- 
provements in Lancaster County to correspond to the 
total valuation placed on real estate by the State Board 
of: Equalization and Assessment the year before.- The 
board of equalization in 1954 in the county assessor’s. 
presence reduced the value of real estate in the following . 
amounts: Urban commercial property’ to 70 percent, 
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rural property to 65 percent, and urban residential prop- 
erty to 60 percent. Actual value then became the 
Wilkins appraisal adjusted to the 70, 65, and 60 per- 
cent values. The 50 percent assessment law then being 
in effect, the assessed value of each of these kinds of 
real estate was assessed at 50 percent. While still in 1954 
the State Board of Equalization and Assessment re- 
duced the actual value of urban residential property 
(60 percent) and urban commercial property (70 per- 
cent), by 10 percent without changing the value of rural 
property. In 1957 the law was changed, making the 
level of assessment 35 percent of actual value. Lan- 
caster County, however, did not change the assessed 
value figures accordingly. What figure had been 50 
percent assessed value then became 35 percent. 

The actual value was not thereafter placed on the 
assessor’s records, but the assessed value alone was 
shown. The assessed value was computed, however, by 
applying different percentages to the Wilkins appraisal, 
viz: 32% percent to rural real estate, 3114 percent to 
urban commercial property, and 27 percent to urban 
residential property. The result, however, is the same 
as if the various changes made by the board of equaliza- 
tion and the State Board of Equalization and Assess- 
ment, and the shifting of the 50 percent assessed valua- 
tion to 35 percent had been spelled out in actual values. 
These changes are illustrated by exhibits 21, 22, and 
23 with respect to the three types of real estate. Ex- 
hibit 23, which deals with urban real estate, is here 
set forth. 


. EXHIBIT 23 
URBAN RESIDENTIAL PROPERTY 
1954 Property valued by Wilkins $10,000.00 
County Board placed this at 60% 6,000.00 


1954 50% law in effect—assessed value of 
(30% of Wilkins | 3,000.00 
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1957 50% changed to 35% but Lancaster 
County made no change. 


1954 State Board reduced 10% $ 300.00 
making assessed value $ 2,700.00 
or 27% 
Could have changed all Wilkins on basis 
of reducing each $10,000.00 to $ 7,714.00 
Then applying 35% making same as- 
sessed value $ 2,700.00 


Exhibit 21 is similar for a rural property appraised 
for $10,000 by Wilkins. It shows the reductions hereto- 
fore mentioned applied to that type of property and the 
change from 50 percent to 35 percent in assessed value, 
and ends by showing that 3214 percent of the Wilkins 
appraised value is the same as 35 percent on a like com- 
puted actual value of $9,285. 


Exhibit 22 covers a $10,000 urban commercial prop- 
erty as affected by the changes pertinent to such prop- 
erty, the result being that 31144 percent of the Wilkins 
appraisal is the same as 35 percent on a similarly com- 
puted actual value of $9,285. 


The only occasion in which the county assessor com- 
putes actual value is when he makes a report to the 
State Board of Equalization and Assessment. He then 
multiplies the assessed value by 2.857 which transforms 
the 35 percent to 100 percent and writes the result on 
this report as the actual value. 


The county assessor testified that if nothing was done 
to affect ‘‘their character or their construction, * * * 
or buildings, or something of that sort,” these assess- 
ments remained the same after the adjustment made 
by the State Board of Equalization and Assessment in 
1954. The level was set by the State Board of Equaliza- 
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tion and Assessment and the three levels between urban 
residential, urban commercial, and rural real estate were 
maintained from 1959 through 1962. This was done in 
order to keep the assessed valuations in line with those 
determined by the State Board of Equalization and 
Assessment in 1953. He stated this was done although 
real estate after 1958 was steadily rising in value. The 
defendants were served with requests to make admis- 
sions which includes the following: 3. “It was the policy 
and practice of the County Assessor of Lancaster County 
to maintain the evaluation for tax purposes of real prop- 
erty in Lancaster County at the same levels established 
by E. T. Wilkens & Associates as adjusted by the State 
Board of Equalization in 1954 for the years from 1954 
through 1962.” To this the defendants replied: “Adnftit 
Request No. 3 with the qualification that in the year 
1954 the Board of Equalization of Lancaster County, 
Nebraska, upon the recommendation of the Lancaster 
County real estate classification and reappraisal com- 
mittee also made an adjustment in real estate values.” 
The testimony of both the assessor and an employee 
engaged in the appraisal work in that office with respect 
to the assessment of newly constructed improvements 
on property is enlightening. Their two stories are in 
complete agreement. They show that new construction 
was appraised and assessed on cost levels prevailing in 
1952 which Wilkins used in 1953. On obtaining informa- 
tion from the-authorities of the city of Lincoln that new 
construction had been authorized, an appraiser went to 
the premises and examined the improvement as it ws 
being constructed. He measured the building and noted 
the type of construction. He procured the cost thereof 
from a detailed cost data book, exhibit 24, left by Wilkins 
after the completion of its appraisal in 1954, referred 
to at times as the “cost guide.” It is based on 1952 costs. 
The cost of the improvements at the 1952 value thus 
obtained was placed on the appraisal. In many in- 
stances new types of construction had become prevalent 
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since 1952 which were not specified in this cost data 
book. As to them the appraiser procured the costs 
either from the contractors, or from others engaged in 
construction or the furnishing of materials. These new 
costs were then discounted 15 percent to 20 percent to 
bring them down to the 1952 level of the costs as set 
out in the cost guide book. The new costs as discounted 
were then added to the appraisal procured through the 
cost guide. Then the sum was further reduced by 5 
percent for depreciation. This discount for depreciation 
was made even before the building was completed. No 
other allowance for depreciation appears to have been 
ordinarily given. The sum so added as discounted was 
designated on the appraisal card as the appraised value. 
It was not, however, either the assessed value or actual 
value. The assessed value was obtained by multiplying 
this appraised value by the same percentages applied to 
the original appraised value of Wilkins, to wit: 3214 per- 
cent for rural property, 3114 percent for urban commer- 
cial property, and 27 percent for urban residential prop- 
erty. There is no dispute as to this manner of apprais- 
ing new construction, nor its assessment thereafter. Nei- 
ther is it disputed that its purpose was to keep the valua- 
tion of new construction on the level of the Wilkins 
appraisal and at 1952 prices. All this is conceded by 
other answers of defendants to requests for admissions. 

An example of this method of appraisal applied to resi- 
dential property was received in evidence as exhibit 25. 
The exhibit itself contains a diagram showing the dimen- 
sions of the house being constructed and figures used 
by the appraiser in his computation of the appraised 
value from the Wilkins cost data. An abbreviated ab- 
stract of this exhibit shows the ultimate compilation of 
the results of the appraisal as well as its application to 
actual and assessed value with the detailed figures 
omitted. It is here set forth: 

Appraised - 1959 | 

1 Cost guide 10,230 
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2 Non-cost guide 
(minus 15-20%) 


A. Split level 700 

B. Carport 600 

C. Storage 50 
3 Replacement value 11,580 
4 Less: 5% dep’n 580 
5 “Appraised value” 11,000 
6 Assessed value 2,970 
7 9% of appraisal 27% 
8 Computed Actual (Value) 8,485 


(2.857 x 2,970) 
Similar appraisals are in evidence. Not only the new 
buildings were adjusted to the Wilkins values, but in 
case of new additions, the land was also. This was done 
by consulting values as to lots in previously existing 
additions on the appraisal cards on file in the assessor’s 
office and by consulting tables in the Wilkins guide with 
respect to standard depth in the measurement of lots 
and variations therefrom with values set out with respect 
to different depths. 

Dr. James B. Hassler, a professor at the University 
of Nebraska with degrees from the University of Cali- 
fornia in agricultural economics and with a minor in 
statistics, testified with respect to an unbiased appraisal 
made between assessed value and sales value of real 
property in the city of Lincoln. He used as data exhibits 
1, 2, and 3 which were transcripts prepared by the regis- 
ter of deeds of Lancaster County for the use of the State 
Board of Equalization and Assessment. These transcripts 
contained five percent of all real estate sales in the 
city of Lincoln for the years 1959 through 1962. The 
data'was selected from every addition and subdivision. 
He also used exhibit 12. which is a compilation of all sales 
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in Lancaster County in 1960 where the consideration 
exceeded $40,000 and was less than $1,000,000. 

Dr. Hassler testified the raw data for the years 1959 
to 1962 was carefully screened by him. He rejected 
sales where the assessed value was very small com- 
pared to the sales price because these indicated a sale 
of residential property that had not been finally as- 
sessed. He excluded items where the names indicated 
relationship between grantor and grantee. Items hav- 
ing assessed valuations higher than 60 percent and less 
than 10 percent were excluded because he felt they 
might be questionable. There were very few above 60 
percent and most of those under 10 percent were partial 
assessment situations. He took steps to prevent dupli- 
cation between items on exhibit 12 and those on exhibits 
1, 2, and 3. 

The doctor used 100 items for the years 1959 and 1961 
and all items for 1960 (431) and 1962 (693). He com- 
pared results in exhibit 12 with the other exhibits for 
the several years to determine whether there was bias 
in favor of low valued over high valued property. The 
doctor considered there was no significant variation be- 
tween high and low valued properties. The sales price 
was computed from revenue stamps on the deeds. He 
tested each of the several exhibits by using two methods, 
one the aggregate ratio used by the Tax Commissioner 
(consisting of dividing the sum of the values of the 
actual sales into the sum of the actual assessed value), 
and the simple average assessment ratio (computing the 
ratio between sales and assessments on each sale, add- 
ing them together, and dividing the result by the num- 
ber of cases considered). Dr. Hassler determined from 
the samples the ratio of assessed values to sales values 
for each of said years. Using an estimated standard of 
error for both types and for all years involved where 
annual random samples had been taken, Dr. Hassler 
testified he was able to state that the estimates, which 
are hereafter listed, would not deviate more than 1.5 
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to 2 percent plus or minus from the averages found. He 
stated that the sample sized was significantly large and 
the estimates were statistically sound. He prepared an 
analysis of the ratio of sales values with his estimated 
standard, which follows: 
ANALYSIS OF THE RATIO OF 
SALES VALUES TO ASSESSED VALUES 
Lancaster County—1959-62 
a ae % 


Estimated Estimated 

Sample Standard Standard 

Year Size Rw Error Rs Error 
1959 100 2477 0091 2451 0051 
1960 431 .2466 .0049 2434 .0023 
1961 100 2407 .0051 2243 .0057 
1962 693 2397 .0054 2319 .0024 


In the above table Rw refers to the aggregate ratio sys- 
tem and Rs to the simple average ratio. The doctor con- 
cluded that to equalize the inventories of the plaintiffs 
for the 4 years they should be assessed at 24.03 percent 
of value. 

The defendants contend the sales assessment ratio as 
presented by Dr. Hassler should not be considered. They 
call attention to the case of Carpenter v. State Board of 
Equalization & Assessment, 178 Neb. 611, 134 N. W. 
2d 272, where, because of deficiencies in their prepara- 
tion, sales assessment ratios were not accepted. Here, 
however, there is detailed testimony by an expert con- 
cerning their preparation and their dependability. They 
are related to four such separate ratio studies in four 
succeeding years and tested by applying a special one 
designed to test the 1960 ratio and inferentially the 
others. Moreover, the testimony of the county asses- 
sor and the appraiser from his office lends strength to 
the conclusions inferable from the sales assessment 
studies which in turn give weight to that of the assessor 
and his appraiser. When a study of sales assessment 
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ratios is shown to be statistically reliable, it is entitled to 
probative value. Sioux City Bridge Co. v. Dakota Coun- 
ty, 110 Neb. 597, 194 N. W. 729; In re Appeals of Kents 
2124 Atlantic Ave., Inc., 34 N. J. 21, 166 A. 2d 763; Baken 
Park, Inc. v. County of Pennington, 79 S. D. 156, 109 N. 
W. 2d 898; People ex rel. Hillison v. Chicago, B. & Q. 
R.R. Co., 22 Ill. 2d 88, 174 N. E. 2d 175. 

Under the Constitution of Nebraska, Article VIII, sec- 
tion 1, business inventories and real estate are in the 
same class for taxation purposes, and properties within 
the same class are required to be valued and assessed 
uniformly and proportionately in order that equalization 
obtain. Homan v. Board of Equalization, 141 Neb. 400, 
3 N. W. 2d 650; Chicago, R. I. & P. Ry. Co. v. State, 111 
Neb. 362, 197 N. W. 114; H/K Company v. Board of 
Equalization, 175 Neb. 268, 121 N. W. 2d 382. 

In Newman -v. County of Dawson, 167 Neb. 666, 94 
N. W. 2d 47, the following rules are set forth: “An appeal 
to the district court from action of the county board of 
equalization is heard as in equity, and upon appeal 
therefrom to this court it is tried de novo. 

“The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has been 
arbitrarily or unlawfully fixed by the county board of 
equalization in an amount greater than its actual value, 
or that its value has not been fairly and proportionately 
equalized with all other property resulting in a discrim- 
inatory, unjust, and unfair assessment. 

“‘To secure a reduction in the assessed value of tangible 
property it must be demonstrated by evidence that the 
assessment is grossly excessive or that its value has 
not been fairly and proportionately equalized, and is a 
result of arbitrary or unlawful action. The evidence 
must. be such as to indicate the exercise of arbitrary 
action or the failure of plain legal duty, and not a mere 
error in judgment.” 

Where the county assessor does not act upon his own 
information, or does not make a personal inspection of 
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the property, any presumption as to the validity of the 
official assessment does not obtain. H/K Company. v. 
Board of Equalization, supra. 

“The presumption obtains that a board of equalization 
has faithfully performed its official duties, and in mak- 
ing an assessment it acted upon sufficient competent evi- 
dence to justify its action. However, the presumption 
that a board of equalization in making an assessment 
acted upon sufficient competent evidence to justify its 
action disappears when there is competent evidence on 
appeal to the contrary, and from that point on the rea- 
sonableness of the valuations fixed by the board becomes 
one of fact based upon evidence unaided by presump- 
tion.” L. J. Messer Co. v. Board of Equalization, 171 
Neb. 393, 106 N. W. 2d 478. 

We now apply these rules to the evidence previously 
outlined. It clearly appears that the assessor and taxing 
authorities of Lancaster County have kept real estate 
values therein on a level with those fixed by the State 
Board of Equalization and Assessment in 1953. This is 
done designedly and systematically. It is done although 
the assessor testified there has been a steady rise in 
real estate values. The value of new construction is 
appraised in relation to replacement value from Wilkins 
cost guide where possible. The Wilkins cost guide lists 
prices of 1952. Where information concerning new 
materials or construction is not shown in the guide, it is 
discounted 15 to 20 percent. A depreciation of 5 per- 
cent is immediately given before construction is com- 
plete. If an improvement is only 50 percent completed 
on the date of assessment, the partial structure is listed 
at 50 percent of the appraised value with the discounts 
and depreciation already allowed. Then the rate on the 
new improvement is applied, not at 35 percent, but at 
27 percent, 3114 percent, or 32%4 percent by reason of a 
reduction made by the State Board of Equalization and 
Assessment in 1953. This is done for the purpose of 
equalizing real estate values. Indeed the systematic 
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plan seems to have resulted in establishing uniformity 
and equality in the valuation of real estate for taxation. 
We conclude, however, that as it affects valuation of the 
plaintiff’s inventories of merchandise here valued for 
taxation at its true actual value, it perpetuates a syste- 
matic and unlawful discrimination. Plaintiff has estab- 
lished that the value of its property has not been fairly 
and proportionately equalized with other property, re- 
sulting in a discriminatory, unjust, and unfair assess- 
ment. 

It is now necessary to determine the extent and nature 
of the relief to be granted. From the evidence the total 
actual value of real estate and of inventories assessed 
in Lancaster County for three of the four years in ques- 
tion appears. They are here set out for each year, the 
first figure being the real estate: 1959, $449,420,485 and 
$30,381,240; 1960, $461,924,270 and $39,384,435; and 1961, 
$476,922,060 and $40,615,225. Apparently the 1962 fig- 
ures were not available. The breakdown between urban 
and rural lands and improvements is not shown except 
as set forth in the order of the State Board of Equaliza- 
tion and Assessment in 1953, which separates the differ- 
ent types of tangible property as follows: Lands and 
improvements, $57,600,900; lots and improvements, $216,- 
981,750; business schedules, $29,482,880; and household 
goods and personal effects, $4,180,990. From the evi- 
dence it is clearly inferable the great portion of increase 
in total value of real estate arises from new construction 
and new additions in and to the city of Lincoln. 

A separate valuation of rural lands upon which the 
percentage of variation from the Wilkins appraisal is 
somewhat higher is not shown for the years involved. 
The intent to hold such valuation to 1953 levels is clearly 
shown, however. Such value of urban commercial prop- 
erty is likewise not shown although maintained at the 
same level. Dr. Hassler did not attempt to segregate urban 
commercial from urban residential because, he testified, 
it was extremely difficult to do from the descriptions, and 
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because he assumed with the passage of time economic 
values would have altered on individual properties and 
the assessed value-sales value ratio would tend to mix 
for all types of property over the period. 

In the case of Baken Park, Inc. v. County of Penning- 
ton, 79 S. D. 156, 109 N. W. 2d 898, the South Dakota 
court had under consideration the value for assessment 
purpose of a shopping center which the owner contended 
and the court found was assessed higher than downtown 
business property, resulting in discrimination. The court 
there considered sales assessment ratios with other evi- 
dence. Holding the plaintiff had established such dis- 
crimination, it stated: “If discrimination exists the 
remedy of the taxpayer is the reduction of his valua- 
tion to such amount as may be necessary to remove it. 
In re Appeals of Jepsen, 76 S. D. 421, 80 N. W. 2d 76. 
This court has recognized that perfect uniformity of 
taxation is a dream unrealized and exact uniformity or 
mathematical accuracy in valuations are impossible, yet 
quoted with approval a statement to assess the prop- 
erty of one person or class at 40%, another at 30% and 
still another at 25% without legislation under appro- 
priate constitutional authority to so classify was the re- 
sult of deliberation or intention. Sioux Falls Savings 
Bank v. Minnehaha County, 29 S. D. 146, 165, 135 N. W. 
689, 693. Constitutional uniformity is then lacking. 
Chicago, R. I. & P. Ry. Co. v. Young, 60 S. D. 291, 244 
N. W. 370. The record here shows more than mathe- 
matical inaccuracy. It was not necessary to prove the 
basis used in assessing every other piece in the city.” 
The court then cited In re Appeals of Kents 2124 
Atlantic Ave., Inc., 34 N. J. 21, 166 A. 2d 763, and further 
said: “In the Kents case, the court decided proof 
of a common level or ratio was not required, stating 
the remedy must be within the practical reach of a 
taxpayer, that he must not be required to prove more 
than sensibly can be expected of him and until a better 
technique appears an average ratio could be used as 
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evidence of a ratio at which an assessment above it 
should be reduced. Requiring proof of a common level 
or general percentage of true value would in many 
cases deprive a taxpayer of a remedy and cannot be 
sanctioned.” In the Baken Park case it appears the 
appellate court was without jurisdiction to determine 
issues of fact or direct the decision of the trial court 
except where the facts were undisputed and were such 
that only one conclusion could be drawn. It did re- 
duce the value, however, because of its finding of un- 
disputed facts and the appellant’s willingness to accept 
the undisputed reduction. 

We are considering the present case de novo. From 
the ratio studies, Dr. Hassler concluded the assessed 
value of plaintiff’s inventories should be 24.03 percent 
of actual value to be equalized with real estate. He 
admitted a possibility of very small error. From the 
testimony of the assessor and his appraiser new con- 
struction was discounted 15 to 20 percent to equate it 
with 1953 values. New construction was immediately 
given a 5 percent depreciation not accorded to other 
real estate or at other times. We conclude also that 
this is by way of equalizing. The 20 percent would 
reduce 35 percent to 28 percent, and 25 percent to 2614 
percent. The percentage cannot be exact. We conclude 
that the assessed value of the plaintiff's inventories 
should be determined by taking 26 percent of the actual 
value as determined by the county assessor for each 
of the years in question. 

The judgment of the trial court is reversed and the 
cause remanded with directions to enter judgment in 
accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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ar RE APPLICATION No. 25315 oF THE CHICAGO, BURLINGTON 
& QuINcY RAILROAD COMPANY AND UNION: PACIFIC 
RAILROAD COMPANY. 

CuIcaco, BURLINGTON & QUINCY RAILROAD COMPANY ET 
AL., APPELLANTS, v. NEBRASKA STATE RAILWAY 
COMMISSION, APPELLEE. 

In RE APPLICATION No. 25315, SuPPLEMENT No. 1, oF 
THE CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 
AND UNION Paciric RAILROAD COMPANY. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET 
AL., APPELLANTS, V. NEBRASKA STATE RaILWAY 
COMMISSION, APPELLEE. 

144 N. W. 2d 432 


Filed July 15, 1966. Nos. 36174, 36173. 


1. Public Service Commissions: Railroads. The Nebraska State 
Railway Commission is without authority to fix or change a 
schedule and classification of rates and charges in the absence 
of notice and hearing as required by section 75-119, R. S. Supp., 
1965. 

‘ . Where the evidence is sufficient to support 

the finding, the Nebraska State Railway Commission may grant 

an application in whole or in part or may restrict or limit the 
grant, but it may not extend the effect of the application and 
thus engage in rate making without notice and hearing. 


Appeals from the Nebraska State Railway Commission. 
Reversed. 


Mason, Knudsen, Berkheimer & Endacott and William 
P. Higgins, for appellants. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before CARTER, SPENCER, BoOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and BURKE, District Judge. 


CARTER, J. 

‘This is an appeal ‘from two orders of the Nebraska 
State Railway: Commission on two-applications. by the 
Chicago, Burlington-:& Quincy. Railroad.Company and. 
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the Union Pacific Railroad Company to establish gradu- 
ated reduced single-line carload freight rates on feed 
grains from eastern and central Nebraska origins to 
western Nebraska destinations on the two railroads with 
the amount of rate reductions based on the weight of the 
carload shipments. The original application was for 
an order to establish such rates from eastern and cen- 
tral Nebraska to Henry and Lyman, Nebraska, and in- 
termediate points, on the Burlington and Union Pacific, 
respectively. The second application was for the pur- 
pose of adding Sanborn and Venango, Nebraska, as des- 
tination points on the Burlington, and Barton, Nebraska, 
as a destination point on the Union Pacific. For the pur- 
pose of determining the common issue in the two appeals, 
we shall decide the cases in a single opinion. 

The commission approved the reduced rates based on 
four weight classifications described in the commission’s 
order as follows: ‘“(1) 180,000 pound minimum, mov- 
ing in shipper owned ‘jumbo’ covered hopper cars but 
mileage allowance is not observed; (2) 180,000 pound 
minimum, moving in carrier owned ‘jumbo’ covered 
hopper cars; (3) 145,000 pound minimum per car used; 
(4) 110,000 pound minimum per car used. These rates 
will not apply on shipments accorded transit and switch- 
ing charges will not be absorbed at destination.” The 
rates for the four classifications progressively increased 
from classification 1 to classification 4, all as applied for 
by the two applicants. 

In entering its order in each of the two applications, 
the commission inserted on its own initiative the fol- 
lowing exception: ‘“Exception-minimum weights shal! 
be as specified herein except that where because of limi- 
tations as to maximum gross weight permitted to move 
over certain portions of a rail branch line, the minimum 
carload weight shall not be greater than the weight 
of the grain in a car that can be safely transported over 
that portion of the rail line.” It is the contention of the 
appealing railroads that this exception compels them to 
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transport feed grains over branch lines with car-weight 
limitations with a lesser rate than that applied for, 
that the exception was ordered without notice and hear- 
ing or stipulation of the parties, and that the effect is 
to establish an arbitrary and unlawful rate as to such 
branch line operations. 

The evidence shows that the Interstate Commerce 
Commission had previously granted similar reduced rates 
on feed grains as those applied for between eastern 
and central Nebraska and eastern Colorado and Wyo- 
ming. One basis of the applications was to obtain com- 
petitive rates in the Nebraska areas affected with those 
granted to buyers in eastern Colorado and Wyoming. 
The evidence also shows that another basis for a reduc- 
tion of rates in the affected areas in Nebraska was to 
attempt to recoup freight rates lost to unregulated motor 
carriers. We think the foregoing evidence sustains the 
order of the commission in granting the reduced rates 
in accordance with the applications. 

The primary issue is the validity of the exception 
contained in the commission’s orders. It must be con- 
ceded that the commission had authority to grant the 
rate reduction applied for under the evidence adduced, 
in whole or in part, or subject to restrictions and limita- 
tions. The railroads in making the application as here 
shown have invoked the jurisdiction of the court to this 
extent. 

In the instant case the commission, by including the 
exception, decreased the freight rates on feed grains cn 
branch lines with load limits beyond the scope of the 
applications. This had the effect of applying reduced 
rates on carload shipments below the minimum weight 
limits which the proposals in the applications requested. 
Since notice was not given of this proposed rate change 
by the commission and no hearing thereafter held on 
the propriety of such a freight rate, the order is prohib- 
ited by section 75-119, R. S. Supp., 1965, which provides 
in part: “Prior to the fixing or changing of any rate, 


590 NEBRASKA REPORTS [VoL, 180 
Chicago, B. & Q. R.R. Co. v. Nebraska State Railway Commission 


the commission shall give the common carriers to be 
affected thereby, ten days’ notice of the time and place 
when and where the rates will be fixed. Such common 
carriers shall be entitled to be heard at such time and 
place to the end that justice may be done.” 

The Attorney General states that the contention of 
the two railroads is that the commission must either ac- 
cept or reject proposed rate changes without alteration 
or limitation. We do not find this to be the contention 
of the railroads. We understand their contention to be 
that the applications may be granted in whole or in 
part, or restricted, or limited, but that they may not be 
extended beyond the power of the commission invoked 
by the applications without complying with section 75- 
119, R. S. Supp., 1965. In the instant case no objectors 
appeared to resist the grant of the applications. The 
evidence of possible discrimination in rates between the 
areas affected and branch lines with gross load limits 
was injected by the staff attorney of the commission, 
not by the appealing railroads. While it is true that 
there was a discrimination as to the charges to be made, 
this does not necessarily mean that there was an unlaw- 
ful discrimination. Chicago, B. & Q. R.R. Co. v. Herman 
Bros. Inc., 164 Neb. 247, 82 N. W. 2d 395; Nebraska Lime- 
stone Producers Assn. v. All Nebraska Railroads, 168 
Neb. 786, 97 N. W. 2d 331. One purpose in applying for 
the reduced rates in the instant case was to recoup lost 
freight charges. It could well be said that the appeal- 
ing railroads could not compete with. unregulated motor 
vehicles in the areas excluded from their applications 
because such rates would not be compensatory. Assum- 
ing the correctness of such position, the imposing of 
such rates could well result in loss to the railroads. To 
impose such a loss without notice, hearing, or a right of 
appeal, is not consonant with the statute or the rules 
of due process. Platte Sand & Gravel Co. v. Chicago, B. 
& Q. RR. Co., 121 Neb. 855, 238 N. W. 766; United Min- 
eral Products Co. v. Nebraska Railroads, 178 Neb. 640, 
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134°N. W. 2d 598. The effect of the exception inserted 
by the commission’s own initiative is to reduce freight 
rates on branch lines having gross load limits under the 
minimums requested in the railroad companys’ applica- 
tions. This is rate fixing without notice and hearing. 
We conclude that the inclusion of the exception by 
the commission, under the facts of this case, amounts 
to rate fixing by the commission without notice and 
hearing required by section 75-119, R. S. Supp., 1965, 
and is not binding on the appellant railroads. The parts 
of the orders of the commission designated “exception” 
are therefore reversed and held for naught. 
REVERSED. 


Curis A. WURTELE ET AL., APPELLANTS, V. CITY OF 
NEBRASKA CITY, APPELLEE. 
144 N. W. 2d 153 


Filed July 15, 1966. No. 36218. 


Municipal Corporations: Appeal and Error. An appeal under the 
provisions of section 16-110, R. S. Supp., 1968, must be taken 
as in other civil actions (sections 24-544, 27-1802, and 27-1803, 
R. R. S. 1948), and in addition thereto, notice of appeal must be 
given and a copy of the petition on appeal must be served as 
required by the act. 


Appeal from the district court for Otoe County: 
Victor H. Scumint, Judge. Affirmed. 


Dwight Griffiths, for appellants. 
Moran & James and William F. Davis, for appellee. 


Heard before CARTER, SPENCER, BosLAUGH, BROWER, 
SmirH, and McCown, JJ., and Dirtricx, District Judge. 


Brower, J. 

The appellants Chris A. Wurtele and others, legal 
owners of the territory affected, bring this appeal from 
an order of the district court for Otoe County dismiss- 
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ing on jurisdictional grounds an appeal to that court from 
an annexation ordinance of the city of Nebraska City. 

The annexation ordinance, No. 1184, of the city was 
passed and approved with the emergency clause April 5, 
1965, and published according to law April 7, 1965. The 
mayor issued his proclamation declaring the ordinance 
was in full force and effect on April 8, 1965. 

Appellants filed an appeal bond in the office of the 
city clerk and treasurer on May 5, 1965, and filed a 
transcript of the proceedings procured from the office 
of the city clerk in the district court for Otoe County 
on May 10, 1965. The appellee filed a motion in the trial 
court to dismiss the appellants’ petition for the reason 
that appellants failed to furnish a bond within the time 
required by section 16-110, R. S. Supp., 1963. The trial 
court found that section was not complete in itself and 
that additionally there must be compliance with sec- 
tions 27-1302 and 27-1303, R. R. S. 1943. 

Appellants contend the emergency clause in the ordi- 
nance was not valid, but it is not necessary for us to de- 
termine that question. It is conceded that the appellee 
is a city of the first class, operating under the commis- 
sion form of government, and under section 19-431, R. R. 
S. 1943, an ordinance without the emergency clause 
would go into effect 15 days after its final passage. There- 
fore, the latest effective date would be 15 days after 
the mayor’s proclamation on April 8, 1965, or April 23, 
1965. The appeal bond was not filed until May 5, 1965. 

This case is determined by our decision in Ulbrick v. 
City of Nebraska City, ante p. 229, 141 N. W. 2d 849. 
There we held: “An appeal under the provisions of 
section 16-110, R. S. Supp., 1963, must be taken as in 
other civil actions (sections 24-544, 27-1302, and 27-1303, 
R. R. S. 1943), and in addition thereto, notice of appeal 
must be given and a copy of the petition on appeal must 
be served as required by the act.” 

The appeal bond was not filed within 10 days of the 
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final passage of the ordinance as required by section 


27-1302, R. R. S. 1943. 


The judgment of the district court in dismissing the 
appeal was therefore without error and is affirmed. 
AFFIRMED. 


RAYMOND KAUFMAN, APPELLEE, V. GEORGE TRIPPLE, 


APPELLANT. 
144 N. W. 2d 201 


Filed July 15, 1966. No. 36256. 


Automobiles: Negligence. The guest statute, section 39-740, 
R. R. S. 1948, provides two distinct grounds of recovery by a 
guest against his host for negligence, one where the host 
driver is under the influence of intoxicating liquor in which event 
he is liable for ordinary negligence, and the other where the 
host is guilty of gross negligence. 

Trial. Where a party tenders an instruction to the court, he 
may not after an adverse verdict complain of its submission 
to the jury. 

Automobiles: Negligence. Evidence as to a host’s drinking of 
intoxicants a short time previous to an accident is a circum- 
stance in determining whether or not the host was guilty of 
gross negligence. 


The contributory negligence of a guest is 
ordinarily a question of fact for the jury. 

Negligence. It is essential to the defense of contributory negli- 
gence that negligence of the plaintiff be a proximate cause or 
a proximately contributing cause of the injury. 

Automobiles: Negligence. A guest is not required to use the 
same degree of care as the driver of the automobile. If a guest 
perceives danger, or should have perceived it under the circum- 
stances shown by the evidence, a duty to warn the driver arises. 
Ordinarily, however, a guest need not watch the road or advise 
the driver in the management of the automobile. 

It is not contributory negligence for a guest 
to sleep while riding in an automobile when he has no knowl- 
edge of negligent driving on the part of his host, or of im- 
pending danger on the highway. 

Negligence. Assumption of risk is available as a defense when 
one voluntarily exposes himself to the injury, even though it 
plays no part in causing the injury. 


594 NEBRASKA REPORTS [ VoL. -180 
Kaufman v. Tripple 


The defenses of contributory negligence and assump- 
tion of risk are not inconsistent defenses, although the evidence 
as to one may tend to prove the other. 

10. Damages. The general rule is that profits derived from a busi- 
ness are not to be considered as earnings and cannot be used as 
a measure of loss of earning power, but where profits are al- 
most entirely the direct result of personal management and en- 
deavor, they are admissible for the sole purpose of estimating 
loss of earning capacity. 

11. Negligence: Damages. The fact that a person was not engaged 
in a gainful occupation when injured by the negligence of 
another does not bar recovery for impairment of his earning 
capacity. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Frrpuer, Judge. Affirmed. 


Holtorf, Hansen & Kortum, for appellant. 
W. H. Kirwin,; for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and CoLweE., District Judge. 


CARTER, J. 

This is an action by Raymond Kaufman to recover 
damages for personal injuries suffered by him while 
riding as a guest in an automobile owned and operated 
by George Tripple. The jury returned a verdict for 
Kaufman against Tripple in the amount of $21,974.75. 
Tripple has appealed. 

On May 31, 1962, Tripple was engaged in the whole- 
sale distribution of beer and had been so engaged for 
10 years. At 10 am. on said day, Kaufman was in 
George’s Tavern in Gering when Tripple came in. 
Tripple told Kaufman he had to call on beer customers 
in Bayard and Bridgeport and asked Kaufman to ride 
along with him. Kaufman accepted the invitation on 
condition that wey would be back between 5 and 6 
o’clock p.m. 

They left in ‘Tripple’ s automobile traveling east on 
Highway No. 92, to Melbeta, where they stopped and 
visited with a ‘customer for a few minutes. They then 
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continued on east.to Highway No. 26, where they turned 
north into Bayard, the intersection of Highways Nos. 92 
and 26 being the place of the accident in this case. They 
went to Reifschneider’s Tavern where they had a beer 
and Tripple discussed his business. They then went to 
Schwartz’ Tavern where, according to Kaufman, they 
had another beer and Tripple’s business was transacted. 
They then went to lunch with one Walt Bretzer, who 
later accompanied them to Bridgeport. They went south 
on Highway No. 26 to Highway No. 92 and turned east to 
Bridgeport, where they remained for a couple of hours. 
They returned to Bayard over the same route they 
traveled going to Bridgeport and went to Reifschneider’s 
Tavern where they had a beer or two. They went from 
there to Schwartz’ Tavern where they remained until 
11:15 p.m. Kaufman played pool while Tripple bought. 
beer for customers. Kaufman testified that Tripple 
drank 8 or 9 bottles of beer and Tripple testified he 
bought but one. As they left, Kaufman asked Tripple 
if he was in condition to drive and Tripple assured him 
that he was. They got into the automobile, Tripple 
driving, and headed south on Highway No. 26. Kauf- 
man leaned back and relaxed and was aroused when 
the car hit one of the islands at the intersection of High- 
ways Nos. 26 and 92, the intersection which they had 
negotiated three previous times that day. The car ca- 
reened across Highway No. 92, went into the ditch, and 
hit its south bank head-on. Kaufman was very seri- 
ously injured and Tripple suffered a broken arm and 
cuts. The automobile was being driven 40 to 45 miles 
per hour when the accident occurred. There was a 
warning of a stop sign ahead a half block north of the 
intersection and stop signs to the east and west en- 
trances to Highway No. 92. There were wheel marks.on 
the pavement caused by the braking of the car begin- 
ning 9 feet north of the point where the automobile 
struck the curb of the island. Tripple testified that he 
fell asleep at the wheel and that he applied the brakes 
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when the island was struck. Kaufman testified that he 
asked Tripple after they left Bayard if he felt able to 
drive and was again assured that he was all right. 
Tripple denies that this conversation took place. 

The intersection where the accident occurred is lo- 
cated about 3 miles south of Bayard. Highway No. 92 
is substantially an east and west road. Highway No. 26 
intersects Highway No. 92 from the north, forming a 
T-intersection. An island in Highway No. 26 extends 
north approximately 200 feet from the north side of 
Highway No. 92. The usual turning lanes for leaving 
and entering from one highway to the other are provided. 
Tripple struck the curb of the island and traveled ap- 
proximately 94 feet before running into the south ditch 
of Highway No. 92. 

Tripple contends that the evidence is insufficient to 
sustain a finding of gross negligence under the guest 
statute and that the trial court erred in overruling his 
motions for a directed verdict and in submitting the 
issue to the jury. Under the evidence in the record the 
jury could properly find that Tripple had been drink- 
ing beer intermittently most of the afternoon and eve- 
ning, and drank 8 or 9 bottles of beer from 5 p.m. to 
11:15 p.m. The evidence shows that Tripple approached 
the intersection at 40 to 45 miles per hour and failed to 
observe or comply with the warning and stop signs pro- 
tecting Highway No. 92. Tripple admits that he fell 
asleep and was aroused only when his automobile struck 
the curb of the island. 

The patrolman who investigated the accident testified 
that in his opinion Tripple was under the influence of 
liquor at the time of the accident. From the evidence 
herein summarized, the jury could properly find that 
Tripple was under the influence of liquor when the 
accident occurred. 

Section 39-740, R. R. S. 1943, provides in part: ‘The 
owner or operator of a motor vehicle shall not be liable 
for any damages to any passenger or person riding in 
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such motor vehicle as a guest or by invitation and not for 
hire, unless such damage is caused by the driver of such 
motor vehicle being under the influence of intoxicating 
liquor or because of the gross negligence of the owner 
or operator in the operation of such motor vehicle.” 

The foregoing provision of the guest statute provides 
for two distinct grounds of recovery. One exists if 
the host driver is under the influence of intoxicating 
liquor in which event such driver is liable to a guest 
for ordinary negligence. The other exists only if the 
host is guilty of gross negligence. Tripple complains 
that the petition does not allege that Tripple was under 
the influence of intoxicating liquor within the meaning 
of the first ground of liability stated therein and that the 
trial court erred in submitting that issue to the jury. 
The issue was submitted by the court’s instruction No. 
5 in part as follows: “The burden of proof in this action 
is upon the plaintiff, and before plaintiff can recover, 
he must prove by a preponderance of the evidence all 
of the following propositions: (a) That the defendant 
was under the influence of alcoholic liquor or was 
guilty of gross negligence in one or more of the particu- 
lars set out in plaintiff’s petition; (b) That the defend- 
ant being under the influence of alcoholic liquor or the 
gross negligence of the defendant was the sole, proxi- 
mate cause of the accident; (c) That plaintiff was dam- 
aged by reason of defendant’s gross negligence or his 
being under the influence of alcoholic liquor; (d) The 
amount of such damages.” 

The instruction was an exact copy of instruction No. 
1 requested by Tripple. It is fundamental that a party 
may not tender an instruction to the court and then, 
after an adverse verdict, object to its submission to the 
jury by the court. 

Tripple asserts, however, that motions for a directed 
verdict made at the close of plaintiff’s evidence and at 
the close of all the evidence were erroneously denied. 
In Cunning v. Knott, 157 Neb. 170, 59 N. W. 2d 180, this 
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court said: “There is no contention here that defendant. 
was driving under the influence of intoxicating liquor 
within the meaning of section 39-740, R. R. S. 1943. The 
evidence as to his drinking intoxicants, however, is a 
circumstance to be considered in determining whether 
defendant was guilty of gross negligence.” — 

We think the evidence of Tripple’s drinking through- 
out the day, the testimony of the patrolman that Tripple 
was intoxicated at the time of the accident, his admis- 
sion that he fell asleep at the wheel, and his failure to 
comply with warning and stop signs is sufficient to war- 
rant the submission of Tripple’s gross negligence to the 
jury. Landrum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 
149 A. L. R. 1041; Cole v. Wentworth, 175 Neb. 325, 
121 N. W. 2d 567; Hess v. Holdsworth, 176 Neb. 774, 127 
N. W. 2d 487. Under the facts here disclosed, the trial 
court did not err in overruling the motions for a di- 
rected verdict. 

Tripple asserts that the trial court erred in not hold- 
ing that the contributory negligence of Kaufman was 
more than slight as a matter of law and entitled Tripple 
to a directed verdict. As to the issue of contributory 
negligence the record shows that Kaufman was in the 
company of Tripple from 10 am. to the time of the 
accident at approximately 11:30 pm. Kaufman testified 
that Tripple drank a lot of beer and that he drank 8 
or 9 bottles from 5 p.m. to 11:15 p.m. He asked Tripple 
before and after entering the car if he was in condition 
to drive the automobile, indicating that he had some 
doubt as to the effect of his drinking. He accepted 
Tripple’s assurances that he was in proper condition to 
operate the automobile. He leaned back in the car and 
dozed until the happening of the accident. The evidence: 
is in conflict as to the quantity of beer which Tripple 
drank: Tripple also denies that Kaufman inquared: as to 
his condition: after entering ‘the car. 

The duty of a guest riding in an automobile is to use 
care in keeping a lookout commensurate with that of an 
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ordinarily prudent person under like circumstances. If 
the guest perceives danger, or if he should reasonably 
anticipate danger, the duty evolves upon the guest to 
warn the driver. Ordinarily, the guest is not required 
to watch the road or advise the driver in the manage- 
ment of the automobile. Sautter v. Poss, 155 Neb. 62, 
50 N. W. 2d 547. See, also, O’Brien v. Anderson, 177 
Neb. 635, 130 N. W. 2d 560; Bresley v. O’Connor Inc., 163 
Neb. 565, 80 N. W. 2d 711. It is not contributory negli- 
gence for a guest to sleep while riding in an automobile 
when he has no knowledge of negligent driving on the 
part of his host, or of impending danger on the highway. 
Scott v. Service Pipe Line Co., 159 Neb. 36, 65 N. W. 
2d 219. If a guest knows, or ought to have known, that 
the host driver was under the influence of intoxicating 
liquor to such an extent as to create danger in riding 
with him, his voluntary exposure to such danger consti- 
tutes contributory negligence. Wisnieski v. Moeller, 165 
Neb. 476, 86 N. W. 2d 52. Under the evidence in this 
case, contributory negligence, if any, was a question of 
fact for the jury and not one of law for the court. The 
trial court did not err in overruling the motion for a 
directed verdict on this point and in submitting the ques- 
tion of Kaufman’s contributory negligence to the jury. 

Tripple also contends that the evidence shows as a 
matter of law that Kaufman assumed the risk of injury 
under the facts in this record and that his motion for a 
directed verdict should have been sustained on that 
ground. The defense of assumption of risk is not incon- 
sistent with the defense of contributory negligence. It 
is essential to the defense of contributory negligence that 
negligence of the plaintiff be a proximate cause or a 
proximately contributory cause of the injury while as- 
sumption of risk is a defense when one voluntarily ex- 
poses himself to injury, although it plays no part in 
causing ‘the injury. “It is here conterided: that, under 
the facts of this case, Kaufman: knew or should have 
known that Tripple was not a safe driver when he én- 
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tered Tripple’s automobile and that he therefore assumed 
the risk of injury as a matter of law. A fixed state of 
facts is not shown by the evidence and the conflicts ap- 
pearing therein were for the jury. The trial court did 
not err in submitting the issue of assumption of risk to 
the jury. “The court further said that.one who knows, 
appreciates, and deliberately exposes himself to a danger 
assumes the risks thereof. One cannot deliberately in- 
cur an obvious risk of personal injury, especially when 
preventive measures are at hand, and then hold the 
author of the danger for the ensuing injury.” O’Brien v. 
Anderson, supra. Whether or not Kaufman assumed the 
risk of injury in the instant case is a question of fact 
for the jury. The motion for a directed verdict on the 
ground that Kaufman assumed the risk as a matter of 
law was properly overruled. Whether or not the knowl- 
edge of a guest, that the host driver of an automobile 
has been drinking, will operate to prevent a recovery of 
damages in a particular case depends upon all the facts 
and circumstances of the case, and is usually a question 
for the jury. Landrum v. Roddy, supra. 

It is contended that the verdict in the amount of $21,- 
974.75 is excessive and that the trial court permitted 
evidence of loss of earning power over objection, which 
was inadmissible and prejudicial. 

The evidence shows that Kaufman had been engage] 
in operating a tavern in Scottsbluff, which he had sold 
about 30 days previously. At the time of the accident 
he had no business but was looking for another business 
of the same type. About a year later he purchased an- 
other tavern and took his son into the business as a 
partner. 

Kaufman suffered serious injury to his back, the medi- 
cal evidence showing that he suffered great pain and 
suffering which will continue to some extent for the re- 
mainder of his life. He had a comminution of the right 
shoulder blade and four fractured ribs. He also suffered 
serious injury to his right arm and hand, including 
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the severance of the tendons controlling the middie 
and ring fingers. Hospital, medical, and other charges 
for treating his injuries amounted to $2,112.25. His life 
expectancy was shown to be about 20 years. Without 
detailing all the evidence, we conclude that the verdict 
of the jury was within the scope of the evidence and is 
not therefore excessive. 

Tripple argues that incompetent evidence was ad- 
mitted over objection which tended to increase the size 
of the verdict. The complaint is directed to evidence 
of loss of earning capacity, which was submitted to the 
jury. Loss of earnings was not submitted because Kauf- 
man was not employed nor engaged in a gainful business 
at the time of the accident, and therefore lost no earn- 
ings. Kaufman was permitted to testify that the net 
earnings in his former business in Scottsbluff amounted 
to $1,000 to $1,500 per month. He was also permitted 
to testify that he and his son netted $18,000 in earnings 
the first 10 months of operation in the business he pur- 
chased a year after the accident. Objection was made 
that this evidence was immaterial, that such damages 
were not pleaded, that it was not a proper measure of 
damages, and no proper foundation was laid for the 
testimony. 

In Jacobsen v. Poland, 163 Neb. 590, 80 N. W. 2d 891, 
this court quoted the following with approval from 
Germ v. City & County of San Francisco, 99 Cal. App. 
2d 404, 222 P. 2d 122: “The earnings prior to the injury 
are admissible as evidence of the extent to which the 
earning capacity of the plaintiff has been impaired by 
the injury. * * * the best method of proof of pecuniary 
loss is testimony of the plaintiff as to his earnings for a 
number of years immediately prior to the accident. * * * 
There is no express limitation upon the time which this 
testimony may cover. The remoteness of the time af- 
fects the weight of the testimony and not its admissi- 
bility. The fact that the injured person was not em- 
ployed at the time of the accident does not necessarily 
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deprive him of the right to compensation for the loss of 
his earning capacity.” 

The problem presented, however, relates itself more 
to a loss of profits rather than to a loss of earnings. A 
loss of earnings due to the negligence of another affords 
a proper basis of recovery. But a loss of profits from a 
business which may or may not be due to an impairment 
of earning capacity poses a different question. The law 
generally is unfavorable to the recovery of losses of 
profits in tort actions. But a recovery of profits does 
not rest on the fact that they are profits but because 
they are ordinarily speculative, contingent, or uncer- 
tain. Where it is shown that a loss of profits is the natu- 
ral consequence of the tort, and their amount is shown 
with reasonable certainty, they are competent to show 
loss of earning power, although incompetent as a meas- 
ure of damages. Each case in that respect must rest 
on its own facts. 

Although Kaufman was not employed nor engaged in 
his trade as a tavern keeper, his trade was one that 
would suffer by his loss of earning capacity because of 
its personalized nature. Such loss cannot be measured 
by any known yardstick and it is usually a factual mat- 
ter for the jury to determine. Kaufman suffered some 
loss of earning capacity due to his injury because of 
his impaired ability to lift heavy objects and his lack of 
dexterity in handling bottles, glasses, and the like. The 
profits he had previously made and what he made after 
the accident would support in a general way the extent 
of his loss of earning capacity. In his subsequently 
acquired business his profits were about $900 per month. 
But we cannot say as a matter of law under the facts 
of this case that the reduction of his profits was af- 
fected materially by his loss of earning capacity. It 
was for the jury to determine that question. 

In Offensend v. Atlantic Refining Co., 322 Pa. 399, 
185 A. 745, the court said: ‘The general rule is that 
profits derived from a business are not to be considered 
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as earnings and cannot be admitted as a measure of 
loss of earning power, but where they are almost en- 
tirely the direct result of personal management and 
endeavor, they are an accurate measure of earning 
capacity and admissible as such: * * *. Appellant’s 
contention, that appellee was obliged to show by books, 
records, or accounts of some kind that the statement 
of net earnings was correct, cannot be sustained. Ap- 
pellant was afforded a full opportunity to bring out on 
cross-examination the manner in which appellee ar- 
rived at his figures, and, failing to avail himself of 
this opportunity, he cannot now complain the estimate 
was not in fact accurate.” 

In Trujillo v. Wilson, 117 Colo. 480, 189 P. 2d 147, 
it is said: “Error is further urged in admission of evi- 
dence and instructing the jury as to damage through 
loss of income by R. J. Wilson who was permitted +o 
testify as to cost of hired help and his operations and 
profit the preceding season in raising turkeys and the 
limit imposed on such operations as a result of the acci- 
dent. Such evidence was admissible. Mountain States 
Co. v. Sanger, 87 Colo. 369, 287 Pac. 866, and cases 
annotated; 122 A. L. R. 307, et seq., and prior annota- 
tions there supplemented. While such evidence is not 
admitted as affording a measure of damages but only 
as an aid to the jury in estimating a fair and just com- 
pensation for being prevented by the injury from prose- 
cuting such work, defendant cannot here complain for 
the reason that no objection was made to the instruction 
for failure to limit the purpose of the testimony and no 
proper instruction was tendered to that end.” 

In Osterode v. Almquist, 89 Cal. App. 2d 15, 200 P. 
2d 169, the court said: “While a plaintiff in an action 
for personal injuries cannot ordinarily recover for loss 
of profits derived from a business * * *, however, under 
a plea of general damages and to prove loss of earning 
capacity, it is permissible to. show what wages, salary, 
or emoluments would be open to the plaintiff in a busi- 
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ness, vocation, trade, or profession which he understands 
and in which he would have the right and ability to en- 
gage except for the injuries sustained, * * *, and the 
earning capacity of Ralph Osterode prior to the accident 
was a proper subject of inquiry.” 

“When it has been definitely proved that a loss of 
earnings or profits, or a decrease in earning capacity 
has resulted from an inability to exercise personal ef- 
forts or skill toward the production of income, and the 
amount of such loss has been established with reasonable 
certainty, the amount should be included in an award of 
damages in a motor vehicle case. But, when a claim 
for lost profits is interwoven with other factors, such 
as invested capital, industry, and skill of others, such 
lost profits may not be the subject of an award. Profits 
hoped to be derived in the future from a business are 
too remote and uncertain to be regarded as an element 
in estimating damages, but a decrease in income, aris- 
ing from an inability to exercise personal efforts or spe- 
cial efficiency directly producing the income, is an ele- 
ment to be weighed. * * * The fact that an injured per- 
son was not engaged in a gainful occupation when in- 
jured does not bar recovery for impairment of his earn- 
ing capacity, nor does fact he may not have been in- 
clined to labor before sustaining injury. * * * Gener- 
ally speaking, profits derived from a business are not 
to be considered as earnings and cannot be used as a 
measure of loss of earning power, but where profits are 
almost entirely the direct result of personal management 
and endeavor, they are an accurate measure of earning 
capacity.” 10 Blashfield, Cyclopedia of Automobile 
Law and Practice (Perm. Ed.), § 6465, p. 63. 

We find no error in the admission of the evidence as 
to the loss of earnings and profits under the facts in 
the instant case. 

The judgment of the district court is free from preju- 
dicial error and it is affirmed. 

AFFIRMED. 
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RAMON CARDENAS, APPELLANT, V. PETERSON BEAN Co. &T 
AL., APPELLEES. 
144 N. W. 2d 154 


Filed July 15, 1966. No. 36257. 


1. Workmen’s Compensation. A workman is entitled to recover 
compensation for neurosis if it is a proximate result of his 
injury and results in disability. 

Except for scheduled member losses, workmen’s com- 
pensation awards are not made for injury as such, but for in- 
ability to perform or obtain work produced by such injury. 

38. Appeal and Error. Where evidence is irreconcilable and in di- 
rect conflict, this court will consider that the trial court had the 
opportunity of observing the witnesses and their manner of 
testifying and must have accepted one version of the facts 
rather than the opposite. 

4, Trial. Counsel who is not conducting the questioning has no 
standing to ask that a nonresponsive answer be stricken upon 
the sole ground of lack of responsiveness. 

5. Trial: Evidence. A voluntary statement by a witness, not 
responsive to a question, should be stricken. 

6. Trial. A reason for an objection not given will not be con- 
sidered where it is not stated. 

Trial courts have broad discretion in the general 
conduct of a trial, including sanctions involving discovery 
procedures. 

8. Trial: Witnesses. The trial court has discretionary power to 
exclude the testimony of a witness whose identity is deliber- 
ately withheld in discovery under proper circumstances. The 
trial court would also have discretion to impose an alternative 
sanction to effectively protect against harm due to lack of 
prior knowledge of the witness, such as continuing the hear- 
ing or deferring the questioning of such a witness. 

Objection to the introduction of testimony of 

a witness whose name has not been properly disclosed in answer 

to an interrogatory must ordinarily be made as soon as the 

applicability of the objection is known or could reasonably have 
been known to the opponent. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEemIpuer, Judge. Affirmed. 


Wright, Simmons & Hancock, for appellant. 
Lovell & Raymond, for appellees. 
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Heard before CarTER, SPENCER, BOSLAUGH, BROWER, 
Situ, and McCown, JJ., and CoLwE Lt, District Judge. 


McCown, J. 

This is a workmen’s compensation case. The district 
court affirmed an award of the Workmen’s Compensation 
Court sitting en banc granting the plaintiff compensa- 
tion for an extended period of temporary total disability, 
medical expense, and for 5 percent permanent partial 
disability. 

The plaintiff, Ramon Cardenas, an employee of Peter- 
son Bean Co., hereinafter referred to as defendant, was 
injured January 17, 1964, when he fell from a plank 
walkway while pushing a wheelbarrow into a railroad 
boxcar. The wheelbarrow was loaded with 100-pound 
sacks of beans and he fell approximately 6 feet. Some 
of the sacks of beans also fell down and struck him. As 
a result of the fall, he received a 2-inch cut on his scalp 
and also complained of pain around his head, neck, 
shoulders, chest, and upper back. He was taken to the 
hospital and remained there under the doctor’s care for 
approximately 5 days. He was released to return to 
his home, but remained intermittently under the care 
of Dr. Holmes until June 5, 1964. He had no fractures, 
but his complaints continued and he was treated with 
vitamins, liver injections, and decadron, a cortisone-like 
material useful in the treatment of neuralgia and neu- 
ritis, sprains, and strains. On May 14, 1964, Dr. Holmes 
returned him to the hospital for a revision of the scar 
on his head. Dr. Holmes last saw him on June 5, 1964. 
On August 21, 1964, plaintiff went to Dr. Ted E. Riddell 
for treatment. At that time plaintiff still complained of 
a pain in his right shoulder and the right side of his neck. 
Dr. Riddell treated him with steroid injections from time 
to time, and hospitalized him for traction from October 
30 to November 10, 1964. Dr. Riddell also used dia- 
thermy and massage which was continued until Jan- 
uary 1965, when he did not return to Dr. Riddell. Dr. 
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Riddell referred him to Dr. Schutzer, a psychiatrist who 
examined the plaintiff November 9 and 10, 1964, and also 
on July 8, 1965. Dr. John H. Floyd performed a cervical 
myelogram on the plaintiff on June 30, 1965, which dis- 
closed no material abnormalities. The plaintiff was ex- 
amined at one time or another by Dr. Schreiner, Dr. 
Lawrence M. Robertson, Jr., a neurosurgeon of Denver, 
Colorado, Dr. L. E. Daniels, a neurologist of Denver, 
Colorado, and Dr. Chester H. Farrell, a neuropsychiatrist 
of Omaha, Nebraska. Dr. Schreiner did not testify. A 
report from Dr. Robertson was introduced in evidence, 
and all the other doctors mentioned testified. Essen- 
tially, the doctors all agreed they could find no physical 
or organic reason to account for the extent of the com- 
plaints and symptoms evidenced by the plaintiff. Dr. 
Schutzer, however, was of the opinion that the plain- 
tiff was temporarily totally disabled from a traumatic 
neurosis. He also testified in response to a question as 
to whether the plaintiff was able to earn wages in the 
same kind of work or work of a nature similar to that he 
had been doing by stating: “I would say that he’s not 
able to perform as capably as he did before. I feel the 
symptom would prevent him from engaging in work in 
that same way.” Dr. Farrell was of the opinion that the 
plaintiff had an “hysterical fixation upon a traumatical 
incident.” Dr. Farrell felt that the plaintiff was par- 
tially incapacitated because of the fact he had a trau- 
matic incident, but did not want to state any percentage 
that he was disabled. Dr. Robertson was the only 
physician who ever gave a specific opinion as to a per- 
centage of permanent partial disability and his esti- 
mate was 5 percent. 

Since the accident, the plaintiff has neither attempted 
to work nor applied for work. His complaints continue 
essentially the same except that there are no. longer 
complaints.as to his chest. .Dr. Farrell probably ex- 
pressed accurately. the. concensus. of all the doctors on 
this issue when he stated: “I know this man has fear 
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that he has been hurt greater than he actually has.” 

At the initial hearing before a single judge of the 
Workmen’s Compensation Court on January 25, 1965, it 
was found that the plaintiff was temporarily totally dis- 
abled and would remain totally disabled for an indefi- 
nite future period. At the hearing before the Work- 
men’s Compensation Court sitting en banc on July 13 and 
14, 1965, the plaintiff was awarded compensation of 
$37.50 per week for temporary total! disability for a 
period of 69 2/7 weeks ending May 17, 1965, and, in 
addition, $1.88 per week for 230 5/7 weeks for a 5 per- 
cent permanent loss of earning power. The compensa- 
tion court specifically found that the plaintiff failed to 
maintain the burden of proving that he sustained any 
traumatic neurosis or any disability beyond that awarded. 
On November 27, 1965, the district court affirmed the 
award of the compensation court in all respects. 

The plaintiff’s first group of assignments of error 
center around the court’s finding as to disability and the 
specifically related problem of traumatic neurosis. 

This court is committed to the rule that a workman 
is entitled to recover compensation for neurosis if it is 
a proximate result of his injury and results in disability. 
See Haskett v. National Biscuit Co., 177 Neb. 915, 131 
N. W. 2d 597. In that case, however, it was pointed out 
that there was no serious contention of malingering. In 
this case, the expert testimony ranges all the way from 
an opinion that the plaintiff was entirely malingering to 
one that he was not malingering at all. Psychiatrists 
concede that conscious actions may be involved to one 
degree or another, even in admitted cases of traumatic 
neurosis. The distinction between hysteria, a neurotic 
illness, and malingering seems to be in whether the 
patient acts or reacts as he does consciously or uncon- 
sciously. Medically speaking, it is extremely difficult 
to classify an individual as acting wholly consciously or 
wholly unconsciously. Fortunately or unfortunately, 
however, the law must attempt the classification. Even 
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if it be conceded that an individual has a neurosis, how- 
ever, this does not make the neurosis compensable nor 
prove his total disability. Except for scheduled mem- 
ber losses, workmen’s compensation awards are not made 
for injury as such, but for inability to perform or ob- 
tain work produced by such injury. The degree of dis- 
ability also depends upon the inability to perform or to 
obtain work. The extent of the disability is still sub- 
ject to proof whether the injury is “physical” or ‘“men- 
tal.” In any event, both the issue of whether or not 
the plaintiff had a traumatic neurosis and the question 
of the extent of his disability were questions of fact and 
the medical evidence supports the award in this case. 
The rule is also applicable here that where evidence is 
irreconcilable and in direct conflict, this court will con- 
sider that the trial court had the opportunity of observ- 
ing the witnesses and their manner of testifying and must 
have accepted one version of the facts rather than the 
opposite. See Runyons v. Mavis & Sons, Inc., 177 Neb. 
179, 128 N. W. 2d 596. 

The plaintiff also assigns error in several instances in 
which the court struck answers or responses made by 
the plaintiff to questions from his own counsel on direct 
examination, where an objection was made by the de- 
fendant’s counsel on the ground that the answers were 
not responsive. It is the plaintiff’s position that an ob- 
jection for lack of responsiveness can be made only by 
the party examining the witness; and that if the an- 
swer is proper evidence, the party who is examining 
the witness has the right to retain it if he chooses to do 
so, and it cannot be excluded on this objection by the ad- 
verse party. We believe the proper rule to be that 
counsel who is not conducting the questioning has no 
standing to ask that a nonresponsive answer be stricken 
upon the sole ground of lack of responsiveness. See, 
III Wigmore on Evidence (3d Ed.), § 785, pp. 160, 161; 
United States v. Schneiderman, 106 F. Supp. 892. How- 
ever, a Voluntary statement by a witness, not respon- 
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sive to a question, should be stricken. 98 C. J. S., Wit- 
nesses, § 356, p. 79. Here it is difficult to determine in 
many instances whether the responses were voluntary 
statements or were merely irrelevant, unresponsive an- 
swers. The testimony of the plaintiff was being taken 
through an interpreter. In some instances, the plaintiff 
continued speaking in Spanish after the question had 
been answered and the interpreter was interpreting. In 
some instances, the plaintiff gave direct answers or addi- 
tional comments in English. The plaintiff was unschooled 
as well as emotional and the entire circumstances created 
a difficult situation for both counsel and the court. 

The objections of defendant’s counsel, while in one 
or two instances they disclosed that they were based on 
the voluntary nature of the statements, in most instances 
were only on the grounds that the answer was not re- 
sponsive. Ordinarily, of course, a reason for an objec- 
tion not given will not be considered where it is not 
stated. In some instances the court did erroneously 
sustain objections on the ground of lack of responsive- 
ness. The plaintiff, however, concedes that no single 
specific instance in which this error was made can be 
shown to be prejudicial, but argues that the cumulative 
effect was sufficient to deprive the plaintiff of a fair 
trial. Under all the circumstances, the errors were not 
prejudicial, nor did they prevent the plaintiff from hav- 
ing a fair hearing. 

The plaintiff next asserts as error the court’s failure 
to strike the testimony of three witnesses, Aurora Amaya, 
Francisco Amaya, and Raymond Varrza. On April 17, 
1965, the plaintiff served an interrogatory upon the de- 
fendant asking the names and addresses of all persons 
who, to the knowledge of the defendant, had witnessed 
any fact as to the accident, and the preaccident and post- 
accident physical or mental condition of the plaintiff. 
No objections or motions were directed at the form or 
meaning of the interrogatories. On May 8, 1965, the 
defendant answered the interrogatory that it had no 
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information as to the names of any witnesses. The three 
witnesses named were called by the defendant at the 
trial and testified as to certain conversations had with 
the plaintiff, and also as to certain occasions after the 
accident when they saw the plaintiff perform certain 
physical acts or movements. 

No objection whatever was made by the plaintiff at 
the time each of the three individuals testified. Plain- 
tiff’s counsel cross-examined Raymond Varrza and 
Aurora Amaya extensively but did not cross-examine 
Francisco Amaya. At the conclusion of the case, after 
the plaintiff's rebuttal evidence was in, one of plaintiff’s 
counsel inquired of defendant’s counsel as to the date 
that Mr. Varrza and Mrs. Amaya first came to his office, 
and he gave dates in early February. Counsel then, for 
the first time, moved to strike all the testimony of Mrs. 
Aurora Amaya and Mr. Varrza on the ground that their 
names had not been disclosed in the answer to the writ- 
ten interrogatories. It was also admitted that defend- 
ant’s counsel had informed plaintiff’s counsel by tele- 
phone after the date of the answer to the interrogatories 
that defendant might use Aurora Amaya as a witness, 
but it is denied that he mentioned Francisco Amaya or 
Raymond Varrza. 

The plaintiff urges that the court’s action in refusing 
to strike the testimony of these witnesses under the 
above factual circumstances was prejudicial error, and 
that the penalty for failure to answer the interrogatories 
properly and truthfully should be the exclusion of the 
testimony of any such witnesses. Our statute, section 25- 
1267.37, R. R. S. 19438, covering discovery procedures, 
does not cover this issue, nor has it been directly passed 
upon by this court. 

Trial courts have broad discretion in the general con- 
duct of a trial, including sanctions involving discovery 
procedures. See Caves v. Barnes, 178 Neb. 103, 132 N. 
W. 2d 310. The trial court has discretionary power to 
exclude the testimony of a witness whose identity is 
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deliberately withheld in discovery under proper cir- 
cumstances. The trial court would also have discretion 
to impose an alternative sanction to effectively protect 
against harm due to lack of prior knowledge of the wit- 
ness, such as continuing the hearing or deferring the 
questioning of such a witness. The object of the rule 
requiring the disclosure of the names of witnesses be- 
fore trial is to enable the parties to discover the truth 
and eliminate surprise, and, dependent on the facts, the 
overall policy of discovering all the truth, in some cir- 
cumstances, might be more adequately served by per- 
mitting testimony after postponement until the element 
of surprise has been eliminated. These matters, how- 
ever, are primarily within the broad discretion of the 
trial court. 

Ordinarily an objection must be made as soon as the 
applicability of it is known, or could reasonably have 
been known to the opponent. Objection to a witness’ 
disqualification should ordinarily be made as soon as 
he is called to the stand, providing his disqualification 
is then known. See I Wigmore on Evidence (3d Ed.), § 
18, p. 323. We see no reason why the same general 
rules should not apply to the introduction of testimony 
of a witness whose name has not been properly disclosed 
in answer to an interrogatory. 

While we in no sense attempt to explain the failure of 
counsel to disclose the names of the witnesses, it is still 
incumbent upon opposing counsel to make objection 
promptly. We point out first that no objection was ever 
made as to Francisco Amaya. Counsel should not be 
permitted to withhold objection, proceed with full and 
extensive cross-examination, and then decide whether 
or not the testimony was prejudicial. Any other position 
would be contrary to our general rules of evidence and 
procedure. 

In this case, it is contended that plaintiff did not know 
until inquiry was specifically made of defendant’s coun- 
sel at the close of the trial that the names of these wit- 
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nesses were known to the defendant prior to the date 
of the interrogatories. However, the very first question 
asked of Aurora Amaya on cross-examination was to 
determine when she first went to the office of defend- 
ant’s counsel with the information. If the interroga- 
tories were as broad as the plaintiff seems to interpret 
them, the introduction at the trial of a witness whose 
name had not been disclosed might, in itself, reasonably 
put counsel to a duty of inquiring immediately as to 
whether actual grounds of objection existed. Under the 
circumstances here, no error was committed. 

For the reasons stated, the judgment of the trial court 
was correct and is affirmed. 

AFFIRMED. 

CarTER, J., concurring in the result. 

The opinion of the majority is deficient in not dealing 
with the contention that plaintiff is a malingerer. The 
evidence shows that plaintiff was first employed by the 
defendant on January 16, 1964, and suffered the injury 
for which compensation is sought the next day. 

On the first day of the trial plaintiff was asked to 
raise his right arm and he was able to lift it to a hori- 
zontal position. The second day of the trial in response 
to a similar question he stated: “I have said always 
that I can not raise my right arm.” Dr. L. E. Daniels 
testified that from his examination he found that plain- 
tiff was malingering. Dr. Ted E. Riddell wrote to plain- 
tiff’s attorney on October 30, 1964, that plaintiff came to 
his office on that day and “put on quite an act.” Plain- 
tiff testified that Dr. Riddell told him at one time that 
he was “playing sick.” Dr. Riddell denies making such 
a statement. Dr. Riddell also testified: ‘Well, he alwavs 
seemed a little stiffer when he was in the office than 
when he was outside.” Dr. Ulysses Schutzer testified: 
“* * * but I am reasonably certain that there must be 
an element of that particular feature which we have 
described as malingering or exploiting.” 

Aurora Amaya testified to taking plaintiff home from 
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the first hearing before the compensation court and 
plaintiff then said: “He said that he was not sick, he 
said he was just going to get money out of the com- 
pany because the company had a lot of money and he 
wants to give money and everything to his family, you 
know, because that is the only way that he was—that 
he can give his family everything that they need.” In 
1963, plaintiff told his son-in-law in the course of a 
conversation: ‘Well, the subject came about me, that 
I worked everyday and this time of the year I put in 
15, 16 hours a day, so he said that he wasn’t figuring on 
working any more, if he could pull some kind of a stunt 
or trick where he could get enough so he wouldn’t 
have to work for a while.” There was evidence by 
persons who observed him driving his truck and that 
he was able to and did move his arms and head in a 
normal manner, which was inconsistent with his testi- 
mony. 

Plaintiff, at the time of the accident, was pushing a 
wheelbarrow loaded with six 100-pound sacks of beans 
into a boxcar. He fell from the plank between the plat- 
form and the boxcar a distance of 6 feet. He struck his 
head, causing a 2-inch gash, and three sacks of beans 
fell on his neck and head. He suffered no broken bones 
and asserts only that he has pain in the back of his neck 
and some injury to his right arm. 

This evidence when considered together indicates 
rather plainly that plaintiff was contemplating an injury 
for mercenary purposes; that he obtained employment 
with defendant and had his accident the very next day; 
and that he told Aurora Amaya that he was not ill 
but was only after money. This evidence, plus the 
evidence of the doctors herein recited, shows rather 
conclusively that plaintiff’s claim was fraudulent. 

This evidence is excused by the court’s opinion on 
the ground of plaintiff's ignorance and inability to 
perpetrate such a scheme. That the plaintiff was ig- 
norant cannot be doubted as no intelligent person would 
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brazenly announce the purpose of his scheme both be- 
fore and after the accident. I submit that a physician 
in giving an expert opinion under such circumstances 
should not assume that his patient was honest and should 
confine his evidence to physical abnormalities of which 
there were none other than the 2-inch gash on the head. 
In my opinion the plaintiff was suffering from a mind 
bent on fraud and not from a traumatic neurosis. . 

I submit that fraud and evil intent are hidden in the 
recesses of the mind and are very difficult of ascer- 
tainment, but where, as here, the evidence shows such 
an intent before and after the accident, plus supporting 
findings by three physicians, the employer is entitled to 
protection against such unconscionable conduct. 

The district court affirmed an award for a period of 
temporary total disability, medical expenses, and for 
5 percent permanent partial disability. Plaintiff ap- 
pealed. Defendant did not cross-appeal and in effect 
asks for an affirmance. Under the state of the record 
before us, the result is correct. It is my view that the 
affirmance should rest on a finding of fraud and the 
malingering of the plaintiff rather than the unsatis- 
factory and conflicting evidence of the medical experts. 
Whether or not the plaintiff was a malingerer or the 
victim of neurosis involves the determination of his 
mental state by fine line of demarcation. The evidence 
of disabling neurosis is very conflicting and the evidence 
that it was the result of the specific accident is even 
more so. As I view the record, the claim is fraudulent 
and the plaintiff a malingerer. The primary basis of 
the affirmance should rest on these grounds. 

Brower, J., joins in the concurring opinion. 
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STATE OF NEBRASKA, APPELLEE, V. ROBERT WILLIAM BREVET, 
REAL AND TRUE NAME ROBERT WILLIAM LOSIEAU, 


APPELLANT. 
144 N. W. 2d 210 


Filed July 15, 1966. No. 36270. 


1. Criminal Law. The statute awarding a preliminary hearing to 
one accused of crime is for the benefit of the accused. It is a 
right accorded, a personal privilege granted, which the accused 
may waive. 

Since one accused of crime may waive his right to a 
preliminary hearing, he may likewise waive any procedure 
having for its purpose the granting of such right. 

3. ———. Where an accused demurs to an information, pleads in 
bar, or to the general issue, his right to a preliminary hearing 
is deemed to have been waived. 

Whether or not a person accused of crime has waived 

his right to counsel, either at his own expense or at the ex- 

pense of the state, is dependent upon the record before the 
court at the time the question was for determination. It is the 
substance and not the form that is controlling. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAvER, Judge. Affirmed. 


Gerald B. Buechler, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and CoLwELL, District Judge. 


CARTER, J. 

This is a proceeding under the Post Conviction Act, 
referred to as L. B. 836, enacted by the Legislature in 
1965, now sections 29-3001 to 29-3004, R. S. Supp., 1965. 
The trial court denied the defendant any relief and he 
has appealed. 

On September 1, 1939, defendant Robert William 
Losieau, under the name of Robert William Brevet, 
was convicted of armed robbery in the district court 
for Hall County and sentenced to serve 7 years in the 


Vou. 180] JANUARY TERM, 1966 617 


State v. Brevet 


State Penitentiary. The sentence has been served. Sub- 
sequently the defendant was convicted for a felonious 
offense and was sentenced as a habitual criminal. The 
sentence of September 1, 1939, was one of the con- 
victions used in securing the sentence imposed on the 
defendant as a habitual criminal. It is the contention of 
the defendant that the sentence of September 1, 1939, 
was a void sentence and improperly used to convict him 
as a habitual criminal. The defendant sought to have 
his conviction for armed robbery set aside in order to 
secure his release or a reduction of sentence for the 
term of imprisonment he is now serving. 

The defendant was arrested on August 31, 1939, for 
committing an armed robbery. On September 1, 1939, he 
was taken before a justice of the peace and a preliminary 
hearing had. He was bound over to the district court 
for trial and an appearance bond was fixed at $5,000. 
In the afternoon of the same day an information was 
filed in the district court. Defendant indicated a desire 
to plead guilty and was taken into district court for 
arraignment. The following proceedings shown by the 
record were there held. 

Defendant appeared in the trial court and announced 
to the court that he was ready to be arraigned. The 
information contained a written acknowledgment of the 
receipt of a copy of the information and a written waiver 
of the statutory time of service and time to plead signed 
by the defendant. The information was thereupon read 
to the defendant. 

The court thereupon interrogated the defendant and 
adduced the following facts: Defendant gave his name 
as Robert William Brevet. He stated that he was ready 
to be arraigned on the information filed against him. He 
gave his age as 24. He stated he understood the charge 
against him and that the offense carried a penalty of 3 
to 50 years in the penitentiary. He stated that he under- 
stood he was entitled to have an attorney represent him 
if he wished one. He was asked directly if he wished 
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an attorney and his response was “No, sir.” He was 
then asked if he was ready to plead to the information 
and his answer was “Yes, sir.” He was then asked: 
“And what do you plead to the information? * * *.” 
He answered “Guilty.” 

The defendant then testified to the following facts: 
He gave his name and age the same as previously. He 
stated he had no home, that his parents were both dead, 
and that he had no brothers or sisters or other close rela- 
tives. He stated that he had finished the eighth grade 
in school and finished the tenth grade by studying eve- 
nings at home. He stated that he had worked some in a 
drugstore and that he had sold novelties and magazines 
on the road. He had no trade or profession. He stated 
that he was riding with a friend in an automobile 
through Kansas. They picked up a man and a woman. 
They were riding in a new Chevrolet automobile. He 
said the driver of the car gave it to him and parted com- 
pany with them in St. Louis, Missouri. He and the 
woman came west in the car. He admitted rob. 
bing a restaurant in Clarks, Nebraska. He said thev 
came into Grand Island and held up the Cummings 
Filling Station because they needed money. He said 
the gun he used was in the car. He stated they agreed 
he would hold the gun on the attendant and she would 
get the cash. They went in, he held the gun on the 
attendant, and locked him in the lavatory. The woman 
opened the cash register and they took the money. They 
drove west and were arrested in Kearney and returned 
to Grand Island. 

The trial court examined the defendant further as to 
his previous home life and conduct. His statements 
showed that he had been roaming about the country, 
making little effort to obtain employment. He stated 
he had never been in trouble before. He had never 
been married. He had been hitchhiking about the 
country until he met the stranger with the Chevrolet. 
He did not know the automobile was a stolen car but 
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he suspected that it was. He denied stealing the car. 
He admitted that he and the woman planned the armed 
robbery and that it was carried out according to plan. 
He was then asked if he had anything further to say 
before sentence was pronounced and he answered “No.” 
He was then sentenced to 7 years in the Nebraska State 
Penitentiary. 

It is conceded by the parties that defendant had a 
preliminary hearing, meeting all requirements of the 
law. The defendant does contend that the district court 
lacked jurisdiction of the case in that the transcript 
from the justice of the peace court was not lodged in the 
district court until September 5, 1939. 

A proper perspective of the role of a preliminary hear- 
ing appears necessary. Its functional purpose is stated 
in section 29-506, R. R. S. 1943. It is in no sense a trial 
of the person accused in regard to his guilt or innocence. 
Its purpose is to ascertain whether or not a crime has 
been committed and whether or not there is probable 
cause to believe the accused committed it. If it is 
found that the foregoing exists, then the accused should 
be held for trial in the district court which has jurisdic- 
tion to try the matter. Fugate v. Ronin, 167 Neb. 70, 
91 N. W. 2d 240. The holding of an accused person for 
trial in the district court at the conclusion of a prelim- 
inary examination authorizes such court to proceed with 
the trial. It has long been the rule in this state that 
in a prosecution for a felony, in the absence of a waiver 
of the right to a preliminary hearing, the defendant 
cannot be put on trial over his objections until such 
preliminary hearing is accorded him. Jahnke v. State, 
68 Neb. 154, 94 N. W. 158. The statute awarding one 
accused of crime the right to a preliminary hearing was 
enacted for the benefit of the accused. It is a right 
accorded, a personal privilege granted, which the ac- 
cused may waive. Latimer v. State, 55 Neb. 609, 76 N. 
W. 207, 70 Am. S. R. 403; Reinoehl v. State, 62 Neb. 
619, 87 N. W. 355. If a preliminary hearing may be 
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waived, it stands to reason that any part of the privi- 
lege granted, including the filing of a transcript of a 
preliminary hearing, may likewise be waived. It is the 
general rule in this state that an accused waives his 
right to, or the sufficiency of, a preliminary hearing 
by demurring to the information or pleading in bar, or to 
the general issue. Korth v. State, 46 Neb. 631, 65 N. W. 
792. The proper method of objecting to trial in the dis- 
trict court for the insufficiency of a preliminary hearing, 
or the failure to provide one at all, is by motion to 
quash or a plea in abatement before an attack on the 
merits. In this case no question was raised concerning 
the sufficiency of the preliminary hearing and all ob- 
jections thereto, including the delayed filing of the 
transcript from the justice court, are deemed to have 
been waived. 

The defendant now asserts that he was denied legal 
counsel and that his rights were not therefore intelli- 
gently waived by him. The record, as previously indi- 
cated, shows that he was informed he was entitled to 
have an attorney represent him if he wished one. He 
stated he understood that. He was asked directly if 
he wished an attorney and he answered “No, sir.” He 
was fully advised of his right to counsel and so stated. 
It is plainly evident from his evidence elicited before 
the court that defendant had committed the offense 
charged, that the evidence against him was insurmount- 
able, and that he chose, with full knowledge of his right 
to counsel, to plead guilty to the charge. Now, more 
than 25 years later, he asserts it was necessary that he 
should have been told he was entitled to legal counsel 
at the expense of the state before his constitutional right 
to legal counsel could be waived. But we point out that 
he stated he did not want an attorney. From the record 
it is made clear that he did not want a lawyer at his 
own expense, at the expense of the state, nor at the ex- 
pense of any one else. He had not only entered his plea 
of guilty, but he had testified to the details of the armed 
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robbery which he had perpetrated. No logical conclu- 
sion can be reached other than that defendant had no 
defense to the charge, that resistance was futile, and he 
desired to plead guilty to the charge. 

Defendant appears to be of the opinion that the waiver 
of legal counsel must be by replies to ritualistic ques- 
tions,—that the waiver is one of form rather than intent. 
With this we do not agree. The situation before the 
court was one which showed that the defendant knew 
the crime with which he was charged and the extent of 
the punishment that could follow his guilty plea. He 
made it clear that he desired to admit his guilt and 
accept his punishment. Having come to this conclusion 
the defendant did not want a lawyer of his own choice 
nor one provided at the expense of the state,—he desired 
no lawyer at all. Under these circumstances, for this 
court to say that the failure to advise defendant by a 
precise ritualistic statement that he could have counsel at 
the expense of the state reduces the law to form rather 
than substance. We submit that the defendant was 
meticulously advised of his rights and the consequences 
that could follow by their waiver. The defendant does 
not contend that he was not guilty of the crime charged 
and asserts only that the failure to follow a prescribed 
form relieves him of the adverse effect of his conviction, 
otherwise proper. We do not subscribe to this theory 
under the facts shown in this record. 

Some complaint is made that the records of the case, 
including journal entries, improperly recited the nature 
of the charge against the defendant. The error was cor- 
rected nunc pro tunc after notice and hearing, and was 
without prejudice to the defendant. The information 
charged armed robbery and the defendant understood 
the charge to be armed robbery when he entered his 
plea of guilty. Subsequent mistakes, corrected as per- 
mitted by law, could not operate to the prejudice of the 
defendant. 

A complete examination of the record shows that the 
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rights of the defendant were fully protected and that the 
trial court in denying relief under the Post Conviction 
Act was correct. 

AFFIRMED. 


INEZ McBRooM, THROUGH AND BY HER FATHER AND NEXT 
FRIEND, LLOYD McBRooM, APPELLANT, v. MELvin J. 
WOLSLEGER, APPELLEE, 

144 N. W. 2d 199 


Filed July 15, 1966. No. 36287. 


1. Automobiles: Negligence. Where the head of the family main- 
tains a motor vehicle for the general use, pleasure, and con- 
venience of the family, the use of the vehicle for the pleasure 
and convenience of the family is in the furtherance of his pur- 
pose in providing it. Under such circumstances, it is treated as 
if it were being used in the conduct of the owner’s business. 


2. A family purpose automobile is one which 
is furnished by the head of the family for the general use, 
pleasure, and convenience of the members of the family. 

3. An automobile which is furnished by some- 


one other than the head of the family is not a family purpose 
automobile. 


Appeal from the district court for Dodge County: 
Rosert L. Fuory, Judge. Affirmed. 


Kerrigan, Line & Martin, for appellant. 
Ray C. Simmons, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
Smitu, and McCowy, JJ., and CotweEtt, District Judge. 


BosLaucH, J. 

This is an action for damages by Lloyd McBroom as 
father and next friend of Inez McBroom who was in- 
jured in an automobile accident on September 16, 1962. 
The accident occurred when the automobile in which 
Inez McBroom was riding collided with a 1956 Buick 
automobile operated by Thomas E. Wolsleger. The de- 
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fendant, Melvin J. Wolsleger, is the father of Thomas E. 
Wolsleger who was killed in the accident. The issue 
to be determined is whether the family purpose doctrine 
is applicable in this case. 

The issue was determined in the lower court upon 
motions for summary judgment filed by both parties. 
The trial court overruled the plaintiff’s motion for sum- 
mary judgment, sustained the defendant’s motion, and 
dismissed the action. The plaintiff’s motion for new 
trial was overruled and he has appealed. 

The 1956 Buick automobile which Thomas E. Wols- 
leger was operating at the time of the accident was 
owned by his brother, Stephen Wolsleger. Stephen was 
then 21 years old and serving in the Navy at a station 
in California. In June 1962, Stephen had returned to 
Nebraska on leave and had loaned the Buick automobile 
to another boy from Scribner to use in California while 
Stephen was on leave. The Scribner boy drove the 
Buick to Nebraska without Stephen’s consent. Stephen 
picked up the Buick in Lincoln, Nebraska, and drove it to 
Scribner, Nebraska, where he left it with his father. 
Stephen told his father, the defendant, that he did not 
want to take the Buick back to California at that time; 
that he might want the Buick in California at a later 
time; that his father, mother, and brother Thomas could 
drive it; and that his father could use it as if it were the 
father’s car. On July 4, 1962, Stephen returned to 
California. 

The insurance on the Buick automobile was main- 
tained and paid for by the defendant. After the Buick 
was left with the defendant, he paid for its mainte- 
nance, gas, and oil. At the time of the accident, Thomas 
was using the Buick automobile with the consent of 
the defendant and his wife. 

Where the head of the family maintains a motor 
vehicle for the general use, pleasure, and convenience 
of the family, the use of the vehicle for the pleasure and 
convenience of the family is in the furtherance of his 


624 NEBRASKA REPORTS [VoL. 180 
McCubbin v. Buss 


purpose in providing it. Under such circumstances, it 
is treated as if it were being used in the conduct of the 
owner’s business. Christensen v. Rogers, 172 Neb. 31, 
108 N. W. 2d 389; Stevens v. Luther, 105 Neb. 184, 180 
N. W. 87; Linch v. Dobson, 108 Neb. 632, 188 N. W. 227. 
This case turns on whether the Buick automobile which 
Thomas was operating at the time of the accident was 
a family purpose automobile. 

The family purpose doctrine, as followed in this state, 
contemplates that a family purpose car is one which is 
furnished by the head of the family for the general use, 
pleasure, and convenience of the members of the family. 
A family purpose car has been described as one which 
the head of the family “purchases,” “owns,” “keeps,” 
“maintains,” or “provides” for the use of the family. 

The 1956 Buick automobile involved in this case was 
owned by Stephen Wolsleger. Under the facts and cir- 
cumstances in this case, the automobile was not one 
that was furnished by the head of the family but by one 
of his sons, a brother of the son who was driving it at 
the time of the accident. We think the evidence sus- 
tains the finding of the trial court that the family pur- 
pose doctrine is not applicable in this case. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


W. G. McCuBBIN, APPELLANT, v. HAROLD H. BUSS ET AL., 
APPELLEES. 
144 N. W. 2d 175 


Filed July 22, 1966. No. 36124. 


1. Contracts: Business Coercion. A wrongful threat to a means 
of livelihood of a person renders a transaction with him void- 
able if: (1) The threat is intended or reasonably should be 
expected to operate as an inducement; (2) the threat oppresses 
him in that he would not enter into the transaction except for 
the improper alternative; and (3) the threat induces him to 
enter into the transaction. 
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An unjust and inequitable threat is wrong- 
ful, although the threatened act would not be a violation of 
duty in the sense of an independent actionable wrong in the 
law of crimes, torts, or contracts. 

The power of avoiding a transaction for busi- 
ness coercion is lost if the injured party unreasonably delays 
manifesting his intention to the other party. 

A determination of unreasonableness of delay 
is influenced by the following circumstances: The speculative 
character of the contract; and the likelihood or the occurrence 
of a material change of position by the culpable party or of 
unjust prejudice to a third person. 

A person who possesses a power to avoid 
a transaction for business coercion loses the power by electing 
to affirm the transaction. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Reversed and remanded with 
directions. 


Ellick, Spire & Ryan, for appellant. 


Eisenstatt, Lay, Higgins & Miller and Daniel B. Kinna- 
mon, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and Kuns, District Judge. 


SMITH, J. 


Plaintiff sued for rescission of an agreement which 
allegedly had been induced by business coercion. On 
this appeal from an adverse judgment he contends that 
the evidence establishes business coercion and that he 
effectively exercised his power to avoid the transaction. 

The parties to the agreement, which discharged a 
prior stock-purchase contract, included defendant Good- 
rich Dairy, Inc., a close corporation, and its stockholders 
who were parties to the prior contract. Those stock- 
holders may be conveniently limited to defendant Harold 
H. Buss and plaintiff, the evidence permitting us to 
arrange the holdings of the Buss family as a single in- 
terest. In the operation of Dairy, Buss was the president 
and plaintiff was the general manager. These relation- 
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ships are important in the evidence. 

Dairy, which was a wholesaler and retailer of dairy 
products, employed plaintiff as general manager in 1948 
under a written contract for a 10-year period. He served 
in that position until 1964 without any other express 
agreement concerning the duration of his employment. 
His annual salary rose from $9,365 in 1949 to $32,500 in 
1960. There was no increase during the years 1961 to 
1964 because of a ceiling set by the Internal Revenue 
Service. 

Expansion of the business under the management of 
Buss and plaintiff is shown by the following data for 
the indicated fiscal years ending August 31: 


Total Gross Gross Profit Profit Net 
Capital Sales on Sales before Taxes Profit 
Year 
1947-48 $ 149,215 $ 556,781 $189,603 $ 21,595 $ 16,561 
1955-56 541,407 1,152,360 483,151 78,778 43,318 
1962-63 959,347 2,013,183 969,824 221,913 107,835 
1963-64 1,032,327 2,012,432 951,930 191,661 105,981 


The controversy may have grown out of changes in 
the proportionate ownership of shares of stock in Dairy. 
In 1948 Buss gave up his majority interest when plain- 
tiff purchased 500 shares from Dairy; of the other 700 
shares issued and outstanding, Buss owned 600 and O. 
B. Wasson, 100. Those interests continued to January 
1, 1963, without change. 

The stock-purchase contract, dated January 20, 1959, 
contained provisions affecting transfers prior to death 
as well as after death. A transfer in the lifetime of a 
stockholder was subject to a first option in favor of 
Dairy and to a second option in favor of the other stock- 
holders. The parties agreed that Dairy would purchase 
the shares of a deceased stockholder, and they fixed the 
price of the Buss shares at book value plus 5 percent and 
the price of the other shares at book value. Dairy pos- 
sessed an option to pay 20 percent of the price shortly 
after death and the balance in equal annual installments 
over a 10-year period, the plan being unfunded. Upon 
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the death of Buss or plaintiff the survivor would 
possess a power to terminate the contract upon notifi- 
cation within 60 days after the death. 

A change in the proportionate interests of the stock- 
holders occurred January 1, 1963. Dairy retired the 
100 shares owned by Wasson. At the same time Buss 
and plaintiff each sold five shares, which were removed 
from the operation of the stock-purchase contract. Buss 
became the majority stockholder. 

On several occasions in 1964 the stock-purchase con- 
tract was a topic of conversation between Buss and 
plaintiff. In February Buss broached a desire to dis- 
charge the contract by agreement for the reason that 
performance would place Dairy in a dangerous financial 
position. Plaintiff was noncommittal. In March they 
disagreed mildly, but on April 6 they exchanged heated 
words. The following morning Buss threatened to ter- 
minate the employment of plaintiff because of the 
deadlock: Plaintiff expressed surprise and also said, 
“ Since you do feel that strongly * * *, I will sign the 
cancellation.’” The testimony is clear that he yielded 
his rights in order to retain his employment; Buss ad- 
mitted that plaintiff probably would not have assented 
without the threat. On April 8 the parties signed the 
agreement for discharge. 

On May 28, 1964, Buss orally dismissed plaintiff, the 
dismissal was to be effective May 30, and plaintiff was to 
receive severance pay equal to his salary for one month. 
A formal dismissal appears in the corporate records. 

The doctrine of business coercion is directed at some 
inequalities of bargaining power. A wrongful threat 
to the means of livelihood of a person renders a trans- 
action with him voidable if: (1) The threat is intended 
or reasonably should be expected to operate as an in- 
ducement; (2) the threat oppresses him in that he would 
not enter into the transaction except for the improper 
alternative; and (3) the threat induces him to enter 
into the transaction. See, Fitzgerald v. Fitzgerald & 
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Mallory Constr. Co., 44 Neb. 463, 62 N. W. 899; First 
Nat. Bank of David City v. Sargeant, 65 Neb. 594, 91 N. 
W. 595, 59 L. R. A. 296; Restatement, Contracts, § 492, 
Comment b, p. 939, § 493, p. 942. 

If a person threatens to do what he has a legal right 
to do, his threat ordinarily does not constitute business 
coercion. This rule has been stated in a form which 
arguably implies that no threat is wrongful unless there 
would be an independent liability for the threatened act. 
See, Carpenter Paper Co. v. Kearney Hub Pub. Co., 163 
Neb. 145, 78 N. W. 2d 80; Malec v. ASCAP, 146 Neb. 358, 
19 N. W. 2d 540; Kunkel Auto Supply Co. v. Leech, 139 
Neb. 516, 298 N. W. 150. If the implication was made, 
the rule was overstated. An unjust and inequitable 
threat is wrongful, although the threatened act would 
not be a violation of duty in the sense of an independent 
actionable wrong in the law of crimes, torts, or contracts. 
See, Silsbee v. Webber, 171 Mass. 378, 50 N. E. 555; Re- 
statement, Contracts, § 492, Comment g, p. 941. 

Was the threat by Buss wrongful? Since the plain- 
tiff contends only that it was unjust and inequitable, we 
do not reach possible issues concerning an employment 
agreement terminable at will or terminating on a defi- 
nite date, the partnership status of a close corporation, 
or a tortious interference with business relations. 

In April 1964, Buss bargained from strength, and the 
consideration for the discharge of the stock-purchase 
contract was inadequate. He had become the majority 
stockholder during the period of time between the dates 
of the two instruments. The value of the stock-purchase 
contract to plaintiff was greater in April 1964, than it 
had been when no one owned a majority of the shares, 
whereas the value to Buss was less. 

The single motive for the threat is not disguised by 
the contention that Dairy would be heavily burdened in 
performing the stock-purchase contract. Dairy was fi- 
nancially stronger in 1964 than it had been in 1959. 
Its statement of financial condition on August 31, 1964, 
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contains the following data: Total assets, $1,237,419; 
total current assets, $405,960; cash and United States 
Treasury bills, $281,712; total liabilities, $205,092. There 
were conflicting opinions whether it would be practicable 
for Dairy to make the downpayment and installment 
payments, but we find it improbable that Dairy would 
meet difficulty in borrowing money for those purposes. 
The contract itself would probably protect Dairy. Should 
plaintiff die first, Buss would be able to terminate the 
contract. Should Buss die first, payment for his shares 
would be secured by the contract. 

Cause for dismissal was a prominent issue in the trial, 
the parties apparently considering it a part of the issues 
concerning the wrongfulness of the threat as well as 
the existence of pressure. Buss criticized the perform- 
ance by plaintiff on the grounds of absenteeism and other 
neglect of duty, but the evidence shows no material 
breach by plaintiff of his employment contract. Buss 
had kept those complaints to himself prior to dismissal, 
and he admitted that plaintiff had performed consistently 
over the years. 

Buss held plaintiff responsible for the decline in sales 
and profits from 1962-63 to 1963-64. The cause was 
speculative and the remedy doubtful. Indeed Buss and 
his accountant projected the decline into the future 
for the purpose of showing a heavy financial burden on 
Dairy if performance were to be called for; yet plain- 
tiff would not be a managerial agent during the pro- 
jected period of time. 

Buss denied that on April 8 he had intended to dis- 
charge plaintiff or to train Dwight Buss, a son 25 years 
of age, for the position of general manager. In July 
Dwight began working for Dairy on a daily basis. 

We conclude that the evidence of business coercion 
is clear and convincing. The business relations among 
the parties, the impropriety of the sole motive for the 
threat, the wrongful pressure on the collateral interest 
of plaintiff in his employment, the causation between 
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threat and agreement, and the inadequacy of the con- . 
sideration add up to a voidable transaction. 

Defendants’ argument that plaintiff’s conduct consti- 
tuted a waiver, estoppel, or affirmance which precludes 
rescission, stems from several events which occurred 
subsequent to May 28, 1964, the date when Buss had 
orally dismissed plaintiff. A few days after his dismis- 
sal plaintiff consulted his attorneys. On July 24, 1964, 
he commenced an action to recover from Dairy on his 
claim for salary to the end of the 1963-64 fiscal year, but 
he made no reference to the agreement for discharge of 
the stock-purchase contract. On September 22, 1964, 
he first demanded that defendants reinstate the contract. 

“The power of avoidance * * * is lost if * * * the in- 
jured party unreasonably delays manifesting to the 
other party his intention to avoid the transaction. 

“* * * the following circumstances are influential: 

“(a) the speculative character of the contract where- 
by prolongation of the power to affirm or to avoid would 
give an advantage to the injured party or increase the 
loss * * * (to) the other party; 

“(b) the likelihood that the (culpable) party * * * 
will materially change his position, or the welfare of a 
third person be unjustly prejudiced by delay; 

“(c) the fact that change of position by the (culpable) 
party * * *, or prejudice to a third person, has in fact 
occurred during a period of delay in manifestation of 
intention.” Restatement, Contracts, § 483, p. 921. See, 
also, Glatfelter v. Curtis, 130 Neb. 628, 266 N. W. 63; 
Russo v. Williams, 160 Neb. 564, 71 N. W. 2d 131; Re- 
statement, Contracts, § 499, p. 957. 

Although nothing hindered plaintiff from avoiding the 
agreement long before September 22, the delay was not 
unreasonable. His inaction offered slight prospect of 
gain or loss to either party, and no material change of 
position or prejudice occurred. 

A party who possesses a power of avoidance for busi- 
ness coercion loses it by electing to affirm the trans- 
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action. See Restatement, Contracts, § 484, p. 924, § 499, 
p. 957. Commencement of plaintiff’s action for salary 
was no such election. The duration of his employment 
agreement depended on facts remote from the agreed 
discharge of the stock-purchase contract. The threat by 
Buss did not imply an offer by Dairy to retain plaintiff 
as general manager for a reasonable length of time, and 
plaintiff followed a consistent course in his action for 
salary. 

The agreement for discharge of the stock-purchase 
contract was voidable for business coercion, and plain- 
tiff, exercised his power of avoidance with reasonable 
promptness. The judgment is reversed and the cause 
remanded with directions to rescind the agreement for 
discharge and to reinstate the stock-purchase contract. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Kuns, District Judge, dissenting. 


STATE OF NEBRASKA, APPELLEE, Vv. Davip KING, APPELLANT. 
144 N. W. 2d 438 


Filed July 22, 1966. No. 36138. 


1. Criminal Law. If a judgment of conviction is reversed or held 
void at a time when the defendant is serving the void sentence 
and, following a new trial and a second conviction, a new sen- 
tence is imposed, the defendant is not entitled to credit as a 
matter of law against the second sentence for time served under 
the void sentence. 


2. The crediting of time served on a void sentence on a 
subsequent conviction and valid sentence is a matter of sound 
judicial discretion on the part of the trial court. 

3. In the absence of a showing of an abuse of judicial 


discretion by the trial court in imposing a sentence within the 
limits provided by statute, this court will not ordinarily inter- 
fere with the sentence imposed by the trial court. 


Appeal from the district court for Douglas County: 
JoHN E. Murpuy, Judge. Affirmed. 


William L. Walker, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and CoLwett, District Judge. 


CARTER, J. 

On April 2, 1959, defendant was charged in the dis- 
trict court for Douglas County with the crime of robbery. 
On September 25, 1959, defendant entered his plea cf 
guilty and was sentenced to an 8-year term in the Ne- 
braska State Penitentiary. On December 30, 1964, the 
United States District Court held in a habeas corpus 
proceeding that the conviction and sentence was void 
but stayed defendant’s release on the writ until the 
proper authorities could institute a new criminal pro- 
ceeding against the defendant. Defendant was again 
tried in the district court for Douglas County on March 
16 to 18, 1965, and a verdict of guilty was returned by 
the jury. Defendant was sentenced on April 13, 1965, 
to serve 4 years confinement at hard labor in the Ne- 
braska Penal and Correctional Complex in Lancaster 
County, Nebraska. The defendant appealed to this court. 

Defendant was represented by legal counsel in the 
district court in the person of Michael Levy. After 
assisting in the trial, Mr. Levy disassociated himself 
from the case. Before the final submission of the case 
on appeal, this court directed the appointment of an 
attorney at state expense by its opinion in State v. King, 
179 Neb. 511, 138 N. W. 2d 805. Pursuant thereto Wil- 
liam L. Walker was appointed as legal counsel to handle 
defendant’s appeal in this court. 

The defendant has asserted 10 assignments of error, 
and those that are discussed in the brief are directed at 
the failure of the trial court to credit the time served 
under the void sentence on the sentence imposed on 
April 13, 1965. The void sentence was 8 years on which 
defendant had served 5 years and 3 months and with the 
4-year sentence of September 13, 1965, the defendant 
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could, as defendant alleges, be required to actually serve 
more than 9 years. 

Defendant relies on what he terms the modern rule 
set out in Freeman v. State, 87 Idaho 170, 392 P. 2d 542. 
The rule cited in that case is: “In cases dealing with 
resentencing necessitated by the invalidity of the orig- 
inal sentence, but not involving a new trial between the 
first and second sentence, the courts are not in agree- 
ment on the question whether time served under the 
first sentence is to be credited against time served under 
the second. In some jurisdictions, allowance of such 
credit is provided for by statute. In jurisdictions lacking 
such a statute, what appears to be the modern (and, it 
is submitted, the better) view is that such an allowance 
is proper.” Cases from many jurisdictions are cited in 
support of this rule. The foregoing rule relates to situa- 
tions where the conviction was valid and the sentence 
itself was erroneous. It does not involve the precise 
guestion we have before us. We have before us the 
situation where the conviction and sentence were void 
and the new sentence resulted from a new trial of the 
case which intervened between the two sentences. 

Defendant does cite cases from other jurisdictions 
which hold that time served on a void sentence should 
be credited on a subsequent sentence on a valid convic- 
tion for the same offense. See, Stonebreaker v. Smvth. 
187 Va. 250, 46 S. E. 2d 406: Lewis v. Commonwealth, 
329 Mass. 445, 108 N. E. 2d 922, 35 A. L. R. 2d 1277: Short 
v. United States, 344 F. 2d 550. 

The general rule is that in the absence of statute to 
the contrary, if a judgment of conviction is reversed at 
a time when the defendant is serving the sentence im- 
posed, and, following a new trial and a second convic- 
tion, a new sentence is imposed. the defendant is not 
entitled to credit as a matter of right against the second 
sentence for the time served under the original sentence. 
See cases collected in 35 A. L. R. 2d 1283, section 3 of 
the annotation there beginning. See, also, Robinson v. 
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United States, 144 F. 2d 392; Palumbo v. State of New 
Jersey, 334 F. 2d 524; Shupe v. Sigler, 230 F. Supp. 601; 
McCleary v. Hudspeth, 124 F. 2d 445. 

The foregoing rule appears to have been the law of this 
jurisdiction for many years. McCormick v. State, 71 
Neb. 505, 99 N. W. 237; Knothe v. State, 115 Neb. 119, 
211 N. W. 619; Crommett v. State, 115 Neb. 399, 213 
N. W. 743; In re Application of Cole, 103 Neb. 802, 174 
N. W. 509. 

We adhere to the rule that where a conviction and 
sentence are held void and on a subsequent trial a new 
sentence is imposed, defendant is not entitled to credit 
as a matter of law on the second sentence for the time 
served under the original void conviction and sentence. 
The only question before the court in such a situation 
is whether or not the trial court abused its discretion in 
imposing the sentence that it did. The trial court may 
take into consideration the fact that the defendant has 
been confined under a void sentence just as it may take 
into consideration the length of time that a defendant 
has been confined while awaiting trial. It is evident 
that the trial court in the instant case did give considera- 
tion to the fact of defendant’s confinement under the 
void sentence in that it first imposed a sentence of 8 
years under the void conviction and a sentence of but 
4 years under the subsequent valid conviction. The 
crediting of time in such a situation is a matter of sound 
judicial discretion on the part of the sentencing court 
with which this court will not interfere in the absence of 
a showing that such discretion was abused by the sen- 
tencing court. 

A material distinction exists when time has been 
served under a valid conviction but under an erroneous 
or void sentence than in the case where the conviction is 
void and a subsequent conviction obtained. In the lat- 
ter case the trial court, within the limits provided by 
statute, may exercise its sound judicial discretion in im- 
posing sentence, including the consideration of all miti- 
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gating circumstances. But in such a case the defendant 
has no assurance, and is entitled to none as a matter of 
law, that he has everything to gain and nothing to lose. 
In Shupe v. Sigler, supra, this was pointed out in the 
court’s opinion as follows: “In conclusion, it should 
be pointed out to Mr. Shupe and the many others who 
are filing petitions for a writ of habeas corpus in this 
court, that it is possible that some may be doing them- 
selves more harm than good. They may not have ‘nothing 
to lose and everything to gain’ in filing for the ‘great 
writ.’ * * * For many the bright rainbow and the hopes 
engendered by Fay v. Noia, and the other habeas corpus 
cases recently decided by the United States Supreme 
Court, may turn out to be an illusory rainbow with only 
a ‘pot of fool’s gold’ for its seeker.” 

The sentence is within the limits of the statute fixing 
the penalty for the crime of robbery. We find nothing 
indicating an abuse of discretion by the trial court in 
imposing the sentence of 4 years. There is no error in 
the record and the judgment of the district court is 
affirmed. 

AFFIRMED. 


Louis MOSER ET AL., APPELLEES, Vv. GLENN E. TURNER, 
COUNTY SUPERINTENDENT OF SCHOOLS OF LANCASTER COUNTY, 
NEBRASKA, ET AL., APPELLANTS, IMPLEADED WITH BERNARD 
J. KLASEK, COUNTY SUPERINTENDENT OF SCHOOLS OF SALINE 
COUNTY, NEBRASKA, ET AL., APPELLEES. 
Harotp BECK ET AL., APPELLEES, v. GLENN E. TURNER, 
COUNTY SUPERINTENDENT OF SCHOOLS OF LANCASTER COUNTY, 
NEBRASKA, ET AL., APPELLANTS, IMPLEADED WITH BERNARD 
J. KLASEK, COUNTY SUPERINTENDENT OF SCHOOLS OF SALINE 
COUNTY, NEBRASKA, ET AL., APPELLEES. 
144 N. W. 2d 192 


Filed July 22, 1966. Nos. 36171, 36172. 
1. Schools and School Districts. Any person adversely affected by 
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the changes made by a county superintendent pursuant to sec- 

tion 79-402, R. S. Supp., 1965, may proceed by appeal or by 

error pursuant to section 25-1901, R. R. S. 1943. 

The county superintendents of the counties involved 

have the authority and jurisdiction when acting jointly and 

multilaterally to create new districts or change the boundaries 
of existing districts where territory lies in one or more counties 

under section 79-402, R. S. Supp., 1965. 

Where a school district contains land in more than 
one county, section 79-426.05, R. S. Supp., 1965, provides that 
the county committee of the county in which the schoolhouse 
of the district lies is the only county committee that represents 
such district in a proceeding to change the boundaries thereof. 

4. Appeal and Error. From the very nature of an error proceed- 
ing, the rights of the parties are determined by the appellate 
court solely on the record made by the tribunal whose action is 
being reviewed. No new facts or evidence can enter into the 
consideration of the court. 

5. Fraud. Fraud is never presumed but must be clearly proved 
by the party who pleads and relies on it. 


Appeals from the district court for Saline County: 
H. Emerson KoxJeEr, Judge. Affirmed. 


Paul L. Douglas, William D. Blue, Ronald D. Lahners, 
Floyd A. Sterns, Walter D. Weaver, and Janice L. Grad- 
wohl, for appellant Turner. 


William L. Walker and Earl Ludlam, for appellants 
Vlasak et al. 


Jerry L. Snyder, for appellees. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and ScHEELE, District Judge. 


BROWER, J. 

These two cases arise from multilateral hearings had 
before Bernard J. Klasek, county superintendent of 
schools of Saline County, Nebraska, referred to as Klasek, 
and Glenn E. Turner, county superintendent of schools 
of Lancaster County, designated hereafter as Turner. 

Case No. 36171 involved action on a petition of the 
electors of School District No. 11 of Lancaster County 
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and a petition of the school board of the city of Crete 
in Saline County, herein called the Crete district, which 
petitions sought to dissolve School District No. 11 and 
annex and attach its territory to the Crete district. 

Case No. 36172 involved similar petitions seeking the 
dissolution of School District No. 72, Lancaster County, 
and to annex and attach its territory to the same city 
school. 

After several continuances, final hearings were held 
by the two county superintendents at Wilber, Nebraska, 
that concerning the annexation of School District No. 
11 on February 18, 1964, and of School District No. 72 
on February 20, 1964. 

On February 25, 1964, Klasek signed orders granting 
the petitions and ordering the dissolution, annexation, 
and attaching of the two districts to the Crete district. 
On the same day Turner made his order denying the 
petitions in both cases. 

Thereafter in case No. 36171, Louis Moser, a legal 
voter of School District No. 11, for himself and as a 
class action for all other legal voters similarly situated 
and who signed the petition for the dissolution and 
annexation of that district, filed a petition in error in 
the district court for Saline County, making the two 
county superintendents, the Crete district, certain 
named objectors, and all other objectors to the petition 
for the change of boundaries, parties. 

In case No. 36172, Harold Beck, Adeline I. Jans, and 
Orval H. Jans, legal voters of School District No. 72, 
for themselves and as a class action, filed in the same 
court a similar petition in error against both superin- 
tendents, the Crete district, certain objectors named, 
and all other objectors to the change of boundaries in 
School District No. 72. 

Each petition alleged the order of Klasek was correct 
and not in error and the order of Turner was in error, 
and sought a reversal of the latter and the judgment of 
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the court changing the boundaries and annexing the 
respective districts to the Crete district. 

Each petition in error had attached thereto a tran- 
script of the entire proceedings, including the final 
order in the respective cases, and filed with each was 
a bill of exceptions containing all the evidence produced 
at the hearing before the county superintendents which 
was thereafter admitted in evidence in each case in 
district court. 

In each action the defendants, named as objectors, 
appeared for themselves and all other objectors similarly 
situated, and the other parties filed voluntary appear- 
ances or were served with summonses. Special de- 
murrers were filed by the named objectors, and on 
being overruled, answers and cross-petitions were filed. 
The demurrers and answers properly raised the questions 
hereinafter discussed. 

The parties will be designated here as plaintiffs and 
defendants. 

Separate trials in district court each resulted in a 
judgment finding the trial court had jurisdiction of the 
subject matter; that Klasek’s order of February 25, 
1964, should be affirmed; that Turner’s order of the 
same date should be reversed; that the school petitions 
in each instance were sufficient and valid; and that 
the territories of School Districts No. 11 and No. 72 of 
Lancaster County should be attached to the Crete district. 

Defendants’ motions for a new trial being overruled, 
the two cases have been brought by appeal to this 
court where they have been consolidated for briefing 
and argument. 

The defendants have assigned 17 errors to the trial 
court, but many of them are not argued in their brief, 
and others are repetitious and are separately related 
successively to the various orders and rulings as well 
as the final judgment of the trial court. The questions 
necessary for our decision will be set out as discussed. 

The defendants first contend that the trial court 
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had no jurisdiction because proceedings in error cannot 
be taken from the decision of the county superintendent 
and that the sole method of review was by an appeal. 
The proceedings are based on section 79-402, R. S. Supp., 
1965, which was last amended by Laws 1963, c. 472, 
§ 1, p. 1514, which became effective July 12, 1963, 
a short time before the petitions referred to in each 
action were circulated and completed. The amendment 
of 1963 provided, among other things, “that any person 
adversely affected by the changes made by the county 
superintendent may appeal to the district court of any 
county in which the real estate, or any part thereof, 
involved in the dispute is located.” (Italics supplied.) 
The method of appeal was not provided in section 
79-402, R. S. Supp., 1965, but the Legislature had 
previously enacted L. B. 277, Laws 1963, c. 138, § 1, 
p. 515, now section 25-1937, R. R. S. 1943, providing that 
where a statute provides for an appeal without setting 
forth the procedure therefor, the appeal shall be the 
same as appeals from county court to district court in 
civil actions. This provision was not followed and 
the defendants assert it is now the exclusive remedy 
of those seeking a review of proceedings before a county 
superintendent. It is competent for the Legislature to 
prescribe whatever mode of procedure it may see fit 
for bringing judicial questions before the courts for 
determination or a multiplication of cumulative remedies. 
Tyson v. Washington County, 78 Neb. 211, 110 N. W. 
634, 12 L. R. A. N. S. 350; C. R. T. Corp. v. Board of 
Equalization, 172 Neb. 540, 110 N. W. 2d 194. This 
court has repeatedly held that where the county supet- 
intendents of schools act in a quasi-judicial capacity, 
their decisions may be reviewed under section 25-1901, 
R. R. S. 1943, by petition in error, some of the more 
recent cases being School Dist. No. 49 v. Kreidler, 165 
Neb. 761, 87 N. W. 2d 429; Lindgren v. School Dist. 
of Bridgeport, 170 Neb. 279, 102 N. W. 2d 599. There 
is nothing in section 79-402, R. S. Supp., 1965, or in 
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section 25-1937, R. R. S. 1943, which purports to take 
away the right to proceed in error under section 25-1901, 
R. R. S. 1943. Any person adversely affected by the 
changes made by a county superintendent pursuant 
to section 79-402, R. S. Supp., 1965, may proceed by 
appeal or by error pursuant to section 25-1901, R. R. S. 
1943. Defendants’ contention has no merit. 

Defendants next maintain that the county super- 
intendents had no authority to hold hearings with respect 
to petitions to change the boundaries of school districts 
or the annexation of one district to another where the 
territory involved lies in more than one county. The 
first part of section 79-402, R. S. Supp., 1965, provides 
in part that: “The county superintendent shall create 
a new district as hereinafter provided from other dis- 
tricts, or change the boundaries of any district upon 
petitions signed by sixty per cent of the legal voters 
of each district affected; * * *.” Defendants point out 
that the word “superintendent” is in the singular. How- 
ever, section 79-402, R. S. Supp., 1965, clearly indicates 
the Legislature intended to allow the legal voters the 
right to reorganize their school districts or change the 
boundaries thereof even though the proposed change 
involved territory in more than one county. This 
appears from the following portions of the section: 
“Provided, that any person adversely affected by the 
changes made by the county superintendent may appeal 
to the district court of any county in which the real 
estate, or any part thereof, involved in the dispute is 
located. * * * If the real estate is located in more 
than one county, the court in which an appeal is first 
perfected shall obtain jurisdiction to the exclusion of 
any subsequent appeal. * * * Territory may be annexed 
to a district from an adjoining county upon joint action 
by special committees as provided in section 79-426.09 
with such special committee performing those responsi- 
bilities as herein provided for the county committee.” 
Neither is it of import that the word “superintendent” 
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occurs in the singular throughout the section. Section 
49-802, R. R. S. 1943, provides: “Unless such con- 
struction would be inconsistent with the manifest intent 
of the Legislature, rules for construction of the statutes 
of Nebraska hereafter enacted shall be as follows: * * * 

“(6) Singular words may extend and be applied to 
several persons or things as well as to one person or 
thing.” Section 79-402, R. S. Supp., 1965, as changed by 
amendments from time to time, has been the law of this 
state for many years. As it formerly existed, the word 
“superintendent” was construed to mean “superintend- 
ents” to make it agree with other then existing provisions. 
Olsen v. Grosshans, 160 Neb. 543, 71 N. W. 2d 90. Under 
the section as it has existed, from time to time this court 
has held that the county superintendents of the counties 
involved acting jointly had the duty under petitions 
to make changes in boundaries of school districts, por- 
tions of which are in more than one county. Halstead 
v. Rozmiarek, 167 Neb. 652, 94 N. W. 2d 37; Lindgren 
v. School Dist. of Bridgeport, supra; Olsen v. Gross- 
hans, supra. 

Defendants call attention to the following provision 
in section 79-402, R. S. Supp., 1965: “When any such 
territory not in any organized district is located in more 
than one county, notice of such fact shall be given to the 
joint committee provided for in section 79-426.09, whose 
duty it shall be to give the prescribed notice of and hold 
the hearing on the question of to which organized dis- 
trict or districts such territory shall be attached.” They 
contend that section 79-426.09, R. S. Supp., 1965, referred 
to in the quoted provision, provides a method for the 
county committee operating under sections 79-426.08 and 
79-426.09, R. S. Supp., 1965, to reorganize school districts 
and submit the same to the electors at an election pro- 
vided for in section 79-426.15, R. S. Supp., 1965. They 
maintain this is now the exclusive method for annexing or 
changing boundaries of school districts where the terri- 
tory lies in more than one county, and the county superin- 
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tendents have been divested of all authority to make such 
changes in those cases. 

In the year 1949 a comprehensive plan for the read- 
justment and realignment of all school districts was 
adopted by the Legislature. A state committee for this 
purpose was established; also a similar committee for 
every county in the state. The state committee was di- 
rected to set up and recommend to the county committee 
plans and procedures for reorganization of school dis- 
tricts. When the county committee should determine 
that some reorganization was desirable, it was to hold 
one or more public hearings with respect to the merits 
of the proposed plans, provide for the equitable adjust- 
ment of all property, debts, and liabilities among the 
districts, and thereafter formulate and complete a plan 
for the reorganization of any or all school districts. This 
plan was to be submitted to the state committee for its 
recommendations. If no recommendations were made 
by the state committee, the proposed plan was to be sub- 
mitted to a vote of the electors. If the state committee 
made recommendations, the county committees were 
to consider them and could hold additional public hear- 
ings, after which it would announce its plan as adopted 
and submit it to a vote at a special election. 

In setting up this comprehensive reorganization pro- 
cedure, the Legislature did not take away the right of 
the voters to proceed to make such changes as they de- 
sired bv petition under the provisions of section 79-402. 
R. S. Supp., 1965. It did, however, provide that the 
petitions be submitted to the county committee and the 
state committee for their review and recommendations. 
The petitions and recommendations were also to he 
presented to the legal voters at a public hearing. Legal 
voters could either withdraw their names from the neti- 
tion or add them to it while being considered by the 
committee. At the end of the 10 days the committee vas 
to return the petitions to the county superintendent who 
then had the duty to hold a public hearing to determine 
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the validity and sufficiency of the petitions. If, after 
this hearing, the county superintendent determined that 
60 percent of the voters had signed the petitions, he 
should then proceed to effect the changes in the bound- 
aries as set forth in the petitions. 

Apparently the provisions for review of the action 
of the county superintendent by the county and state 
committees stemmed in part from the desire to keep them 
informed of the changes being made by the electors by 
the petition method. Certainly under section 79-402, 
R. S. Supp., 1965, it was not intended thereby to divest 
the authority of the county superintendent under the 
petition method. The office of the reorganization com- 
mittees in proceedings to change the school districts 
before the county superintendents is shown in Lind- 
gren v. School Dist. of Bridgeport, 170 Neb. 279, 102 N. 
W. 2d 599, where this court said: “It is contended that 
the proceedings are void in that the state committee on 
reorganization did not have its report before the county 
committee on reorganization at the time it held its hear- 
ing on the proposal to transfer the lands in question. 
Such report was filed with the county superintendent 
when the hearing was held to determine the sufficiency 
of the petitions. We point out that the consideration of 
the proposal to transfer lands by the state and county 
committees is advisory only. Such committees have no 
part in determining whether or not the transfer shall be 
made other than to make recommendations thereon. 
The failure of the state committee to make its recom- 
mendations prior to the time the county committee met 
is an irregularity only where it is shown that such re- 
port was on file with the county superintendent at the. 
hearing at which the transfer was approved. This is an 
irregularity that could have been raised by an error 
proceeding, and which affords no basis for a collateral 
attack.” There is no indication in section 79-402, R. S. 
Supp., 1965, that petitioners whose districts cross county 
lines are to be denied the benefits of that section, nor 
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that they are required to follow the plan set up for com- 
prehensive reorganization. The two methods are dis- 
tinguished from one another in Longe v. County of 
Wayne, 175 Neb. 245, 121 N. W. 2d 196. We conclude that 
the county superintendents of the counties involved 
have the authority and jurisdiction when acting jointly 
and multilaterally to create new districts or change the 
boundaries of existing districts where territory lies in 
one or more counties under section 79-402, R. S. Supp., 
1965. 

Defendants contend that the county superintendents 
were without jurisidiction to consider the petitions for 
annexation because the district reorganization commit- 
tees of all the counties in which lies the area of any 
school district affected had not been notified of the pro- 
ceedings to dissolve, annex, and attach the area to an- 
other district. They argue that certain lands in Seward 
County were a part of the Crete district and that the 
Seward County special committee was not notified and 
took no part in the consideration of the petitions prior 
to their being filed with the county superintendents. 
No land in Seward County is being transferred in the pro- 
ceedings. The Seward County land is a part of the 
Crete district. It is represented by the officials of that 
district who alone signed that district’s petition. Sec- 
tion 79-426.05, R. S. Supp., 1965, provides for the countv 
committees under the comprehensive redistricting plan. 
These are the committees referred to in section 79-402, 
R. S. Supp., 1965. Section 79-426,05, R. S. Supp., 1965, 
has this provision: “The county committee of the county 
in which the schoolhouse or the administrative office of 
a joint district lying in two or more counties is located 
shall be designated to have within its jurisdiction the 
territory of said joint district for the purposes of or- 
ganizing school districts.” We think it clear that where 
a school district contains land in more than one county, 
section 79-426.05, R. S. Supp., 1965, provides that the 
county committee of the county in which the school- 
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house of the district lies is the only county committee 
that represents such district in a proceeding to change 
the boundaries thereof. This assignment of error can- 
not be sustained. 

Defendants maintain the trial court erred in over- 
ruling their motion to call witnesses in support of certain 
allegations of fraud practiced by those circulating the 
petitions. The case of Dovel v. School Dist. No. 23, 166 
Neb. 548, 90 N. W. 2d 58, was an error proceeding. This 
court, in its consideration of the case, stated: ‘“We think 
the taking of new evidence dehors the record before the 
county superintendent of schools was not consistent with 
the nature of the proceeding before the court and that 
such evidence may not be considered. To hold other- 
wise would have the effect of permitting an appeal where 
an appeal is not authorized. The question presently for 
Getermination is whether or not the record of the pro- 
ceedings before the county superintendent of schools 
discloses error as a matter of law.” It seems clear that 
from the very nature of an error proceeding, the rights 
of the parties are determined by the appellate court 
solely on the record made by the tribunal whose action 
is being reviewed. No new facts or evidence can enter 
into the consideration of the court. The defendants cite 
no authority showing an exception to this rule permitting 
evidence of fraud to be received on appeal in an error 
proceeding, and we have found none. We do not think 
additional evidence should have been permitted here. 

Defendants assert that there was sufficient evidence 
of fraud presented at the hearing before the countv 
superintendents to vitiate the petitions in any event. 
We have examined this evidence. A witness and voter 
of School District No. 72 testified that the circulator of 
the petition in School District No. 72 told her that she 
already had sufficient signers but would like to have her 
sign also. This was denied by the circulator, and the 
witness does not appear to have been influenced by the 
remarks as her name does not appear among the signers 


646 NEBRASKA REPORTS [Voxr. 180 


Moser v. Turner 


on the petition. Another testified that an attorney for 
the Crete district, in a conversation on the street in 
Crete, told her that her daughter would not be permitted 
to attend school in Crete unless School District No. 72 
was joined to that district and this might be the last 
opportunity for School District No. 72 to be joined to 
the Crete district. Although she and her husband signed 
the petition, she stated these remarks did not influence 
them in so doing. She likewise testified the circulator 
of the petition told the witness and her husband, who 
signed the same, that she already had enough signers. 
Perhaps the circulator really thought a sufficient num- 
ber of voters had already signed as apparently she was 
then circulating a separate petition to be attached to 
another one. If the two were considered together, it 
appears only two or three signatures were then needed. 
The testimony concerning fraud lacks substance and is 
clearly insufficient. If such testimony could vitiate such 
a petition, there would be few indeed that could be 
accepted if contested. ‘Fraud is never presumed but 
must be clearly proved by the party who pleads and 
relies on it.’ Sterner v. Lehmanowsky, 173 Neb. 401, 
113 N. W. 2d 588. The evidence of fraud is insufficient. 

Klasek found that 67.3 percent of the legal voters had 
signed the petition for annexation in School District No. 
11 after making adjustments caused by timely with- 
drawals and additions timely filed by the voters and in 
the sworn list of voters attached from the evidence ad- 
duced. He found 63.2 percent of the voters in School 
District No. 72 had signed the petition after making 
similar adjustments. The approval of the proposed 
change by the county reorganization committee and the 
state committee on school district reorganization was in 
the record. In such a case only 60 percent of the voters 
of a school district is required on a petition to reorganize 
the districts. Defendants point to no adjustments im- 
properly made or to others that should be made that 
could affect the result. The trial court found that the 
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petitions were sufficient, that Turner was in error, that 
the Klasek order should be affirmed, and that the terri- 
tories of School Districts No. 11 and No. 72 in Lancaster 
County should be attached to School District No. 2, 
Saline County. After reviewing the record and the de- 
fendants’ contentions, we agree with its decision. 

It follows that the judgment of the trial court was 


right and should be and is affirmed. 
AFFIRMED. 


ANNETTE M. TRIMBLE, APPELLANT, V. FRANKIE CLEVELAND 
TRIMBLE, JR., APPELLEE. 
144 N. W. 2d 171 


Filed July 22, 1966. No. 36194. 


1. Divorce. In deciding the question of alimony or division of 
property between the parties to a divorce suit the court, in 
exercising its sound discretion, will consider the respective 
ages of the parties, their earning abilities, the duration of 
the marriage, the conduct of each during the marriage, their 
station in life, the cireumstances and necessities of each, their 
health and physical conditions, whether the property was ac- 
cumulated before or after the marriage, or by inheritance or 
gift, and any and all other circumstances bearing upon the 
question, and from all of such elements determine the rights 
of the respective parties. 


2. In a proper case the allowance of permanent alimony 
may exceed the value of the husband’s estate at the time the 
marriage is dissolved. 

3. The amount of alimony to be granted a wife is not 


to be determined alone from the property possessed by the 
husband. Many other factors enter into the determination 
such as the husband’s age, health, earning capacity, future 
prospects, and social standing. 


Appeal from the district court for Red Willow County: 
Norris CHADDERDON, Judge. Affirmed as modified. 


Bosley & Bosley, for appellant. 


Daniel E. Owens, for appellee. 
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Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Murpny, District Judge. 


CARTER, J. 


Plaintiff, Annette M. Trimble, brought this suit for 
a divorce against the defendant, Frankie Cleveland 
Trimble, Jr., on the ground of extreme cruelty. The 
trial court granted a divorce to the plaintiff and made 
a division of property between the parties. Plaintiff 
has appealed. 

The only question involved in this case is the correct- 
ness of that part of the trial court’s decree in making 
an award of property to the plaintiff. The parties 
were married on May 23, 1936, and have resided in 
McCook for many years. Two children were born to 
the marriage, a son 25 years of age and a daughter 
who became 21 years of age less than a month after the 
entry of the divorce decree. At the time of trial plain- 
tiff was 50 and the defendant 49 years of age. 

The evidence shows that plaintiff has been employed 
as a secretary since 1954 and is presently earning $85 
per week in such employment. Plaintiff was the bene- 
ficiary of an inheritance of $10,000. She used $1,290 
of it to pay bills and gave defendant amounts of $2,000, 
$750, and $600 for his personal needs. She spent $2,100 
for an automobile. She now has $5,000 invested in 
corporation stock and a savings account of $2,050. Her 
bank account was $350. She owes $464 on the automo- 
bile. Plaintiff has supplemented a bequest of $4,000 
to each of the two children to complete their education. 
She paid $500 on the purchase of an automobile for 
the son, the defendant making the subsequent payments 
of $70 per month thereon. 

Defendant at the time the suit for divorce was filed 
was the warehouse branch manager of the Fleming 
Company, a wholesale grocery concern. His salary was 
$550 per month and a bonus of 7 percent of earnings. 
The bonus in 1964 was $1,740. Defendant has since 
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been employed by the Fleming Company in Lincoln at, 
a salary of $550 per month without a bonus arrange- 
ment. He owns an automobile valued at $1,500. Prior 
to his transfer to Lincoln defendant owned and operated 
the Midwest Credit Service in McCook, which he aban- 
doned when transferred to Lincoln. In 1963, 1962, and 
1961, the profits of this business were $5,000, $4,000, 
and $3,000, respectively. Plaintiff attempted to con- 
tinue the business without financial success. Defendant 
testified that he owed a $1,300 note at a McCook bank, 
$1,600 to a building contractor, and a note of $6,105 to 
his mother. He has a bank account of $190 and a current 
pay check of $200. He owns no other property except 
the family home, some golf clubs, and hunting and fish- 
ing equipment worth $200. The family home was 
valued at from $12,000 to $12,500 which was subject to 
a mortgage of $5,295.40. The income of both parties 
appears to have been used up for living expenses. 

On the foregoing evidence the trial court made the 
following division of property: The plaintiff was award- 
ed the family home subject to the encumbrance thereon, 
all the household furniture owned by the parties, plain- 
tiff’s bank account and savings account, her automobile, 
her personal effects, and the Midwest Credit Service 
business. Defendant was awarded his automobile, his 
checking account, his current paycheck, and his golf, 
hunting and fishing equipment. Defendant was re- 
quired to pay all existing debts of the parties excent 
the encumbrances on the family home and plaintiff's 
automobile. The costs of the action and an attorney’s 
fee of $150 were taxed to the defendant. 

The plaintiff asserts that the division of property 
was inequitable to the extent of $5,000 which she asks 
this court to grant her. 

At the time of the trial of the divorce proceeding 
the parties had been married 29 years. Plaintiff had 
been employed since 1954 and had earned from $69 
to $85 a week during that period. Defendant was 
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earning $550 per month and substantial bonuses for 
at least 2 years prior to the divorce proceeding. Defend- 
ant’s total income for 1964 from salary, bonus, and 
profits from Midwest Credit Service amounted +o 
$10,036.98 and the annual salary of plaintiff amounted 
to $4,335. Plaintiff had inherited $10,000 and had re- 
maining the sum of $7,000. Most of the reduction of 
her inheritance was due to the giving of money to 
defendant to pay his personal obligations. The testimony 
is that the earnings of the parties went for living ex- 
penses. Defendant still owed $1,300 at the bank and the 
$1,600 downpayment to the seller of the home they 
purchased. It is true that the parties assisted in the 
education of the two children over and above the $4,000 
that each of the children inherited for their education. 

The precipitating cause of the divorce was the ex- 
cessive drinking of intoxicating liquors by the defendant 
and his abuse of the plaintiff directly caused thereby. 
There is no indication of fault on the part of the plain- 
tiff. The income of the parties was substantial. The 
parties were apparently in good health. They apparently 
suffered no financial losses, nor suffered any emergent 
situations that absorbed their earnings. Still the defend- 
ant was in debt to the extent noted, the earnings of 
plaintiff were expended, and her inheritance was re- 
duced from $10,000 to $7,000. The defendant was a 
law school graduate and was admitted to the bar, al- 
though he had never engaged in the practice of law. 
Plaintiff had worked continuously for 11 years and con- 
tributed all her earnings to the marriage. She still 
works, although the life of the nonprofit association 
by whom she is employed is uncertain. Defendant is 
earning $550 per month with reasonable certainty that 
his employment will continue. The plaintiff is given 
the equity in the home, the remainder of her inheritance 
amounting to $7,000, the equity in the automobile which 
she purchased, and the furniture in the home, the value 
of which is not shown. Under the circumstances here 
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shown it would appear that plaintiff is entitled to the 
restoration of her inheritance in addition to the joint 
property of the marriage that was awarded to her. We 
think the decree should be modified by allowing plaintiff 
an additional $3,000 to be paid by the defendant on 
such terms and conditions as the trial court shall pre- 
scribe. 

In Malone v. Malone, 163 Neb. 517, 80 N. W. 2d 294, 
we said: ‘We have often said the fixing of the amount 
of the alimony rests, in each case, upon the sound dis- 
cretion of the court.” In Prosser v. Prosser, 156 Neb. 
629, 57 N. W. 2d 173, we also said: “Alimony is awarded 
for the maintenance of the wife when the conditions 
exist that the statute requires. It is not an assignment 
of a portion of the husband’s estate and it may, in fact, 
exceed the value of the husband’s personal and real 
property. * * * It should not be allowed as a matter of 
sympathy to the wife or as penalty imposed for the 
misconduct of the husband.” 

We point out that defendant has an earning capacity 
of approximately $6,600 per year. It is true that the 
parties have accumulated very little in the way of 
assets. Defendant urges that he is heavily in debt. 
That he owes the bank $1,300 and $1,600 as the down- 
payment on the family home is unquestioned. His 
assertion that he owes his mother a note for $6,105 can 
be discounted by the fact that it is made out in his own 
handwriting, was in the possession of the defendant, 
and its existence was unknown to the plaintiff until the 
time of trial. 

In determining how the property of the parties should 
be divided and in fixing an award of alimony, the rela- 
tive fault of the parties is a material element. The age 
and health of the parties and the duration of the marriage 
are evidentiary facts to be considered. The social 
standing, comforts, and luxuries of life which the wife 
probably would have enjoyed are to be considered. 
The earnings of the husband and his earning potential 
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are very important when viewed in the light of the. 
contributions made by the wife to the marriage. The 
principal asset awarded the wife is the family home. 
The substantial encumbrance upon it which the wife 
must pay creates a financial burden on the part of the 
wife with a limited earning capacity. Her only alter- 
native is to sell the property and thereby defeat the 
purpose of awarding her the family home. In a con- 
sideration of all the factors, we think justice and equity 
require the additional allowance of $3,000, heretofore 
discussed. Swolec v. Swolec, 122 Neb. 837, 241 N. W. 771; 
Haussener v. Haussener, 147 Neb. 489, 23 N. W. 2d 
700; Prosser v. Prosser, supra. 

For the reasons given, the decree of the district court 
is affirmed as modified herein. Costs of the appeal are 
taxed to the defendant, including an attorney’s fee of 
$250. 

AFFIRMED AS MODIFIED. 

Murpuy, District Judge, dissenting. 

I respectfully dissent from the majority opinion here- 
in, and in that connection I submit the following ob- 
servations. 

The question of the constitutionality of the applicable 
statutes, particularly sections 42-318 and 42-321, R. R. S. 
1943, to the extent they may function as limitations 
upon the broad chancery powers of the district courts 
(Article V, section 9, Constitution of Nebraska) is a 
question which suggests itself, but was neither presented 
nor determined in the trial court, and which has not 
been presented here. In her brief, plaintiff relies upon 
those statutes. It is a question, therefore, which we 
should not now consider. Madison County v. Crippen, 
143 Neb. 474, 10 N. W. 2d 260; De Lair v. De Lair, 
146 Neb. 771, 21 N. W. 2d 498; Ebberson v. School Dist. 
No. 64, ante p. 119, 141 N. W. 2d 452; Read v. City of 
Scottsbluff, 179 Neb. 410, 138 N. W. 2d 471. Rather, we 
must accept the statutes as we find them. 

The effect of. the majority opinion is to award the 
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plaintiff a property settlement in excess of the net worth 
of the parties, and thus to require an invasion of de- 
fendant’s future income. It goes far beyond any mathe- 
matical limitation previously expressed by this court, 
and. beyond the limits of the statute. 

The statute, section 42-318, R. R. S. 1943, provides: 
“Upon every divorce * * *, if the estate and effects re- 
stored or awarded to the wife shall be insufficient for the 
suitable support and maintenance of herself * * * the 
court may further decree to her such part of the per- 
sonal estate of the husband and such alimony out of 
his estate as it shall deem just and reasonable, having 
regard to the ability of the husband, the character and 
situation of the parties, and all other circumstances of 
the case.” While the terms “property settlement” and . 
“alimony” are sometimes used interchangeably, here it 
is obvious that the word “alimony” is used in the proper 
sense of an allowance for future support. It seems 
to me that the statute allows an award of alimony only 
upon a finding that the property settlement made will 
be insufficient for the suitable support and maintenance 
of the wife, and permits consideration of the husband’s 
“ability” only in that particular instance. 

This is the effect of the statement quoted in the 
majority opinion from Prosser v. Prosser, 156 Neb. 629, 
57 N. W. 2d 173, and with which I wholeheartedly agree 
as a statement of the controlling law of the case. While 
the majority opinion here treats of the added sum of 
$3,000 in the name of alimony, it is a restoration to 
plaintiff of an inheritance and not a provision for 
plaintiff's future support and maintenance. It appears 
to be a penalty assessed against the defendant for his 
fault in having caused the divorce, and because the 
parties lived beyond his means. Both the opinion and 
plaintiffs brief in this regard place their reliance not 
on the future, but on the basis of compensation for the 
past. I cannot agree that the statute either requires 
or permits this. 
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In any event, the decree of the trial court, from which 
the defendant does not appeal, grants to the plaintiff 
practically 100 percent of the current net assets of the 
parties. It grants defendant assets worth $2,090 and 
requires him to pay liabilities in the amount of $2,900, 
disregarding the note of $6,105 to his mother. It suf- 
ficiently provides for the suitable support and main- 
tenance of plaintiff. It goes far beyond any past-stated 
mathematical limitation. I would deem it to be neither 
unjust nor unreasonable. 


In RE ESTATE OF WILLIAM M. THOMPSON, DECEASED. NELLE 
B. THOMPSON, APPELLEE, Vv. HAROLD M. DEVOE, AS EXECU- 
TOR OF THE ESTATE OF WILLIAM M. THOMPSON, DECEASED, 
APPELLANT. 
144 N. W. 2d 188 


Filed July 22, 1966. No. 36215. 


1. Bills and Notes: Executors and Administrators. Where a claim- 
ant against an estate has possession of a note shown to have 
been signed by the deceased, and produces it at the trial, it 
is admissible in evidence and makes a prima facie case of due 
delivery of the note. 

2. Bills and Notes. Under former section 62-116, R. R. S. 1943, 
where a negotiable instrument is no longer in the possession of 
a party whose signature appears thereon, a valid and inten- 
tional delivery by him is presumed, until the contrary is proved. 

The burden of proving the nondelivery of a negotiable 
instrument in an action between the original parties is upon the 
party who asserts such nondelivery. 

4. Bills and Notes: Witnesses. A person having a direct legal in- 
terest in the result of a civil action or proceeding, where the 
adverse party is a representative of a deceased person, is in- 
competent, under the provisions of section 25-1202, R. R. S. 
1943, to testify to facts from which inferences of delivery and 
possession of a note may be drawn, such note being the basis 
of claim against the estate of the deceased person. 


Appeal from the district court for Keith County: 
JoHn H. Kuns, Judge. Affirmed. 


ol 
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Hastings & Wanek, for appellant. 
Baskins, Baskins & Schneider, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and Burke, District Judge. 


CARTER, J. 

This is an appeal from a judgment of the district court 
for Keith County allowing the amounts due on two prom- 
issory notes payable to Nelle B. Thompson as valid claims 
against the estate of William M. Thompson, deceased. 

Nelle B. Thompson, the claimant, is the widow of 
William M. Thompson. The latter died on July 24, 1962. 
The will of William M. Thompson was admitted to pro- 
bate on September 13, 1962, and Harold M. DeVoe was 
appointed executor of the estate. Claimant filed two 
notes as claims against the estate of William M. Thomp- 
son, the first dated July 29, 1957, payable to claimant 
1 year after date in the amount of $8,320 with interest at 
4 percent per annum; and the second dated October 21, 
1958, payable to claimant 1 year after date in the amount 
of $8,000 without interest. No payments were shown 
on the notes. The two notes were signed by the deceased, 
the signatures being admitted by the parties as those of 
William M. Thompson. The executor filed objections to 
both claims. The claims were disallowed in the county 
court and claimant appealed to the district court. 

On the trial in the district court the only witness who 
testified was Nelle B. Thompson, the widow of William 
M. Thompson and the payee in the notes. All of her 
evidence was objected to as being incompetent under 
the dead man’s statute, section 25-1202, R. R. S. 1943. 

Nelle B. Thompson was permitted to testify substan- 
tially as follows: She is the widow of William M. Thomp- 
son, deceased. She saw the notes when they were made 
out in her home. She thinks she placed them in a joint 
lock box which she and her husband had in a bank in 
Brule, Nebraska. She found the notes in the joint lock 
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box in going through her papers after her husband’s 
death. She took the notes from the lock box and de- 
livered them to her attorney, who filed claims thereon 
in the county court. At the completion of claimant’s 
testimony the notes were received in evidence. The 
notes have since been in the custody of the courts and 
appear in the bill of exceptions filed in this court. 

It is the contention of the executor that the evidence 
of the widow of William M. Thompson is incompetent 
under section 25-1202, R. R. S. 1943. This statute pro- 
vides in part: ‘No person having a direct legal interest 
in the result of any civil action or proceeding, when the 
adverse party is the representative of a deceased person, 
shall be permitted to testify to any transaction or con- 
versation had between the deceased person and the wit- 
ness,” subject to certain exceptions not pertinent 10 
the instant case. The widow clearly had a direct legal 
interest in the result of the suit and is a person excluded 
by the statute as incompetent to testify to any trans- 
action or conversation between the widow and her de- 
ceased husband. Kroh v. Heins, 48 Neb. 691, 67 N. W. 
771; In re Estate of House, 145 Neb. 866, 18 N. W. 2d 500, 
159 A. L. R. 401; Fincham v. Mueller, 166 Neb. 376, 89 
N. W. 2d 137. 

The evidence of the widow in the instant case was for 
the purpose of showing her possession of the notes at 
the time of the death of William M. Thompson, or that 
the notes were delivered to her in her lifetime. Such 
evidence on the part of a person having a direct legal] in- 
terest in the result of a civil action is incompetent. Rus- 
sell v. Estate of Close, 79 Neb. 318, 112 N. W. 559; In re 
Estate of Hoagland, 126 Neb. 377, 253 N. W. 416; In re 
Estate of Tynan, 142 Neb. 671, 7 N. W. 2d 628. The evi- 
dence of the widow at least infers a delivery of the notes 
to her and that she has lawful possession of the same. 
Any evidence by the widow which infers delivery or 
lawful possession of the notes is incompetent, it being a 
transaction with the deceased. The evidence is incom- 
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petent and the trial court was in error in admitting the 
same. Consequently, we have a record without direct 
evidence of the delivery of the notes to the widow in 
her lifetime, admittedly an essential element of the ex- 
ecution of a valid note. The issue then resolves itself 
into a question as to where the burden of proof lies. 

In Gandy v. Estate of Bissell, 72 Neb. 356, 100 N. W. 
803, this court said: ‘The plaintiff had possession of the 
note, produced it upon the trial and it was received in 
evidence. This made a prima facie case of due delivery 
of the note.” In Dodd v. Kemnitz, 74 Neb. 634, 104 N. 
W. 1069, we said: “It is the claim of plaintiffs that their 
possession of the contract in suit, the defendant having 
voluntarily placed it in ‘their possession, conclusively 
shows a delivery for all purposes. With that conten- 
tion we do not agree. In Gandy v. Estate of Bissell, 72 
Neb. 356, Mr. Justice Sedgwick, who delivered the opin- 
ion of the court, clearly demonstrates that the possession 
of a written agreement is prima facie evidence only of a 
delivery. This is in accord with the general rule. The 
delivery of a written instrument is one of intention, and 
to constitute a complete delivery thereof it must be made 
in a manner evincing an intention to part presently and 
unconditionally with all control over it, and thereby 
give it effect.” In Gandy v. Estate of Bissell, 81 Neb. 
102, 115 N. W. 571, the court reasserted the rule as shown 
by the syllabus as follows: “In a suit upon a promis- 
sory note, where the plaintiff has possession of the note, 
produces it upon the trial, and it is received in evidence, 
such facts make a prima facie case of due delivery of the 
note.” In Bothell v. Miller, 87 Neb. 835, 128 N. W. 628. 
this court said: “But, even if plaintiff had interposed 
the objection that the testimony offered was not within 
the issues, the objection would not have been good, as 
this court is committed to the doctrine that in a suit of 
this character a general denial puts in issue every ma- 
terial averment of the petition, and the affirmative is 
upon the plaintiff to prove the making and delivery of 
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the identical instrument mentioned in the petition, and 
so continues to the close of the case.” In Teske v. 
Baumgart, 99 Neb. 479, 156 N. W. 1044, it was said: “Dur- 
ing the examination defendant made the following ad- 
mission in the record: “The defendant admits that the 
signature attached to exhibit 1 is his genuine signature, 
but does not admit the remainder of the instrument.’ 
Plaintiff had possession of the note and produced it at the 
trial. This was prima facie evidence of delivery and 
ownership. Gandy v. Estate of Bissell, 72 Neb. 356. This, 
together with the admission of the execution of the note, 
made a complete case for plaintiff in chief, and he rested. 
It is now contended that the general denial in the an- 
swer cast upon plaintiff the burden of proving that the 
note in suit is the identical note, in form, date and 
amount, that was signed by the defendant. If this con- 
tention is sound, defendant was entitled to a directed 
verdict when plaintiff rested. * * * The fact that such a 
defense may be shown under the general issue does not, 
however, change the rule that in making such defense, 
where the note is regular upon its face, the burden is 
upon the defendant. * * * This rule has never been de- 
parted from in this state, except in Ohio Nat. Bank v. 
Gill Bros., 85 Neb. 718, which is strongly relied upon by 
defendant upon this appeal. In that case the action was 
upon a promissory note, and the answer a general 
denial. We there forsook the beaten path, and held 
that the burden was upon the plaintiff to show the ex- 
ecution and delivery of the instrument sued on, and that 
evidence in defense tending to show a material altera- 
tion of the note after its execution and delivery does 
not shift the burden of proof to the defendant. It is 
evident that we in that case had more in mind the doc- 
trine of the shifting of the burden in a civil action; the 
rule in this state being settled that in a civil action the 
burden never shifts. That rule is not in conflict with 
the rule that, in an action upon a promissory note, which 
is regular upon its face, plaintiff’s case is complete when 
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he proves the execution of the note, has it in his pos- 
session, and produces it at the trial. * * * In an able 
opinion in Anderson v. Chicago & N. W. R. Co., supra, 
written by the same member of the court who wrote the 
opinion in Ohio Nat. Bank v. Gill Bros. supra, we re- 
turned to ‘the beaten path.’ ” 

The foregoing appears to have been the rule in this 
state until the adoption of the Uniform Negotiable In- 
struments Law in 1905. In Gasper v. Security State 
Bank, 109 Neb. 495, 191 N. W. 654, this court said: “Facts 
which would show that Mr. Conaway’s relation was such 
that a delivery of possession to him would not consti- 
tute a legal delivery to McGrew should have been dis- 
closed by the petition if the plaintiff desired to show 
affirmatively that there was not a complete execution of 
the check for want of legal delivery. The negotiable 
instruments law (Comp. St. 1922, sec. 4627) provides that, 
‘where the instrument is no longer in the possession of a 
party whose signature appears thereon, a valid and in- 
tentional delivery by him is presumed, until the con- 
trary is proved.’ As against the demurrer, therefore, 
the legal delivery of the check, on the facts set forth in 
the petition, will be presumed.” In Caldwell v. Wells, 
174 Neb. 288, 117 N. W. 2d 486, this court in an action 
involving a suit on a note said: “The lack of delivery 
of a promissory note is an affirmative defense.” The 
burden of proving nondelivery of the notes in the in- 
stant case is on the executor. 

It appears to be the contention of the executor that 
claimant’s case must fail because of failure of proof of 
delivery of the notes. Under the rules discussed in this 
opinion, the production of the notes in court and the 
admission of deceased’s signature thereon was sufficient 
foundation for their admission in evidence, and a hold- 
ing that a prima facie case was made. The notes being 
negotiable instruments, delivery is presumed as to cne 
not a signer of the notes. And finally, the lack of de- 


660 NEBRASKA REPORTS [ Vou. 180 
State v. Merritt Brothers Sand & Gravel Co. 


livery is an affirmative defense not supported by evi- 
dence. 

The executor contends that the evidence of Nelle B. 
Thompson shows that there was not a legal delivery of 
the notes and that such evidence supports his pleaded 
defense of no delivery of the notes. Even if the evi- 
dence was properly admitted, it is not subject to such a 
construction. The evidence as we view it indicates de- 
livery and lawful possession rather than the contrary. 

We necessarily conclude that the evidence was suffi- 
cient to sustain the judgment and that the trial court 
was correct in directing a verdict for the claimant. 

AFFIRMED. 


STATE oF NEBRASKA, DEPARTMENT OF ROADS, APPELLEE, V. 
MERRITT BROTHERS SAND AND GRAVEL COMPANY, A COR- 


PORATION, ET AL., APPELLANTS. 
144 N. W. 2d 180 


Filed July 22, 1966. No. 36216. 


1. Equity: Appeal and Error. Actions in equity, on appeal to 
this court, are triable de novo without reference to the findings 
of the trial court, subject, however, to the rule that when 
eredible evidence on material questions of fact is in irrecon- 
cilable conflict, this court will, in determining the weight of 
the evidence, consider the fact that the trial court observed 
the witnesses and their manner of testifying, and must have 
accepted one version of the facts rather than the opposite. 

2. States. The State may hold property in a dual capacity, 
proprietary and governmental; and to the extent it functions 
with regard thereto in its proprietary capacity, it is subject 
to the same laws as its citizens. 

3. Highways. The rights-of-way acquired by the Department of 
Roads shall be held inviolate for state highway and depart- 
mental purposes and no physical or functional encroachments, 
structures, or uses shall be permitted within such right-of-way 
limits, except by written consent of the department. § 39-1359, 
R. R. S. 1943, 

4. Statutes. All statutes in pari materia must be considered 


Vou. 180] JANUARY TERM, 1966 661 
State v. Merritt Brothers Sand & Gravel Co. 


together and construed as if they were one law, and, if possible, 
effect given to each provision. : 

5. Highways. A landowner whose property abuts upon a high- 
way right-of-way may have rights in such right-of-way dif- 
ferent in kind from, and greater than, the rights of the public 
generally, and at least has the same rights. 

6. Fences. A fence is an enclosing structure, composed of any 
material which will present a sufficient obstruction, about a 
field or other space, intended to prevent intrusion from without 
or straying from within. 

7. Easements. Unless a contrary intent appears, an easement 
granted by one landowner to a second adjoining landowner to 
construct and maintain a fence upon the land of the first 
landowner carries with it the incidental right of free and 
unobstructed passage onto and over the grounds thereby 
enclosed. 

& Appeal and Error. Questions not presented to or passed on 
by the trial court will not be considered on appeal. 

9. Highways: Limitations of Actions. That a highway right-of- 
way has not been used to its full width, and that some portion 
of it has been enclosed or occupied by a private individual for 
a period in excess of the statute of limitations, does not vest 
that individual with any title thereto, as title by prescription 
cannot obtain to all or any part thereof. 

10. Injunctions. An injunction will not lie if the right thereto is 
unclear, or the damage complained of nonexistent. 

11. Equity. That the relief sought would serve no useful purpose 
to promote the convenience or welfare of the party seeking 
the relief is a factor to be considered by a court of equity whose 
assistance is asked. 


Appeal from the district court for Cass County: Victor 
H. Scumint, Judge. Reversed and remanded with direc- 
tions. 

Ginsburg, Rosenberg, Ginsburg & Krivosha, for appel- 
lants. 

Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, and Warren D. Lichty, Jr., for appellee. 

Heard before CARTER, SPENCER, BoSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Murpny, District Judge. 


Murpny, District Judge. 
This is an action in which plaintiff seeks to enjoin 
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defendants from using a certain tract of land described 
in the pleadings by metes and bounds (hereinafter re- 
ferred to as the tract of land) for any purposes incon- 
sistent with or in excess of their easement rights therein, 
to enjoin the defendants from interfering with plaintiff 
in taking a survey of the tract of land, and for a deter- 
mination that plaintiff has a right to construct a fence 
upon the boundary so found but in such a manner as 
not to interfere with defendants’ easement. Defendants, 
in their answer and cross-petition, seek not only to have 
plaintiff’s petition dismissed, but also affirmative relief 
in the nature of an injunction prohibiting plaintiff from 
constructing a fence, entering on defendants’ property, 
or molesting defendants in the use or enjoyment of their 
property. 

The trial court, by its judgment, found that plaintiff 
was the owner of the fee simple title to the tract of land, 
and that defendants, or some of them, held certain ease- 
ment rights therein; and generally granted the relief 
prayed for by plaintiff. Defendants having appealed, 
the matter is now here for review. Actions in equity, 
on appeal to this court, are triable de novo without 
reference to the findings of the trial court, subject, how- 
ever, to the rule that when credible evidence on material 
questions of fact is in irreconcilable conflict, this court 
will, in determining the weight of the evidence, consider 
the fact that the trial court observed the witnesses and 
their manner of testifying, and must have accepted one 
version of the facts rather than the opposite. Foos v. 
Reuter, ante p. 301, 142 N. W. 2d 552; Town of Everett v. 
Teigeler, 162 Neb. 769, 77 N. W. 2d 467. 

There is but little dispute between the parties upon 
the physical facts or historical background; their pri- 
mary areas of disagreement concern the current use 
being made of the tract and the proper application of 
the law to the situation in which they now find them- 
selves. While in the course of this litigation other issues 
have been determined, we here concern ourselves only 
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with those issues discussed in the parties’ briefs and 
essential to this decision. Particularly, we make no de- 
termination as to the nature of plaintiff’s title. We do, 
however, notice applicable statutes, although they may 
not have been referred to in the briefs. 

U. S. Highway Nos. 73-75 in Cass County, Nebraska, 
is a part of the state highway system. The corporate 
defendants own certain lands just south of the Platte 
River in Cass County adjacent to that highway right-of- 
way, the common boundary being on the west of de- 
fendants’ lands. On January 20, 1934, in the course of 
certain condemnation proceedings between the parties 
to the contract, a contract was entered into with relation 
to the tract of land wherein, among other things, it was 
agreed that: “The party of the second part (Department 
of Roads and Irrigation of the State of Nebraska) also 
grants an easement to the party of the first part (the 
D. H. Merritt Estate) to build and maintain a fence at the 
expense of the party of the first part within a distance 
of 30 to 46 feet East of the centerline of the new highway 
and to permit party of the first part to plant and main- 
tain shrub and tree screen at the expense of the party 
of the first part East of the above described fence, limit- 
ing the height of said trees sufficiently to retain 1,000 
foot sight distance on the highway.” 

Plaintiff and the corporate defendants here are the 
successors in interest to the respective parties to that 
contract. The easement granted in that contract is the 
subject matter of this litigation. The individual defend- 
ants here are the principal stockholders and active man- 
agers of defendant corporations. The existence and 
validity of the easement are not disputed. 

An action was brought in the district court for Cass 
County, Nebraska, by the corporate defendants here 
against the plaintiff here, concerning the easement 
granted in the above referred to 1934 contract. By judg- 
ment rendered therein March 5, 1964, which judgment 
has been permitted to become final, it was determined, in 
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substance: That the corporate defendants here were 
the owners of the easement and the benefits to be de- 
rived therefrom, which easement was in full force and 
effect; that plaintiff here should be permanently en- 
joined from interfering with or disturbing said ease- 
ment and the rights arising therefrom, or from removing 
or interfering with the then existing fence and tree and 
shrub screen, except by a proper exercise of the power 
of eminent domain; and that the judgment should not 
be deemed to authorize any use of said easement incon- 
sistent with, or in excess of, the rights established and 
granted by the terms of said easement and such rights 
as may be reasonably incidental or necessary to the 
reasonable and proper enjoyment of said easement, as 
established by the contract. The judgment contains a 
special finding that the grant of the easement did not 
carry with it any “right to use said property for any 
uses or purposes other than as set forth in said contract 
of January 20, 1934, and such rights as are reasonably 
incidental or necessary for the reasonable and proper 
enjoyment thereof.” 

Plaintiff, in its brief, acknowledges that it is fii here 
endeavoring to exercise its police power, but is only 
exercising its general rights of ownership of the right- 
of-way. We take it, then, that plaintiff appears here in 
its proprietary (as distinguished from governmental) 
capacity. The activities of which plaintiff complains 
in no manner interfere with the use of the right-of-way 
for highway purposes. The State may hold property 
in a dual capacity, proprietary and governmental. To 
the extent it functions in its proprietary capacity, it is 
subject to the same laws as its citizens. Stoller v. State, 
171 Neb. 93, 105 N. W. 2d 852; 81 C. J. S., States, § 104, p. 
1075. 

The total area of the tract is 8.16 acres. A fence and 
shrub and tree screen have been placed thereon by de- 
fendants in accordance with the contract above referred 
to. The area of ground occupied by defendants is not 
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clearly shown, but is greatly in excess of the tract of 
land, and includes three lakes or sand pits. Defendants’ 
principal business presently conducted upon the tract 
is the operation of what is known as Merritt Beach, a 
recreation facility to which the public is invited and 
admitted upon the payment of an admission fee. This 
business has existed since 1932. The principal facilities 
provided are for picnicking and swimming. Concession 
stands are maintained. Fishing is permitted. This busi- 
ness is conducted from around the first of May each 
year until the following Labor Day. The only entry to 
defendants’ grounds for vehicular traffic is by way of a 
gate where the admission fees are collected. Entry can 
be gained by individuals by climbing the fence. 

The foregoing facts are either admitted by the par- 
ties, or appear from the record without dispute. The 
following facts are disputed, but we find that they do 
exist, based upon our own examination of the record. 

Some time shortly after the entry of the 1964 judg- 
ment, defendants, in order to prevent their customers 
from going upon the tract, installed what is referred 
to as a barrier curb generally along the boundary be- 
tween defendants’ property and the highway right-of- 
way. This is a series of precast concrete forms, shaped 
somewhat similar to logs, commonly used to enclose 
parking lots. While these forms are not permanent fix- 
tures, they are difficult to move. The south end of the 
curb is upon defendants’ property. It runs to the vi- 
cinity of the boundary and north generally along the 
boundary to the vicinity of a lake, where it extends onto 
the tract. The curb, at its north and south ends, is so 
positioned with relation to natural terrain features that 
the entire curb functions to effectively prohibit the pas- 
sage of vehicular traffic, except only for a passageway . 
left open toward the north. This pasage is used to a 
sufficient extent that there is a visible trail in the area. 
It is used daily by defendants’ agents and employees 
who mow and maintain the tract, and remove refuse 
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principally from the tract but also from defendants’ ad- 
jacent grounds. It is occasionally used by defendants’ 
customers who from time to time, neither with de- 
fendants’ consent, nor contrary to defendants’ prohibi- 
tion, park their cars upon the tract. The barrier curb 
does not prevent the passage of persons afoot. Occasion- 
ally defendants’ customers carry picnic tables, provided 
by defendants in the course of their business, across the 
barrier curb to the west onto the tract of land. Defend- 
ants return these tables, to the east of the barrier curb, 
usually the same day. Likewise, but less often, an 
occasional fisherman will wander upon the tract, and 
while there will cast his line into one of the lakes which 
appear to be principally within defendants’ boundaries, 
but also appear to extend into the highway right-of-way. 
No fish were observed to have been caught by any such 
fisherman. Within the tract defendants maintain sev- 
eral trash receptacles. These activities, parking, picnick- 
ing, fishing, trash removal, and weed mowing, occurred 
prior to the 1964 judgment as well as after. The record. 
is unclear, but a reasonable inference is that the in- 
stallation of the barrier curb reduced the extent thereof. 
The volume of such activities within the tract are great- 
ly exceeded by those without. 

In 1952 defendants permanently installed two rows 
of ornamental, cast iron light poles, of about four poles 
each. The western most of these poles is within the 
tract. One other may be. 

Plaintiff, on May 27, 1964, attempted to survey the 
boundary, but was effectively prevented from doing so 
by one of the defendants, Gerald Merritt. There now 
remains in existence at least one boundary marker per- 
manently installed at the time of an earlier survey. 

It is the contention of plaintiff that these activities—- 
picnicking and fishing by defendants’ customers, ve- 
hicular traffic, mowing of weeds, daily removal of trash, 
and maintenance of one or two light poles—constitute 
encroachments or wrongful uses by defendants which 
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ought to be prohibited. It is plaintiff’s further conten- 
tion that, as an owner, it is entitled to survey, and erect 
a fence upon, the boundary line provided that it installs 
gates to permit defendants to pass through and main- 
tain their fence and shrub and tree screen. 

“The rights-of-way acquired by the (Department of 
Roads) shall be held inviolate for state highway and 
departmental purposes and no physical or functional 
encroachments, structures, or uses shall be permitted 
within such right-of-way limits, except by written con- 
sent of the department.” § 39-1359, R. R. S. 1943. 

“All statutes in pari materia must be considered to- 
gether and construed as if they were one law, and, if 
possible, effect given to each provision.” City of Grand 
Island v. Ehlers, ante p. 331, 142 N. W. 2d 770. See, also, 
Mary Lanning Memorial Hospital v. Clay County, 170 
Neb. 61, 101 N. W. 2d 510. 

It becomes necessary to examine defendants’ rights 
not only under the easement, but also as abutting land- 
owners and as members of the general public, with a 
view toward statutory law. 

A landowner whose property abuts upon a highway 
right-of-way may have rights in such right-of-way dif- 
ferent in kind from, and greater than, the rights of the 
public generally, and at least has the same rights. Wells 
v. Miller, 173 Neb. 780, 115 N. W. 2d 137 (cited in the 
briefs as 172 Neb. 70); Painter v. State, 177 Neb. 905, 
131 N. W. 2d 587; Hillerege v. City of Scottsbluff, 164 
Neb. 560, 83 N. W. 2d 76. 

The defendants have an easement to maintain the 
fence. “A fence is an enclosing structure, composed of 
any material which will present a sufficient obstruction, 
about a field or other space, intended to prevent intru- 
sion from without or straying from within.” 36AC.J.S., 
Fences, § 1, p. 258. See, also, Shamberg v. City of Lin- 
coln, 174 Neb. 146, 116 N. W. 2d 18. The parties refer 
us to no cases upon the subject, and we find none. We 
are of the opinion, however, unless a contrary intent 
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appears, that an easement granted by one landowner 
to a second adjoining landowner to construct and main- 
tain a fence upon the land of the first landowner carries 
with it the incidental right of free and unobstructed 
passage onto and over the grounds thereby enclosed; for 
the principal effect, at least, of such an easement is to 
permit the erection of an obstruction to such passage at 
a location other than where it could otherwise have 
been erected. Here there is no evidence that defendants 
have disturbed the soil other than with relation to 
planting or maintaining the shrub and tree screen. 

While the parties here argue the issue of free ingress 
and egress from a public highway by an abutting prop- 
erty owner, we feel the matter is not properly before this 
court. The issue was not raised in the pleadings or by 
the evidence, and was not determined by the district 
court. Questions not presented to or passed on by the 
trial court will not be considered on appeal. Dunbier 
v. Rafert, 170 Neb. 570, 103 N. W. 2d 814. 

Defendants are occupants of that part of the tract 
enclosed within the fence, and as such have a statutory 
right to continue to use, in the presently existing con- 
dition, the one or two ornamental light poles thereon. 
§ 39-1332, R. R. S. 1943. There is no evidence that plain- 
tiff has determined that the safety and general welfare 
of the public would be better served by defendants 
applying for a written permit therefor. Although the 
issue is not here presented, it may well be said that such 
a determination, in light of this evidence, would appear 
to be arbitrary. Defendants have a further statutory 
right to designate locations, and provide receptacles, 
within that part of the tract, for the deposit of rubbish, 
trash, refuse, and debris, to promote safety, cleanliness, 
or highway beautification, at least so long as they do 
not thereby interfere with the use of the right-of-way 
for highway purposes. § 39-713, R.R.S. 1943. Highway 
beautification is a highway purpose. § 39-1320 (2)(f), 
R. S. Supp., 1965. 
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Subject to certain restrictions not here material, it 
is lawful to camp upon a highway right-of-way, at least 
if by doing so the use of the right-of-way for road pur- 
poses is not disturbed. In this regard, to camp includes 
to build a fire and prepare or partake of a meal, or to 
maintain a rendezvous or meeting place. §§ 39-708 to 
39-712, R. R. S. 1943. We fail to see how it can be said 
that the granting of the easement by the plaintiff should 
be construed to confer upon the plaintiff the right to en- 
join or prohibit such activities. Whether or not the ease- 
ment confers upon the corporate defendants the right 
to prohibit picnicking, we need not decide. We do 
determine, however, that the occasional picnicking, and 
less occasional fishing, that have occurred are an inci- 
dental result of defendants’ commercial enterprise and 
do not constitute an encroachment or wrongful use by 
defendants upon or of plaintiff’s right-of-way. Defend- 
ants have not commercially exploited their easement; on. 
the contrary, they have taken reasonable steps to dis- 
courage the activities complained of by plaintiff. When 
plaintiff first had notice of such activities does not ap- 
pear. We do observe, however, that it was sometime 
prior to the litigation resulting in the above-mentioned 
judgment of 1964. When the easement was granted in 
1934 the commercial enterprise then conducted on the 
dominant tenement was the same as now. Plaintiff 
made no complaint until just before the filing of this 
action. Parking a motor vehicle upon a highway right- 
of-way, but not on the main-traveled portion thereof, is 
not unlawful. § 39-757, R. R. S. 1943. 

The statute of limitations does not run against the 
public. That a highway right-of-way has not been used 
to its full width, and that some portion of it has been 
enclosed or occupied by a private individual for a period 
in excess of the statute of limitations, does not vest that 
individual with any title thereto, as title by prescription 
cannot be obtained to all or any part thereof. Taylor 
v. Austin, 83 Neb. 581, 119 N. W. 1123; Donovan v. Union 
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P. R.R. Co., 104 Neb. 364, 177 N. W. 159; Barrett v. Hand, 
158 Neb. 273, 63 N. W. 2d 185; § 39-1404, R. R. S. 1943. 

Nevertheless, the conduct of these parties is material 
in determination of their mutual rights and obligations. 
Plaintiff could have obtained an adjudication in the 
prior action, but did not seek it. We are not now willing 
to determine that any or all of the activities or cases 
of which plaintiff now complains, to the extent and in 
the manner shown, constitute encroachments or wrong- 
ful uses which ought to be prohibited. An injunction 
will not lie if the right thereto is unclear, or the damage 
complained of nonexistent. Aro Inv. Co. v. City of 
Omaha, 179 Neb. 569, 1389 N. W. 2d 349; Armbruster 
v. Stanton-Pilger Drainage District, 169 Neb. 594, 100 
N. W. 2d 781. 

Plaintiff also seeks assistance in making a survey 
of the boundary. The Department of Roads has statu- 
tory authority to enter upon any property to make 
surveys in contemplation of locating roads, acquiring 
land or property, or performing other operations inci- 
dent to highway construction, reconstruction, or main- 
tenance. § 39-1324, R. R. S. 1943. The right of entry 
is not absolute. Plaintiff has neither alleged nor proved 
any of the required purposes. 

In an action to have established or determined the 
corners or boundaries of land which are lost, destroyed, 
or in dispute, if any public road is likely to be affected 
thereby, it is required that the appropriate county be 
made a party. The County of Cass is not a party here. 
The assistance ought not have been granted. 

Finally, plaintiff asks that it be found to have a right 
to construct a fence upon the boundary. What has al- 
ready been said concerning defendants’ right to free and 
unobstructed passage should be conclusive of this issue. 
It may further be said, however, that the fact that a 
proposed fence would serve no useful purpose to promote 
the convenience or welfare of the party proposing to erect 
it is a factor to be considered by a court of equity whose 
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assistance is sought in the erection thereof. Bush v. 
Mockett, 95 Neb. 552, 145 N. W. 1001, 52 L. R. A. N.S. 
736. In this instance, no useful purpose for the proposed 
fence exists. The relief ought not have been granted. 

Much ado is made in the briefs of defendants’ “right” 
to mow the grass and weeds enclosed by the existing 
fence. We fail to see how plaintiff, in either its pro- 
prietary or governmental capacity, is damaged by de- 
fendants, or anyone else, mowing upon a highway right- 
of-way; nor is it made clear why a court of equity 
should become involved in such an issue. 

We fail to see how plaintiff is entitled to any relief 
under these circumstances. The relief sought by de- 
fendants, to the extent it may be granted, has already 
been granted in the March 1964, judgment. We reverse 
the judgment of the district court and remand the cause 
with directions to dismiss both-the petition and cross- 
petition, all at plaintiff’s costs. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT WILLIAM LOos- 
IEAU, APPELLANT. 
144 N. W. 2d 406 
Filed July 22, 1966. No. 36240. 


1. Criminal Law. When a motion is made to vacate, set aside, 
or correct a sentence, the movant must set forth facts and not 
merely conclusions. 


2. Alleged extraction of involuntary extrajudicial con- 
fession does not entitle the defendant to a vacation of sentence 
where the record affirmatively discloses that the alleged con- 
fession has played no part in the guilty plea or sentence 
imposed. 

3. Defendant is not entitled to a vacation of sentence 


on the ground that following his arrest he made a confession 
to enforcement officers which might be inadmissible, where in 
a proceeding in which sentence was imposed, no statement or 
confession was received in evidence against the defendant and 
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the sentence was imposed on the defendant’s voluntary plea 
of guilty. 


A strong inference of invalidity of claims made by 
a prisoner arises as a result of the prisoner’s failure to assert 
such claims earlier although he had an opportunity to do so. 

5. Attorney and Client: Criminal Law. The competency and 

- qualifications of a long-time member of the district court bar 
as a lawyer before such court are matters of which the trial 
court has judicial knowledge and can take judicial notice on 
a motion to vacate judgment and sentence imposed therehy 
on a plea of guilty to a criminal offense by one represented by 
such attorney. 

6. Criminal Law: Evidence. This court may take judicial notice 
of inconsistent claims and statements of a defendant in suc. 
cessive post conviction proceedings appealed to it in order 
to prevent an imposition on the court. 

7. Criminal Law. In the present case where the record shows 
the defendant was represented by counsel at the time of his 
conviction he cannot on motion to vacate the sentence offer 
testimony to contradict the record. 

Even though one of the grounds of a motion to 

vacate a sentence raises a factual issue, where the issue is 

one that is readily determinable by reference to files and 
records of the district court, the prisoner is not entitled to 
hearing on the motion. 

The question of a defendant’s guilt or innocence is 

not an issue on a motion to vacate a sentence based upon a 

plea of guilty. 


Appeal from the district court for Douglas County: 
JoHN E. Murpny, Judge. Affirmed. 


Joseph H. Badami, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before CarTER, SPENCER, BoOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and CoLwE tt, District Judge. 


BROWER, J. 

This is a proceeding under the Post Conviction Act, 
L.B. 836, Laws 1965, c. 145, p. 486, now sections 29-3001 
to 29-3004, R. S. Supp., 1965, enacted by the Legislature 
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with the emergency clause and approved by the Gover- 
nor on April 12, 1965. 

On August 3, 1945, the defendant, Robert William 
Losieau, was convicted in the district court for Douglas 
County of the crime of stealing an automobile and on 
the following day sentenced to be imprisoned in the 
State Penitentiary to serve a term of 3 years. The sen- 
tence has been served. The conviction thereafter was 
used as one furnishing a basis for his conviction as a 
habitual criminal. Defendant seeks to have his con- 
viction for stealing the automobile set aside as a step 
in effecting a release, or a reduction of his sentence as a 
habitual criminal which he is presently serving. 

On April 6, 1965, the defendant filed a verified motion 
in the district court for Douglas County to vacate and 
annul his conviction for stealing the automobile. It 
alleged defendant was denied counsel when first arrested 
and during his detention in both the city and county jail, 
and throughout constant interrogation by police officers 
and the county attorney during his arraignment, trial, 
and conviction. It stated the defendant had requested an 
opportunity to obtain counsel at all such times, but such 
requests were denied in violation of the Sixth Amend- 
ment to the Constitution of the United States. Because 
of the interrogation he was induced under abuse, threats, 
and false promises to make incriminating statements. 
Assistance of counsel was particularly required because 
defendant had but 5 years of schooling. It stated two 
codefendants admitted orally and in a written letter to 
the court that defendant had no knowledge or any part 
in stealing the automobile which he was charged with 
stealing. “When petitioner asked to withdraw his plea 
of guilty, the court refused and sentenced him to a term 
of three years in the Nebraska State Penitentiary, while 
petitioner’s two co-defendants in this matter, who also 
had previous criminal records, received a term and sen- 
tence of one year. Had an attorney been present, there 
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is at least a possibility that the court would have been 
informed of mitigating circumstances.” 

On the same day he filed a separate application as an 
indigent for the appointment of an attorney to repre- 
sent him in this proceeding. The trial court then made 
an order setting the matter for hearing on April 12, 
1965, and appointed counsel to represent him. On April 
9, 1965, the defendant filed a motion for an order per- 
mitting him to attend in person and testify, and to 
confer with his counsel. 

On July 19, 1965, on application by defendant’s coun- 
sel, pending motions were withdrawn. On August 23, 
1965, defendant filed a motion for advancement which 
is missing from the files. On that day the trial court 
ordered that this motion be treated as a renewal of all 
previous motions which should in their entirety be con- 
sidered as a proceeding under L.B. 836, Laws 1965. The 
public defender of Douglas County was again appointed 
as defendant’s counsel. It directed notice be given the 
county attorney to appear on September 7, 1965, to show 
cause, if any there be, why a hearing should not be had 
on defendant’s previous motions and applications, and 
directed a copy of the order be mailed to the defendant. 

On September 1, 1965, a petition for a writ of “habeas 
corpus ad testificandum” to be directed to the warden 
cf the Nebraska Penal and Correctional Complex to en- 
able the petitioner to attend the hearing was filed. This 
petition contained these allegations: “* * * that under 
a threat and promise of Douglas County Officials, includ- 
ing a beating by Douglas County Police Officers, he en- 
tered a plea of guilty at the City Jail in order to be 
transferred to the County Jail in order to escape fur- 
ther physical abuse, threats and starvation, and although 
he requested to withdraw his plea of guilty in * * * 
court, said request was denied.” It alleged the evidence 
was within the knowledge of the petitioner who was 
the sole person who could testify thereto. A separate 
request was then made for compulsory process for the 
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attendance of two named witnesses to appear at the 
hearing. 

On September 7, 1965, the county attorney and defend- 
ant’s counsel appeared. It was shown the defendant 
had completed service of the sentence previously im- 
posed, and on consideration of all the motions and appli- 
cations the matter was taken under advisement. On 
September 17, 1965, the court found that all the defend- 
ant’s motions and applications should be denied, that 
L.B. 836, Laws 1965, had application only to sentences 
under which prisoners are in custody at the time of 
hearing, and that the motion to vacate and annul the 
conviction failed to state a cause of action. It overruled 
and denied all the various motions and applications. 

From the order denying defendant’s several motions 
and orders, refusing to vacate and set it aside, the de- 
fendant has appealed to this court. The defendant as- 
signs error to the trial court in refusing to grant him 
relief under L.B. 836, Laws 1965, or a hearing there- 
under and refusing to vacate and set aside his sentence. 

Although the defendant particularly objects to the 
trial court’s ruling that relief could not be granted under 
L.B. 836, Laws 1965, where the defendant is not pres- 
ently in custody under sentence thereunder, we do not 
consider it necessary to decide that question. 

The defendant’s allegations in his motion to vacate 
and set aside his conviction, filed April 6, 1965, only 
allege he was induced by abuse, threats, and false prom- 
ises to make incriminating statements. No amplification 
or statement of fact as to what the abuse, threats, or 
false promises were is set forth. When a motion is 
made to vacate, set aside, or correct a sentence, the 
movant must set forth facts and not merely conclusions. 
State v. Clingerman, ante p. 344, 142 N. W. 2d 765; 
United States v. Trumblay, 256 F. 2d 615, certiorari 
denied, 358 U. S. 947, 79 S. Ct. 355, 3 L. Ed. 2d 353. 

Almost 5 months thereafter in his petition for a writ 
cf habeas corpus ad testificandum to the warden he en- 
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larged the allegations of abuse suffered by him, stating 
that because of a threat and promise of Douglas County 
officials, “including a beating by Douglas County Police 
Officers, he entered a plea of guilty at the City Jail in: 
order to be transferred to the County Jail in order to 
escape further physical abuse, threats and starvation.” 
This was not made by way of amendment to his motion, 
but inasmuch as the journal of the trial court indicates 
all the motions and applications were considered by it, 
we will consider it also. 

All this is refuted by the record of conviction and 
sentence which was before the trial court. The journal 
of the court on August 2, 1945, shows: ‘Now, on this 
day, comes the County Attorney on behalf of the State 
of Nebraska, and the defendant, Robert William Losieau, 
is brought into Court in the custody of the Sheriff, deputy 
public defender Ed Hayes representing defendant. There- 
upon the said defendant waives the filing of a complaint, 
preliminary examination, service of a copy of the infor- 
mation heretofore filed herein and the time provided 
by law before being required to answer thereto, and is, 
with his assent, arraigned for plea. The information 
being read to him for plea thereto, the defendant says he 
is guilty of Stealing Automobile as charged therein. 

“Whereupon sentence is deferred and said defendant 
is remanded to custody of the Sheriff.” 

The sentence entered on August 3, 1945, recites: 
“Thereupon said defendant is arraigned for sentence 
upon his plea of guilty to the charge of Stealing Auto- 
mobile as heretofore entered herein, and is informed by 
the Court of the nature of his said plea, of the conse- 
quences thereof, and of the penalty attached by law 
thereto; and, after being thus advised and instructed, 
the said defendant still adheres to his said plea of guilty 
and says he desires to stand thereon.” The record shows 
he had counsel who appeared with him in open court 
when he entered his plea, and that when sentenced, he 
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was advised of the effect thereof, and being cautioned, 
he elected to stand on it. 

The provisions of L.B. 836, Laws 1965, in its applica- 
tion to the review of convictions for crimes in the state 
court, resembles in many respects Title 28 U.S.C. A., 
section 2255, page 563, which applies to such review in 
courts of the United States. We think some of the de- 
cisions of the federal courts with respect to section 
2255 are applicable to our own statute. We here set 
forth those which we deem pertinent to the case before 
us. 

“Alleged extraction of involuntary extrajudicial con- 
fession did .not entitle defendant to vacating of sen- 
tence, where record affirmatively disclosed that alleged 
confession had played no part in guilty plea or sentence 
imposed.” United States v. Langston, 194 F. Supp. 891. 

“Defendant was not entitled to vacation of sentence on 
the ground that following his arrest he made a confes- 
sion to enforcement officers which might be inadmissible, 
where in a proceeding in which sentence was imposed, 
no statement or confession was received in evidence 
against the defendant and the sentence was imposed on 
defendant’s voluntary plea of guilty.” United States 
v. Dailey, 171 F. Supp. 744. 

A strong inference of invalidity of claims made by a 
prisoner arises as a result of the prisoner’s failure to 
assert such claims earlier although he had an opportu- 
nity to do so. Malone v. United States, 299 F. 2d 254, cer- 
tiorari denied, 371 U.S. 863, 83 S. Ct. 122, 9 L. Ed. 2d 100. 

The competency and qualifications of a long-time 
member of the district court bar as a lawyer before 
such court are matters of which the trial court has judi- 
cial knowledge and can take judicial notice on a motion 
to vacate judgment and sentence imposed thereby on a 
plea of guilty to a criminal offense by one represented 
by such attorney. Wheatley v. United States, 198 F. 2d 
325. This court, having such knowledge, can take’ jue: 
cial notice’ thereof also. 
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This court, on appeal, where cases were interwoven 
and interdependent and where certain aspects of the 
controversy involved were considered and determined 
by this court in former proceedings involving a party 
before it, has examined its own records and taken ju- 
dicial notice of its own proceedings and judgments in 
the former action. Wischmann v. Raikes, 168 Neb. 728, 
97 N. W. 2d 551. In habeas corpus actions, which are 
akin to post conviction remedies, a court may take 
judicial notice of its own records in connection with the 
allegations of the petition or in connection with a pre- 
vious habeas corpus proceeding. 31 C.J. 5S., Evidence, § 
50(5), p. 1043; State ex rel. Campbell v. Tahash, 261 
Minn. 252, 112 N. W. 2d 37. The petition for post 
conviction relief in the case of State v. Brevet, ante 
p. 616, 144 N. W. 2d 210, recently decided by this 
court, involved another conviction under which this 
same defendant had likewise served his sentence and 
desired to have that conviction set aside also. Although 
they involved different convictions and sentences, the 
defendant’s object in the two cases was the same, to 
wit, to secure his release from the sentence as a habitual 
criminal which he is now serving. In the present case 
the prisoner alleges he only had 5 years of schooling. 
We think this court can take notice of our previous 
opinion setting forth the interrogation by the trial court 
in the other conviction where he stated he had finished 
the eighth grade in school and the tenth by studying 
evenings at home. This court may take judicial notice 
of inconsistent claims and statements of a defendant 
in successive post conviction proceedings appealed to 
it in order to prevent an imposition on the court. 

Defendant contends that where, as here, he had alleged 
absence of counsel at the time of his conviction, he 
is entitled to a trial on that issue even though the 
allegation is in direct conflict with the record of the 
conviction. This is asserted in the present case where 
the record shows he appeared in court with counsel 
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known to be of good ability and repute. There are no 
allegations that connect any misconduct of the officers 
to whom he attributes the abuse, threats, and violence 
with the plea of guilty in open court. His claims were 
delayed and with exception of conclusionary statements 
were not made for months after filing his original mo- 
tion to vacate. This complaint as a whole was first 
asserted years after he had served the sentence result- 
ing in the conviction. His allegation that he pleaded 
guilty in the city jail is incredible and in any event did 
not enter into his plea of guilty. In Wallace v. United 
States, 174 F. 2d 112, certiorari denied, 337 U. S. 947, 
69 S. Ct. 1505, 93 L. Ed. 1749, rehearing denied, 338 
U. S. 842, 70 S. Ct. 30, 94 L. Ed. 515, the court held 
that where the record showed the defendant was repre- 
sented by counsel at the time of his conviction he 
could not on motion to vacate the sentence offer testi- 
mony to contradict the record. Certainly he should not 
be permitted to do so in the present case. Even though 
one of the grounds of a motion to vacate a sentence 
raises a factual issue, where the issue is one that was 
readily determinable by reference to files and records 
of the district court, the prisoner was not entitled to 
hearing on the motion. Yancy v. United States, 252 F. 2d 
554, affirmed, 362 U. S. 389, 80 S. Ct. 811, 4 L. Ed. 2d 
864; State v. Clingerman, ante p. 344, 142 N. W. 2d 765. 

Certain allegations of the defendant indicate he seeks 
to introduce anew evidence with respect to his partici- 
pation in the crime. The question of the defendant’s 
guilt or innocence is not an issue on a motion to vacate 
a sentence based upon a plea of guilty. Woodring v. 
United States, 248 F. 2d 166. 

Having examined the records of the trial court, we 
find no error in its judgment and the same is therefore 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JERRY ERVING, SR., 
APPELLANT. 
144 N. W. 2d 424 


Filed July 29, 1966. No. 36214. 


1. Constitutional Law: Criminal Law. The purpose of the Post 
Conviction Act, Chapter 29, Article 30, R. S. Supp., 1965, is 
to provide a remedy to a convicted defendant in a criminal 
action whose rights under the state or federal Constitutions 
have been denied or infringed so as to render the judgment 
void or voidable. 

In such a proceeding the applicant is required 
to allege facts which, if proved, constitute a violation or in- 
fringement of constitutional rights. Mere conclusions of fact 
do not suffice. 

8. Criminal Law. Error may not ordinarily be predicated on the 
admission of evidence as permitted by existing rules of law 
even though such evidence may be inadmissible under subse- 
quent rules having a prospective application only. 

4, Constitutional Law: Criminal Law. Where the allegations in 
an application for relief under the Post Conviction Act contain 
only questions specifically decided in the criminal case on ap- 
peal which did not involve a denial of a constitutional right, 
questions not properly asserted under subsequent prospective 
rules in the decisions of the Supreme Court of the United 
States, and questions of law on the facts alleged in the motion 
to vacate the conviction and sentence, afford no basis for a 
hearing, and the trial court under such circumstances may 
properly deny a hearing for the taking of evidence. 

5. Criminal Law: Appeal and Error. An application for a hear- 
ing under the Post Conviction Act is not a substitute for an 
appeal and, unless the facts alleged indicate a violation or in- 
fringement of constitutional rights sufficient to void the con- 
viction and sentence, the application fails to state grounds for 
relief under Chapter 29, article 30, R. S. Supp., 1965. 


Appeal from the district ccurt for Douglas County: 
JOHN E. Murpuy, Judge. Affirmed. 


Fred J. Montag, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
Situ, and McCown, JJ., and ScHEEL£, District Judge. 
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CARTER, J. 

This is an appeal from an order of the district court 
for Douglas County denying a motion to vacate a con- 
viction and sentence for first degree murder under the 
provisions of the Post Conviction Act, sections 29-3001 
to 29-3004, R. S. Supp., 1965. 

Defendant was convicted of first degree murder on 
June 3, 1960, and sentenced to life imprisonment. His 
conviction was affirmed by this court on June 29, 1962. 
Erving v. State, 174 Neb. 90, 116 N. W. 2d 7. On Sep- 
tember 27, 1965, defendant filed a motion to vacate the 
judgment and sentence under the Post Conviction Act. 
The trial court issued an order to the county attorney 
of Douglas County to show cause why a hearing should 
not be held on the motion. The motion was argued and 
the application to vacate the conviction and sentence 
was denied. The defendant has appealed, asserting that 
the court erred in not granting him a hearing on the 
merits of the allegations of his application. 

The defendant asserts many alleged violations of his 
constitutional rights. Defendant alleges that he was held 
in custody from December 27, 1959, to December 30, 
1959, on which latter date he was released from cus- 
tody. He states he was interrogated during this period 
by the county attorney, that he made answer to some 
questions but was not advised of his right to remain silent 
or to consult with legal counsel, and that the state- 
ments were used for impeachment purposes against him 
at his trial. Defendant was released on December 30, 
1959, and he was not again taken into custody until Jan- 
uary 6, 1960. No claim is made that he was forced or 
coerced into making a confession or incriminatory state- 
ment, his release on December 30, 1959, being corrobora- 
tive of that fact. The opinion in Erving v. State, supra, 
deals with the problem and determines this issue. It is 
clear that no objection was made at the trial to the effect 
that the statements used were involuntary. Defendant 
does not contend that they were. He does not allege that 
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he confessed or incriminated himself involuntarily. The 
facts pleaded indicate that he requested a lawyer and 
that the request was refused. Defendant was not preju- 
diced for the reason that he refused to answer any ma- 
terial questions. The statement was used only on cross- 
examination for the sole purpose of showing that de- 
fendant refused to answer questions as to his where- 
abouts on the day before the murder was committed. 
Whether or not this evidence should have been admitted, 
it does not show the denial of a constitutional right. We 
think the record before us, including our opinion in 
Erving v. State, supra, shows the want of merit in this 
contention. 

Other portions of his motion allege that the police 
searched his residence and his automobile without a 
search warrant, that such unlawful searches and seiz- 
ures were unreasonable, and that the admission into 
evidence of the items there found was in violation of his 
constitutional rights. No objection was made to the 
admission of the evidence at the trial on the ground here 
being advanced. Defendant is in no position, under the 
circumstances here existing, to complain about the ad- 
mission of this evidence. In Plummer v. United States, 
260 F. 2d 729, the court said: “The motion, which was 
prepared by appellant without assistance of counsel, 
alleged four grounds for vacating sentence: (1) illegal 
arrest, (2) illegal detention, (3) illegal search and seiz- 
ure, and (4) ineffective assistance of counsel. The first 
three points are not grounds for vacating a sentence 
under § 2255 and do not entitle appellant to a hearing. 
See White v. United States, 1956, 98 U. S. App. D. C. 
274, 235 F. 2d 221; Newman v. United States, 1950, 87 
U.S. App. D. C. 419, 184 F. 2d 275.” See, also, United 
States v. Langston (1961), 194 F. Supp. 891. The fore- 
going rule was the controlling law when defendant was 
tried. The assertions here made appear to be an attempt 
to get within the rule of Escobedo v. Illinois, 378 U. S. 
478, 84S. Ct. 1758, 12 L. Ed. 2d 977. Since the holding 
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in Johnson v. State of New Jersey, No. 762, 384 U.S. 719, 
86 S. Ct. 1772, 16 L. Ed. 2d 882, released June 20, 
1966, Escobedo v. Illinois, supra, has no relevancy to the 
instant case since we are dealing with a case com- 
menced prior to June 22, 1964. It seems clear that the 
present rule barring the admission of illegally seized 
evidence, it having no retroactive effect, could have no 
application to the present case. Linkletter v. Walker, 
381 U. S. 618, 85 S. Ct. 1731, 14 L. Ed. 2d 601. 

Defendant alleges that upon his arrest on January 6, 
1960, he was unlawfully detained until an information 
was filed on February 2, 1960. He was given a prelim- 
inary hearing on the day of his arrest. He was repre- 
sented by legal counsel. The remedy for testing the 
efficacy of a preliminary hearing is by plea in bar or 
habeas corpus. When he entered his plea without in- 
voking these available remedies, he effectively waived 
any objections to the sufficiency of the preliminary hear- 
ing. State v. Brevet, ante p. 616, 144 N. W. 2d 210. 

Defendant asserts that two witnesses who testified 
for the State at the trial were deprived of their consti- 
tutional rights and that this had the effect of violating 
his constitutional rights. The credibility of these wit- 
nesses and the weight to be given to their testimony 
were for the jury. Defendant’s allegations go to the 
reliability of the evidence which was an issue in the 
trial and considered on appeal. Credibility of witnesses 
and weight of testimony are not issues which can be re- 
examined in a post conviction proceeding. In any event, 
the claimed constitutional rights are personal rights 
which may be claimed only by the person whose rights 
have been abridged. 

Defendant asserts that he was prejudiced in his trial 
because of undue publicity in the various news media. 
No claim is made that a change of venue was requested 
or that the matter was otherwise brought to the atten- 
tion of the court. If there was merit in his contention, 
remedies were available. The record does not disclose 
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that any apparent right was denied him. The nature 
and extent of the publicity are not alleged. Defendant 
will not be permitted to foresake available remedies upon 
his trial in such matters and then assert them for the 
first time in a post conviction proceeding. Such pro- 
ceeding is not a substitute for appeal. As to this point 
the motion to vacate does not show that any constitu- 
tional right was denied the defendant. This contention 
is without merit. 

Defendant alleges that his constitutional rights were 
violated by the manner in which the bill of exceptions 
was prepared after the intervening death of the official 
court reporter who reported the evidence at the trial. 
The application shows on its face that the bill of excep- 
tions was prepared in accordance with the rules of the 
court. The allegations do not show the violation of 
any constitutional right on this point. 

Defendant alleges that his constitutional rights were 
violated when the trial court refused to require the 
county attorney to furnish statements given to him. 
The statements, as shown by our opinion in Erving v. 
State, supra, were statements allegedly given by two 
State witnesses. The correctness of the ruling was sus- 
tained on appeal, and, we think, correctly so, for the 
reasons stated in this court’s opinion in that case. The 
attempt to raise this issue in post conviction procedure 
is nothing more than an attempt to relitigate a matter 
already finally decided. This is not the purpose of the 
post conviction proceeding. We fail to see where any 
constitutional right to due process has been violated 
as to this allegation. Every adverse ruling in the course 
of a criminal trial does not involve a constitutional right 
within the meaning of the Post Conviction Act. 

We point out that the allegations of the motion to 
vacate are in many respects conclusions only. For in- 
stance, the statements made to the county attorney are 
not alleged to be confessions or incriminating statements. 
Too often the allegations are mere conclusions evidently 


Vou. 180] JANUARY TERM, 1966 685 
.McKinney v. County of Cass 


designed to bring the defendant within the scope of 
Escobedo v. Illinois, supra, or other decisions of similar 
import, without alleging the specific facts which are 
alleged as violative of the constitutional rights of the 
defendant. The pleading of conclusions is no more ac- 
ceptable in a post conviction proceeding than in any 
other civil proceeding. 

We have examined the lengthy motion to vacate the 
conviction and sentence in this case. As we have herein- 
before indicated, the allegations involve questions spe- 
cifically decided in Erving v. State, supra; late decisions 
of the Supreme Court of the United States which are 
not applicable because of their prospective effect only; 
questions which have been waived and are not available 
to the defendant in a post conviction proceeding; and 
questions involving matters of law only which have been 
correctly decided. No facts are alleged showing that de- 
fendant was prejudiced in any way by the denial of 
legal counsel. No question of fact was required to be 
determined which was raised by the motion to vacate 
the conviction and sentence. The trial court was, there- 
fore, correct in refusing a hearing and denying the mo- 
tion to vacate defendant’s conviction and sentence. 

AFFIRMED. 


EarL R, McKINNEY, APPELLANT, v. COUNTY oF CASS, 


NEBRASKA, ET AL., APPELLEES. 
144 N. W. 2d 416 


Filed July 29, 1966. No. 36280. 


1. Counties: Highways. A county is obligated to use reasonable 
and ordinary care in the construction, maintenance, and repair 
of its highways and bridges so that they will be reasonably 
safe for a traveler using them while he is in the exercise of 
reasonable and ordinary caution and prudence. 

-. The duty of the county in this respect will 

not be extended beyond the words and fair implications of the 

statutory liability. 
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8. Trial. Instructions should be read and construed together, and, 
if as a whole they state the law correctly, they will be held 
sufficient, although one or more of them considered separately 
may be subject to just criticism. 

4. Trial: Appeal and Error. Where an instruction, although er- 
roneous, is not prejudicially so and cannot, by any course of 
logical reasoning, be deemed to have resulted in disadvantage 
to the complaining party, it is not legal cause or reason for 
granting a new trial. 

5. : . It is reversible error for the trial court to in- 
clude in its instructions to the jury allegations of fact found 
in the pleadings, but which have not been supported by any 
evidence. 

6. Juries: Trial. It is within the sound discretion of the trial 
court to permit a party in a civil case to withdraw his waiver 
of a right to jury trial if the application to do so is timely 
made and the waiver has not been acted upon to the prejudice 
of any party. 

7. Trial: Appeal and Error. Where a party has sustained the 
burden and expense of a trial and has succeeded in securing 
the judgment of a jury on the facts in issue, he has the right 
to keep the benefit of that verdict unless there is prejudicial 
error in the proceedings by which it was secured. 


Appeal from the district court for Cass County: 
Victor H. Scumipt, Judge. Affirmed. 


Leonard Dunker and Kier, Cobb & Luedtke, for 
appellant. 


James F. Begley, Cassem, Tierney, Adams & Henatsch, 
and John B. Henley, for appellee County of Cass. 


Baylor, Evnen, Baylor & Urbom and Robert T. Grimit, 
for appellee Howard. 


Heard before CarTEeR, SPENCER, BOSLAUGH, BROWER, 
SmiTH, and McCown, JJ., and CoLwE.., District Judge. 


CoLWELL, District Judge. 

This is an auto accident case that occurred on Sunday, 
September 16, 1962, about 3:55 p.m., at an intersection of 
two rural graveled roads in Cass County, Nebraska, about 
1 mile east of Greenwood, Nebraska. For convenience 
appellant Ear] R. McKinney will be referred to as plain- 
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tiff, appellee County of Cass, Nebraska, as defendant 
Cass County, and appellee Wayne Howard as defendant 
Howard. 

The plaintiff, aged 21 years, was riding as a passenger 
in the left rear seat of a 1957 green Chevrolet automobile 
owned and operated by Riley Mardin, aged 19 years. 
The Mardin vehicle was being driven in a northerly 
direction on a north-south county graveled road. Be- 
sides the plaintiff and Mardin there were four other 
male companions in the Mardin vehicle. Defendant 
Howard was alone driving his 1962 blue Ford automo- 
bile easterly on an east-west county graveled road. Both 
county roads were maintained by Cass County, Nebraska; 
and the east-west road was an arterial road. The stop 
signs at the accident intersection in question had been 
removed about 1 week prior to the date of the accident 
by employees of defendant Cass County, and no tempo- 
rary stop signs or warning signs had been substituted. 
Defendant Howard was a rural mail carrier with 16 years 
experience on a route in that area; his mail route did not 
cross the accident intersection. Defendant Howard was 
familiar with the roads, the accident intersection, and 
also with the fact that some stop signs in the area had 
been removed for repainting and repair. None of the 
occupants of the Mardin automobile were familiar with 
the intersection. 

The impact between the Howard automobile and the 
Mardin automobile occurred at about the center of the 
intersection. Mardin testified that just prior to enter- 
ing the intersection the speed of his vehicle was about 45 
miles per hour, and that he decreased the speed of his 
automobile to about 35 miles per hour as he entered the 
intersection; he looked to the east and to the west two 
or more times, beginning when he was about 100 feet 
south of the intersection; and he didn’t see the Howard 
vehicle until just at time of impact, “Just directly be- 
fore the impact I just looked out the window and I saw 
a big blue fender.” None of the other occupants of 
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the Mardin automobile ever saw the Howard automobile 
prior to the impact. Defendant Howard testified that 
when he was about 120 feet west of the intersection he 
saw “a tunnel of dust” on the road to his right, and that 
through the weeds along the roadway he saw “a green 
flash” at the end of the dust tunnel. At that time his 
speed was about 50 miles per hour; and he applied his 
brakes and reduced his speed to about 10 miles per hour 
at the time of the impact at the center of the intersection. 
The front of the Howard vehicle struck the middle and 
left rear side of the Mardin vehicle. Plaintiff received 
severe personal injuries as a result of the accident. 

Plaintiff’s amended petition alleges that defendant 
Cass County was negligent in causing the insufficiency 
and want of repair of the county roads, and that de- 
fendant Howard was negligent in that: “A. He failed to 
maintain proper observation. B. He drove said vehicle 
at an excessive rate of speed for the then existing con- 
ditions. C. He failed to decrease the speed of his auto- 
mobile as he approached an intersection and a place 
where special hazards existed * * *. D. That although 
he knew or should have known that the stop signs had 
been removed on the north-south intersecting county 
road, he proceeded in utter disregard of that knowl- 
edge thus required and did run into and against the 
vehicle in which the plaintiff was riding where by the 
exercise of reasonable care he could have avoided the 
same.” Defendant Cass County answered by a general 
denial and alleged contributory negligence on the part 
of plaintiff. Defendant Howard answered admitting the 
alleged negligence of defendant Cass County, denied any 
negligence on the part of the defendant Howard, and 
alleged contributory negligence of plaintiff. The cause 
was tried to a jury. At the conclusion of plaintiff’s case 
a motion was made by defendant Cass County for a dis- 
missal as to that defendant, which was sustained. The 
jury returned a verdict for defendant Howard, from 
which plaintiff appeals to this court. 
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Plaintiff claims error by the trial court in the dis- 
missal of defendant Cass County at the close of plaintiff’s 
evidence. Plaintiff’s amended petition alleges that de- 
fendant Cass County was responsible for the insuffi- 
ciency and want of repair of the roads at the accident 
intersection in the following particulars: “A. That * * * 
County of Cass, Nebraska, did create a dangerous trap 
at the intersection of said county roads by removing the 
traffic controls * * *. B. * * * County of Cass, Nebraska, 
by and through its employees * * * did remove the stop 
signs and traffic controls from said intersection. C. * * * 
County of Cass, Nebraska, failed to place any temporary 
barriers or warning signs on either county road de- 
scribed to advise or warn motorists of the removal of 
the traffic control signs. D. * * * County of Cass, Ne- 
braska, failed to use reasonable care in the removal of 
said signs for prevention of creating a traffic hazard.” 
The basis for liability on the part of defendant Cass 
County is found in section 39-834, R. R. S. 1943, which 
provides in part: “If special damage happens to any 
person, his team, carriage or other property by means 
of insufficiency or want of repair of a highway or bridge, 
which the county or counties are liable to keep in re- 
pair, the person sustaining the damage may recover in 
an action against the county, * * *.” In Olson v. County 
of Wayne, 157 Neb. 213, 59 N. W. 2d 400, we held: ‘“‘There 
was not at common law a right of action against a county 
for the recovery of damages resulting from a defective 
highway or bridge. The source and extent of liability 
of a county in this state for damages of this character 
are statutory. * * * A county is obligated to use reason- 
able and ordinary care in the construction, maintenance, 
and repair of its highways and bridges so that they will 
be reasonably safe for the traveler using them while he 
is in the exercise of reasonable and ordinary caution and 
prudence. The duty of the county will not be extended 
by construction beyond the words and fair implication 
of the statutory liability. A county is not an insurer 
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of the safety of a person who uses its roads and bridges 
or the safety of the highways and bridges maintained 
by it for the use of the public. * * * the burden is upon 
the plaintiff to establish negligence of the county and 
that its negligent act or omission was the proximate 
cause of the injury to the plaintiff or that it was a cause 
that proximately contributed to it.” See, also, Dickenson 
v. County of Cheyenne, 146 Neb. 36, 18 N. W. 2d 559; 
Wittwer v. County of Richardson, 153 Neb. 200, 43 N. W. 
2d 505; Brooks v. Thayer County, 126 Neb. 610, 254 N. W. 
413. 

The record shows that the traveled surface of both 
intersecting county roads was free of any defects. Plain- 
tiff failed to sustain the burden of proof required of him, 
and the trial court properly dismissed defendant Cass 
County as a party defendant at the conclusion of plain- 
tiff’s case. 

Plaintiff states that since defendant Cass County was 
dismissed as a party defendant at the close of plaintiff’s 
evidence it was confusing and misleading to the jury; 
and that it was error to give instruction No. 3 in part as 
follows: “The Court has ruled as a matter of law that 
no verdict may be brought in by you as against the 
County of Cass, Nebraska, and such County is no longer 
a party defendant in this case. However, if you find that 
the County of Cass, Nebraska, was negligent in one or 
more of the particulars charged against it, and if you 
find that the defendant was negligent in one or more 
of the particulars charged against him, all by a pre- 
ponderance of the evidence, and that the combined or 
concurring negligence of these two was a proximate 
cause of the accident, and of plaintiff’s injuries, then 
your verdict should be for the plaintiff.” 

The record reflects that one of the instructions re- 
quested by the plaintiff, which was refused, provides: 
“You are instructed that the laws of Nebraska provide 
that where separate independent acts of negligence by 
different persons combine to produce a single injury, 
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each one is separately liable for the injury even though 
one of them alone might not have produced the injury.” 

The trial court properly submitted the issue of con- 
current negligence. There was no prejudice to the plain- 
tiff. Barry v. Moore, 172 Neb. 57, 108 N. W. 2d 401; 
Wright v. Lincoln City Lines, Inc., 160 Neb. 714, 71 N. 
W. 2d 182. 

On September 30, 1964, all parties, by their respective 
attorneys, stipulated in writing that a jury trial of the 
issues would be waived. Trial was set for January 18, 
1965. The trial judge died December 4, 1964. On Jan- 
uary 11, 1965, defendant Howard by motion, supported by 
affidavit, asked leave to withdraw his waiver of jury 
trial. Plaintiff filed an affidavit in opposition to the 
motion stating, in part, that the purpose of the motion 
was to delay the trial of the issues, and that the parties 
and the witnesses to be called would be inconvenienced 
because it was untimely filed. Plaintiff made no claims 
of prejudice to him. On January 15, 1965, the court sus- 
tained the motion of defendant Howard and ordered the 
cause tried to a jury at the term beginning April 12, 1965. 

Article I, section 6, of the Constitution of the State of 
Nebraska, provides: “The right of trial by jury shall 
remain inviolate * * *.” Section 25-1126, R. R. S. 1943, 
provides: “The trial by jury may be waived by the par- 
ties in actions arising on contract, and with assent of 
the court in other actions * * * (2) by written consent, 
in person or by attorney, filed with the clerk; * * *.” In 
a civil action the right of trial by jury is a personal priv- 
ilege which may be waived. Berg v. Griffiths, 126 Neb. 
235, 252 N. W. 918. Agreements of parties in regard to 
the trial of a suit are not absolute, even though in writ- 
ing, and they are not to be treated as contracts to be en- 
forced in all circumstances. They may be set aside by 
the court in the exercise of a sound discretion in the pro- 
motion of justice. See, In re Estate of Statz, 144 Neb. 
154, 12 N. W. 2d 829; Rose v. Kahler, 151 Neb. 532, 38 
N. W. 2d 391. 
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This question has not been presented to this court be- 
fore. We hold the rule to be that it is within the sound 
discretion of the trial court to permit a party in a civil 
case to withdraw his waiver of a right to jury trial, if 
the application to do so is timely made and the waiver 
has not been acted upon to the prejudice of any party. 

Plaintiff alleges in his amended petition that one of 
the negligent acts of defendant Howard was that he 
failed to decrease the speed of his automobile as he ap- 
proached an intersection and a place where special haz- 
ards existed, contrary to section 39-7,108, R. R. S. 1943. 
The court refused to include this allegation in its instruc- 
tion No. 1 as a specific allegation of defendant Howard’s 
negligence. Our court has uniformly held that it is man- 
datory for the trial court to correctly instruct the jury 
as to all issues in the case which are presented by the 
pleadings and supported by the evidence. See Carlson 
v. Chambers, 173 Neb. 166, 112 N. W. 2d 729. “It is re- 
versible error for the court to include, in its instructions 
to the jury, allegations of fact found in the pleadings 
but which have not been supported by any evidence.” 
Fuss v. Williamson, 159 Neb. 525, 68 N. W. 2d 139. See, 
also, Colton v. Benes, 176 Neb. 483, 126 N. W. 2d 652. 
There was no evidence adduced to the effect that defend- 
ant Howard did not decrease the speed of his automo- 
bile. The only direct testimony as to this allegation was 
the testimony of the defendant Howard that he did de- 
crease the speed of his automobile; that he was traveling 
about 50 miles per hour when he was about two-tenths 
of a mile west of the intersection; and that he then ap- 
plied his brakes and decreased his speed to about 10 
miles per hour at the time of the impact. Plaintiff 
offered the testimony of Safety Patrolman Raymond 
Syslo, who investigated the accident, to the effect that 
the defendant Howard said that his speed was 50 miles 
per hour. This speed is not related to any particular 
place or time. We conclude that there was no evidence 
presented by the plaintiff in support of his allegation of 


VoL. 180] JANUARY TERM, 1966 693 
McKinney v. County of Cass 


negligence, and that the trial court properly refused to 
submit to the jury the failure of defendant Howard to 
decrease the speed of his automobile as he approached the 
intersection. 

Plaintiff complains that the court failed to submit to 
the jury his fourth specification of negligence: “That 
although he knew or should have known that the stop 
signs had been removed on the north-south intersecting 
county road, he proceeded in utter disregard of the 
knowledge thus required and did run into and against 
the vehicle in which the plaintiff was riding where by 
the exercise of reasonable care he could have avoided 
the same.” This specification of negligence was a gen- 
eral allegation of negligence and the trial court properly 
refused to submit it to the jury. Ripp v. Riesland, 176 
Neb. 233, 125 N. W. 2d 699. 

In instruction No. 1 the court submitted for the jury’s 
consideration as an alleged specific act of negligence of 
defendant Howard: “That he failed to yield the right-of- 
way.” Plaintiff claims that this was error and prejudi- 
cial to him for the reason that he did not plead this as an 
act of negligence on the part of that defendant. It was 
error for the trial court to submit this item of negligence 
for the consideration of the jury; however, a review of 
the record shows that the submitted item of negligence 
was in harmony with plaintiff’s other allegations of neg- 
ligence, his theory of recovery, and the evidence adduced 
by plaintiff at the trial of the issues. The result was 
that plaintiff had the benefit of the submission to the 
jury of an item of negligence that he was not entitled 
to have submitted. 

“Where an instruction, although erroneous, is not 
prejudicially so and cannot by any course of logical rea- 
soning be deemed to have resulted in disadvantage to the 
complaining party, it is not legal cause or reason for 
granting a new trial.” In re Estate of Kinsey, 152 Neb. 
95, 40 N. W. 2d 526. See, also, Wright v. Lincoln City 
Lines, Inc., 163 Neb. 679, 81 N. W. 2d 170; Kline v. Met- 
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calfe Constr. Co., 148 Neb. 357, 27 N. W. 2d 383. The 
giving of the instruction was not prejudicial to the 
plaintiff. 

Error is urged by the plaintiff that instructions Nos. 4 
and 7, as given by the court, placed too great a burden 
of proof upon the plaintiff. Instruction No. 4 was: “If 
you find that the plaintiff has proved by a preponderance 
of the evidence that the defendant, Wayne Howard, 
knew that the stop sign in question was not in place at 
the time of the accident then you are referred to Instruc- 
tions Nos. 5 and 6 which cover the rules of the road at 
an open intersection.” Instruction No. 7 was: “If you 
find that the plaintiff has failed to prove by a prepon- 
derance of the evidence that the defendant, Wayne 
Howard, knew that the stop sign in question was not in 
place at the time of the accident, then the highway on 
which the defendant, Wayne Howard, was traveling was 
as to him a favored highway and you should apply the 
rules of the road set out in Instructions Nos. 8 and 9.” 

The instructions as given were proper guides for the 
jury to determine whether the accident intersection was 
either an open intersection or one involving a favored 
road. Plaintiff does not object to the purpose of the 
instruction. He complains that the jury should not have 
been limited to a finding of what defendant Howard 
“knew,” but the instruction should have permitted the 
jury to make a finding of what defendant Howard 
“should have known.” 

Restatement, Torts, $ 839, p. 306, on the subject of 
“should know,” provides: “ ‘Should know’ indicates that 
the possessor is under a duty to the other to use rea- 
sonable diligence to ascertain the existence or nonex- 
istence of the facts in question, and that he would ascer- 
tain the existence thereof in the proper performance of 
that duty.” 

The record shows that defendant Howard did know 
that the east-west road was a favored road. He had 
knowledge that Cass County was in the process of re- 
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pairing and repainting some of its stop signs through- 
out the county, and that the stop signs at three intersec- 
tions within 5 miles of the accident intersection had been 
removed for that purpose shortly before the accident. 
Defendant Howard testified that he did not know that 
the stop sign at the accident intersection had been re- 
moved. Immediately following the accident witnesses 
at the scene testified that defendant Howard stated in 
substance: “That he knew the county had taken the 
stop signs down to have them painted.” There was con- 
flict in the evidence as to defendant Howard’s knowledge 
of the removal of the stop sign. It was a question for 
the jury and it was properly submitted by the court un- 
der the instructions given. Defendant Howard had no 
duty, under the record, to inform himself of the con- 
dition and location of the stop sign. 

“Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests for 
instructions that will supply the omission, and, unless 
this is done, the judgment will not ordinarily be reversed 
for such defects.” Plumb v. Burnham, 151 Neb. 129, 36 
N. W. 2d 612. 

Plaintiff complains that the issue of unavoidable acci- 
dent was not pleaded and that the court erred in sub- 
mitting that issue to the jury by giving instruction No. 
15 as follows: “The fact that an accident occurred, or 
the fact that the plaintiff sustained damages, if such 
you find, either or both, taken alone without other evi- 
dence, facts and circumstances, is no evidence of negli- 
gence. When accidents happen as incidents to reason- 
able use and reasonable care the law affords no redress.” 
In Wright v. Lincoln City Lines, Inc., 163 Neb. 679, 81 
N. W. 2d 170, we held that an instruction having similar 
language did not submit the issue of unavoidable acci- 
dent when considered along with all of’ the other in- 
structions. See, also, Harding v. Hoffman, 158 Neb. 
86, 62 N. W. 2d 333. Although the giving of instruction 
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No. 15 was unnecessary, there was no prejudicial error 
since the jury was properly instructed upon the burden 
of proving the negligence charged as a proximate cause 
of the injury. 

Plaintiff complains that instruction No. 8 was incom- 
plete because it did not give the duty of all persons to use 
care in approaching an intersection. Instruction No. 8 
was: “A motorist traveling on a favored highway may 
properly assume that on-coming traffic will yield the 
right-of-way to him.” There is no merit to plaintiff's 
claim of error. “Instructions should be read and con- 
strued together, and, if as a whole they state the law 
correctly, they will be held sufficient, although one or 
more of them, considered separately, may be subject to 
just criticism.” Wright v. Lincoln City Lines, Inc., 163 
Neb. 679, 81 N. W. 2d 170. 

“Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment 
of a jury on the facts in issue, he has a right to keep 
the benefit of that verdict unless there is prejudicial 
error in the proceedings by which it was secured.” 
Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 695, 35 
N. W. 2d 772. See, also, Wright v. Lincoln City Lines, 
Inc., 163 Neb. 679, 81 N. W. 2d 170. 

This case was submitted to a jury with instructions 
that were not prejudicial to the plaintiff. The judgment 
entered by the district court upon the jury verdict should 
be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. ROBERT WILLIAM 
LOSIEAU, APPELLANT. 
144 N. W. 2d 435 


Filed July 29, 1966. No. 36242. 


Criminal Law. Under the particular circumstances, defendant was 
“in custody under sentence” and the remedies of the Post Con- 
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viction Act may be sought against the validity of a final judg- 
ment of conviction, even though the petitioner has not yet 
begun to serve the sentence imposed. 


Appeal from the district court for Dodge County: 
RogerT L. Firory, Judge. Reversed and remanded. 


Ray C. Simmons, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before Carter, SPENCER, BOSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and Ronin, District Judge. 


McCowy, J. 

This case involves the application of the Post Convic- 
tion Act to a prisoner in custody under one sentence, 
but seeking to challenge a second conviction and sen- 
tence which he has not yet started to serve. See L. B. 
836, 1965 Legislature, now sections 29-3001 to 29-3004, 
R. S. Supp., 1965. 

On October 9, 1952, the district court for Douglas 
County sentenced Robert William Losieau to 20 years 
on a burglary and habitual criminal conviction. He 
was paroled on June 22, 1961, and violated his parole 
November 8, 1961. On January 12, 1962, he was sen- 
tenced in the district court for Dodge County to 20 
years on a breaking and entering and habitual criminal 
conviction and returned to the penitentiary. He is 
presently serving the original burglary sentence from 
Douglas County, and is tentatively scheduled for release 
from that sentence March 18, 1967, at which time he 
will begin serving the Dodge County breaking and 
entering sentence. 

In July 1965 the defendant commenced proceedings 
in the Dodge County district court to challenge the 
Dodge County breaking and entering conviction in that 
court under the Post Conviction Act. On July 20, 
1965, counsel was appointed for him. The State moved 
to dismiss the application for post conviction relief on 
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the ground that the defendant was not “a prisoner in 
custody under sentence” of the Dodge County district 
court but instead was presently serving a sentence from 
the Douglas County district court and therefore was 
not entitled to relief on the Dodge County sentence 
under the Post Conviction Act. On October 28, 1965, 
the district court sustained the motion, dismissed the 
post conviction proceeding, and discharged his counsel. 
Motion to vacate the order of dismissal was overruled 
on November 8, 1965. Counsel to represent defendant 
on the appeal was appointed and this appeal followed. 

The sole issue is whether or not this proceeding is 
premature under the provisions of the Post Conviction 
Act. It is the State’s position that the act is not avail- 
able to attack a sentence not presently being served; 
that the defendant is not in custody under the sentence 
being attacked; and that even if the Dodge County 
conviction were held invalid, it would not entitle him 
to immediate release from custody. The State contends 
that the Post Conviction Act was taken “almost verbatim” 
from Title 28 U. S. C. A., section 2255, page 563; that 
the federal act is a part of federal habeas corpus reme- 
dies; and that federal decisions, holding that habeas 
corpus and section 2255 remedies are available only 
to attack a sentence presently being served, are appli- 
cable and should be controlling. 

It is appropriate here to note that the Post Con- 
viction Act, while closely interrelated, does not affect 
our habeas corpus proceedings. The act is a compre- 
hensive post conviction measure embracing both federal 
and state constitutional claims. Its procedures were 
intended to be swift, simple, and easily invoked. It 
is cumulative and not concurrent with any other remedy. 
The language of section 1 of the Nebraska act that 
“there was such a denial or infringement of the rights 
of the prisoner as to render the judgment void or 
voidable” is not in the federal act. The Nebraska act 
is broader than the federal act as to the basis for 
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relief. The relief to be prayed for under our act is 
“to vacate or set aside the sentence.” The court is 
authorized under our act, depending on the findings, 
to vacate and set aside the judgment and “discharge the 
prisoner or resentence him or grant a new trial as 
may appear appropriate.” It is our conclusion that it 
was not the intent of the Nebraska Legislature to equate 
our Post Conviction Act literally with section 2255 of 
the federal act, but rather that it was designed to 
meet modern judicial requirements, and afford an ade- 
quate corrective process for hearing and determining 
alleged violations of federal and state constitutional 
guarantees in the developing areas of their emergence. 

Even if the State’s position on the doctrine of pre- 
maturity were accepted, it ignores such recent cases 
as Martin v. Commonwealth, 349 F. 2d 781 (Fourth 
Circuit, 1965). There the lower court had ruled that 
habeas corpus was available only to attack a sentence 
presently being served. The circuit court reviewed the 
development of cases relaxing the strictness of the inter- 
pretation of “custody” in habeas corpus cases in the 
federal courts. Judge Sobeloff concluded, and we think 
rightly, that the United States Supreme Court, if faced 
with the issue today, might well reconsider McNally 
v. Hill, 293 U.S. 131, 55 S. Ct. 24, 79 L. Ed. 238. That 
case, of course, is the historical foundation upon which 
virtually all the cases cited by the State rest. The 
Fourth Circuit Court of Appeals held in the Martin 
case that since the defendant’s escape and larceny con- 
victions barred his eligibility for parole on the prior 
second degree murder charge he was presently serving, 
he was “in custody” within the meaning of Title 28 
U.S. C. A., section 2241, page 4. The court determined 
that the subsequent convictions, which caused the vast 
difference between continued confinement without eli- 
gibility for parole and conditional release were in the 
truest sense a present restraint upon Martin’s liberty. 
In one of the latest United States Supreme Court cases 
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cited by the State, Heflin v. United States (1959), 358 
U. S. 415, 79 S. Ct. 451, 3 L. Ed. 2d 407, the court was 
even then divided on the issue of whether section 2255 
could be used to question a sentence which the prisoner 
had not begun to serve. Even in that case, however, 
the entire court then proceeded to grant appropriate 
relief under Rule 35 of the Federal Rules of Criminal 
Procedure as to the sentence not yet being served. 
The essential authority to correct sentences granted by 
Rule 35 of the Federal Rules of Criminal Procedure is 
incorporated in our Post Conviction Act. Long prior 
to the Heflin case, supra, the United States Supreme 
Court had specifically held that where the revocation 
of parole was due to the second conviction, habeas 
corpus was not premature even though the second sen- 
tence had not begun to be served. See Ex Parte Cleio 
Hull (1941), 312 U. S. 546, 61 S. Ct. 840, 85 L. Ed., 
1034. In the case at bar, defendant’s motion specificallv 
alleges “although petitioner is not now serving” the 
Dodge County sentence, “it was due to said sentence 
and illegal conviction that petitioner was returned to 
the Nebraska State Penitentiary as a parole violator.” 

Some states have already adopted the view that the 
modern concept of habeas corpus should permit a pris- 
oner to litigate his right to liberty at a future date. 
A comprehensive review of the doctrine of prematurity 
and the developing concept of habeas corpus and post 
conviction remedies are set out in Commonwealth v. 
Myers, 419 Pa. 1, 213 A. 2d 613. 

A slavish adherence to the historical employment of 
the writ of habeas corpus necessitates a disregard of 
the present practical consequences to the effective ad- 
ministration of justice as well as a distortion of the 
legislative intent in adopting a post conviction act. 
The most obvious and critical problem is the effect of 
the resulting delay. The ability to reach the truth in 
virtually any hearing progressively deteriorates with the 
passage of time. Were a retrial to be required, a serious, 
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and.in many instances fatal, load might be placed on 
the State itself in its ability to present its case on the 
retrial. Witnesses may have disappeared or died, mem- 
ories will suffer the attrition of time, and other evidence 
may have become inaccessible. The same factors may 
affect the defendant’s ability to establish his own alle- 
gations at any hearing. In our changing concepts of 
criminal procedure and constitutional rights, unnecessary 
delay. becomes abhorrent. 

Logic, necessity, and the practical considerations of 
modern jurisprudence make it imperative that historical 
doctrine not outweigh effective criminal procedure. A 
refusal to recognize the jurisdiction of the court here 
would necessitate placing preeminent emphasis on the 
history of the writ of habeas corpus rather than on the 
practical and effective employment of the Post Con- 
viction Act. We, therefore, hold that under the cir- 
cumstances here, the defendant was “in custody under 
sentence” and the remedies of the Post Conviction Act 
may be sought against the validity of a final judgment 
of conviction, even though the petitioner has not vet 
begun to serve the sentence imposed. 

For the reasons stated, the iudgment of the district 
court is reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 


STATE oF NEBRASKA, APPELLEE, Vv. CARIL ANN FUGATE, 
APPELLANT. 
144 N. W. 2d 412 


Filed July 29, 1966. No. 36259. 


J. Criminal Law. The district court may adopt reasonable pro- 
cedures for determining what the motion and the files and 
records in a ease show before granting a full evidentiary hear- 
ing under the Post Conviction Act. 


2. Where an issue of fact is readily determinable by ref- 
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erence to the files and records of the case, an evidentiary hear- 
ing upon a motion under the Post Conviction Act may be denied. 

8. Criminal Law: Appeal and Error. In an appeal from an order 
denying an evidentiary hearing upon a motion under the Post 
Conviction Act, the files and records of the district court 
which were considered by the district judge in ruling upon the 
motion shall accompany the transcript filed in this court. The 
transcript in such a case shall contain a certificate of the district 
judge identifying the files and records as those which were 
considered in ruling upon the motion. 

4, Criminal Law. Where the allegations in a motion under the 
Post Conviction Act are vague and conclusory in nature, relate 
to matters which have been fully litigated previously, or are 
effectively disproved by the record, the motion should be denied. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Reversed and remanded. 


John McArthur and Merril R. Reller, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before CarTER, BOSLAUGH, BROWER, SMITH, and 
McCown, JJ., and Mureny, District Judge. 


Bosiaueu, J. 

The defendant, Caril Ann Fugate, was convicted of 
first degree murder in 1958 and sentenced to life impris- 
onment. The judgment was affirmed by this court in 
Fugate v. State, 169 Neb. 420, 99 N. W. 2d 868. A petition 
for a writ of certiorari was denied by the Supreme Court 
of the United States in Fugate v. Nebraska, 363 U. S. 
851, 80 S. Ct. 1631, 4 L. Ed. 2d 1733. 

While the first proceeding in error was pending in 
this court, the defendant filed a motion for new trial 
upon the ground of newly discovered evidence. The 
motion was overruled by the trial court and its order 
was affirmed by this court in Fugate v. State, 169 Neb. 
434, 99 N. W. 2d 874. 

In 1964, a proceeding was commenced in the United 
States District Court to obtain a writ of habeas corpus 
to release the defendant from imprisonment. See Fugate 
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v. Ellenson, 237 F. Supp. 44. While that proceeding was 
pending, the 1965 Legislature enacted L.B. 836, the Post 
Conviction Act, Chapter 29, article 30, R. S. Supp., 1965. 
As a result of this legislation, the proceeding in the 
United States District Court was dismissed without 
prejudice to the right of the defendant to seek relief 
under the new statute. See Ellenson v. Fugate, 346 F. 
2d 151. The defendant then commenced this proceed- 
ing by motion filed in the district court. 

The trial court granted the county attorney 5 days in 
which to show cause why a hearing should not be granted 
upon the defendant’s motion. A return was filed which 
alleged, in substance, that the defendant’s motion and 
the files and records in the case showed that the defend- 
ant was not entitled to any relief. Upon consideration of 
the motion, and the files and records in the case, the 
trial court found that the relief requested should be de- 
nied and the motion overruled. The defendant’s motion 
for new trial was overruled and she has appealed. 

The case is here for review upon the motion and the 
files and records of the case. In order for this court to 
review the order of the district court, it is necessary 
that the files and records of the case, which were con- 
sidered by the district judge, be available to this court. 

The praecipe filed by the defendant in the lower 
court requested that the transcript include the files and 
records of the case. However, the transcript filed in 
this court on this appeal contains only the motion of 
the defendant filed on June 23, 1965, and pleadings and 
orders filed after that date. Such a transcript alone is 
inadequate for the purpose of appellate review of the 
order entered in this case. 

Although it is essential that the files and records of 
the case be available to this court in cases of this nature, 
it is not necessary that all of the files and records be 
copied and certified to this court as a part of the tran- 
script. It is sufficient if the files and records of the 
case accompany the transcript and the transcript con- 
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tain a certificate by the district judge identifying the 
files and records as those which were considered by the 
court in ruling upon the motion. 

In this case, at the request of this court, the files and 
records of the district court were transmitted to this 
court by the clerk of the district court. We believe this 
procedure should be followed in each case where an 
appeal is taken from an order denying an evidentiary 
hearing under the Post Conviction Act. Accordingly, we 
direct that in an appeal from an order denying an evi- 
dentiary hearing upon a motion filed under the Post 
Conviction Act, the files and records of the district 
court which were considered by the district judge in 
ruling upon the motion shall accompany the transcript 
filed in this court. The transcript in such a case shall 
contain a certificate of the district judge identifying the 
files and records as those which were considered in 
ruling upon the motion. 

Section 29-3001, R. S. Supp., 1965, provides that a 
hearing shall be granted “Unless the motion and the 
files and records of the case show to the satisfaction of 
the court that the prisoner is entitled to no relief * * *.” 
The defendant contends that where a prisoner alleges 
facts which, if true, would entitle him to relief, a hearing 
must be granted upon the motion. 

The federal statute (Title 28 U.S. C. A., § 2255, p. 563) 
contains a provision that a hearing shall be granted 
“Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
relief * * *.” Under this provision, the federal courts 
have held that a hearing is not required where the 
motion and the files and records of the case show that the 
prisoner is not entitled to relief. See, Hodges v. United 
States, 368 U. S. 139, 82 S. Ct. 235, 7 L. Ed. 2d 184; But- 
ler v. United States, 340 F. 2d 63, certiorari denied, 382 
U. S. 847, 86 S. Ct. 92, 15 L. Ed. 2d 87. 

In State v. Woods, ante p. 282, 142 N. W. 2d 339, we 
held that the district court may adopt reasonable pro- 
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cedures for determining what the motion and the files 
and records show before granting a full evidentiary hear- 
ing. Where an issue of fact is readily determinable by 
reference to the files and records of the case, a hearing 
may be denied. State v. Losieau, ante p. 671, 144 N. 
W. 2d 406. 

The defendant’s motion alleges that she was taken into 
custody in Wyoming on January 30, 1958; that a com- 
plaint charging her with first degree murder had been 
filed on January 29, 1958, but that knowledge thereof 
was kept from her and she was not aware of the com- 
plaint; that she was induced by promises and threats 
to make statements and to waive her rights without as- 
sistance of legal counsel, although she had requested 
legal counsel and her requests were ignored; that at other 
times and occasions the defendant requested the assist- 
ance of legal counsel, but that her request was ignored 
and denied; that she was urged to make statements and 
did make statements; and that the statements elicited 
from her were used against her over objection and 
resulted in her conviction. 

The motion further alleges that on February 3, 1958, 
the defendant was taken before the county judge and 
required to plead to a complaint without the assistance 
of counsel; that she was held at the Lincoln State Hos- 
pital for the purpose of frightening her; that as a result, 
her ability to resist the urging of the county attorney, 
deputy county attorney, and law enforcement officers 
was seriously impaired; that she was induced by trickery 
and deceit to write a letter which was used to induce a 
witness to testify aaginst her; that she was 14 years of 
age at the time of her trial and incapable of preserving 
or exercising her legal rights without the assistance of 
counsel; that she was denied effective aid of counsel. be- 
cause the court refused to permit legal counsel of her 
choice to participate in the trial; that false and inflam- 
matory information concerning her was circulated dur- 
ing her. trial; that false testimony was knowingly used 
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by the State against her; that one of the jurors at her 
trial had placed a wager to the effect that she would be 
sentenced to the electric chair; that his participation in 
the trial deprived her of a trial by an impartial jury; 
and that the cumulative effect of all of the circumstances 
alleged was to deprive the defendant of her constitutional 
rights. 

The defendant’s principal complaint centers around 
the use by the State of the statements which were 
obtained from her before she was represented by counsel. 
It has recently been determined that the rule of Es- 
cobedo v. Illinois, 378 U. S. 478, 84 S. Ct. 1758, 12 L. 
Ed. 2d 977, is not retroactive and does not apply to 
cases in which the trial began before June 22, 1964. 
Johnson v. New Jersey, 384 U. S. 719, 86 S. Ct. 1772, 
16 L. Ed. 2d 882. This does not prevent a review 
by post conviction procedure of the question of whether 
statements obtained from a defendant were made vol- 
untarily. In such a review, all of the facts and cir- 
cumstances involved may be considered. Davis v. North 
Carolina, 384 U. S. 737, 86 S. Ct. 1761, 16 L. Ed. 
2d 895. 

The defendant in this case was 14 years of age at the 
time that she was taken into custody January 30, 1958. 
She then had been charged with first degree murder. 
Counsel was not appointed for her until February 15. 
1958. While the defendant was in custody, and before 
counsel had been appointed for her, she was questioned 
on a number of occasions and made statements which 
were introduced in evidence by the the State at her trial. 
There is nothing in the record which shows that these 
statements were other than voluntarily made. But this 
does not prevent the defendant at this time from ob- 
taining a review as to the voluntariness of the statements 
through post conviction procedure upon evidence other 
than that which appears in the record. 

The trial court determined in the first instance that 
the statements made by the defendant were voluntary. 
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See State v. Longmore, 178 Neb. 509, 134 N. W. 2d 66. 
By proper instruction, the issue of voluntariness was 
again submitted to the jury for its determination. 

The issue was again raised in the motion for new trial, 
but abandoned in the error proceeding in this court. 
Under these circumstances, we do not believe that the 
defendant should be deprived of a post conviction re- 
view at this time upon the ground that the matter 
has been fully litigated. 

The record fully sustains the action of the trial court 
in denying the defendant an evidentiary hearing upon 
the other allegations in the motion. These allegations 
are either vague and conclusory in nature, relate to 
matters which have been fully litigated previously, or 
are effectively disproved by the record. 

The judgment of the district court is reversed and 
the cause remanded for further proceedings in accord- 
ance with this opinion. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. DARREL F. PARKER, 


APPELLANT. 
144 N. W. 2d 525 


Filed July 29, 1966. No. 36262. 


1. Constitutional Law: Criminal Law. The case of Escobedo v. 
Illinois, 378 U. S. 478, 84 S. Ct. 1758, 12 L. Ed. 2d 977, affects 
only those cases in which the trial began after June 22, 1964. 

In the absence of a showing of real miscar- 

riage of justice, the question of whether a confession was ob- 

tained unlawfully cannot be raised under sections 29-3001 to 29- 

3004, R. S. Supp., 1965, where the facts relied on by the peti- 

tioner have been the subject of and decided in a former appeal 

to this court from conviction. 


Appeal from the district court for Lancaster Countv: 
HERBERT A. Ronin, Judge. Affirmed. 


Schrempp, Lathrop, Rosenthal & Bruckner, for ap- 
pellant. 
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Clarence A. H. Meyer, Attorney General, and Homer: 
G. Hamilton, for appellee. 


Heard before CarTER, BOSLAUGH, BROWER, SMITH, and 
McCown, JJ., and Murpny, District Judge. 


Brower, J. 

The appellant, Darrel F. Parker, was convicted of. 
the first degree murder of his wife, Nancy Parker, and 
sentenced to life imprisonment by the district court 
for Lancaster County on June 2, 1956. 

From his conviction and sentence appellant timely 
brought error to this court, which affirmed the judg- 
ment of the trial court in Parker v. State, 164 Neb. 614, 
83 N. W. 2d 347. His motion for rehearing was over- 
ruled. A petition for certiorari to the Supreme Court 
of the United States was denied April 14, 1958. Parker 
v. Nebraska, 356 U. S. 933, 78 S. Ct. 775, 2 L. Ed. 2d 763. 

Appellant, in 1962, filed his petition for a writ of error 
coram nobis in the district court for Lancaster County, 
which was dismissed by that court. On appeal to this 
court, the judgment of the trial court was affirmed. 
Parker v. State, 178 Neb. 1, 131 N. W. 2d 678. 

A petition for a writ of habeas corpus was filed by 
appellant in the United States District Court for the 
District of Nebraska. This petition was dismissed after 
the passage of the law relating to post conviction pro- 
cedure, sections 29-3001 to 29-3004, R. S. Supp., 1965, 
because the petitioner had not exhausted his state 
remedies. 

On June 10, 1965, the appellant filed his verified 
motion for relief under sections 29-3001 to 29-3004, R. S. 
Supp., 1965, in the district court for Lancaster County. 
A hearing was there held at which the transcript of | 
the evidence and exhibits at appellant’s preliminary 
hearing and the transcripts, bills of exceptions and ex- 
hibits, both at the original trial at which appellant was 
convicted and sentenced and the hearing on his petition 
for a writ of error coram nobis, were received in evi- 
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dence. No further evidence was offered. At the con- 
clusion of this trial the district court denied his motion 
and the appellant appeals to this court from an order 
overruling a motion for a new trial. 

The facts surrounding the murder of Nancy Parker 
on December 14, 1955, and the actions of the appellant 
following her death are set forth in the opinion of this 
court in Parker v. State, 164 Neb. 614, 83 N. W. 2d 347. 
The interrogation of appellant by John E. Reid alone, 
‘leading to his confession, and the preparation and re- 
duction thereof to writing by the court reporter and 
its signature by the appellant before witnesses is there 
related. The oral confessions to law enforcement officers 
immediately following the interrogation is also discussed. 

The appellant’s assignment of errors is repetitious, 
but the questions which they pose will be considered in 
this opinion. 

Several of the errors urged by appellant relate to the 
appellant’s interrogation leading to his confession with- 
out the presence of his attorney. It affirmatively ap- 
pears from the record that appellant was not represented 
by counsel during several hours of questioning. Neither 
was he advised of any right to the presence of an at- 
torney, nor that any statement he made might be used 
against him. The contentions of the appellant here 
asserted were raised in the trial court at the hearing 
on the present motion and there related by his counsel 
to the rules laid down by the Supreme Court of the 
United States in the case of Escobedo v. Illinois, 378 
U. S. 478, 84 S. Ct. 1758, 12 L. Ed. 2d 977. It was 
asserted that the doctrine of Escobedo must be con- 
sidered retroactively and governed the interrogation 
of the appellant which preceded his confessions in Decem- 
ber 1955. Subsequently the Supreme Court of the United 
States, in Johnson v. New Jersey, 384 U. S. 719, 86 
S. Ct. 1772, 16 L. Ed. 2d 882, held that the case of 
Escobedo v. Illinois, supra, affects only those cases in 
which the trial began after June 22, 1964. It has no 
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application to appellant’s confession and his contention 
based upon that case cannot be sustained. 

Appellant contends his written and oral confessions 
were involuntary and were procured in violation of the 
due process clause of the Constitutions of the United 
States and the State of Nebraska. At all of the trials 
and hearings, from this preliminary to and including 
the consideration of the present motion, appellant was 
represented by able counsel. All questions now raised 
concerning whether his confession and oral statements 
made immediately thereafter were voluntary or in- 
voluntary were hotly contested at length in the trial 
when he was convicted and sentenced, which contin- 
ued over 17 days. He then had four attorneys of his 
own choice. The evidence then given and received 
is very voluminous, particularly on the issue of the 
voluntariness of his confessions. The evidence with 
respect to the written confession was presented to the 
court in the absence of the jury. The trial court there- 
after held that the written confession was voluntary 
before it was permitted to be heard by the jury. Even 
more extended testimony presented both by the State 
and the appellant was thereafter heard before the jury 
on the written and oral confessions. After the issue 
was presented to the jury under the trial court’s in- 
structions, the jury by its verdict found the confessions 
voluntary as a matter of fact. It was again reviewed 
by the trial court on considering a motion for a new 
trial. It was considered by this court and reviewed 
in its opinion in Parker v. State, 164 Neb. 614, 83 N. W. 
2d 347. Certiorari to the Supreme Court of the United 
States was denied in Parker v. Nebraska, supra. It was 
reviewed by another judge of the trial court at the 
hearing of the motion now before us on appeal. 

Objection at one time was made to the oral con- 
fessions because separate and independent evidence as 
to their being voluntary was not first produced before 
the court in the absence of the jury. This objection, 
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however, was thereafter in effect withdrawn, as stated 
in our opinion in Parker v. State, 164 Neb. 614, &3 
N. W. 2d 347. The oral confessions followed immediately 
after the written one and much of the evidence with 
respect to the voluntariness of the written confession 
applied to the oral ones also. 

The law relating to post conviction procedure, sections 
29-3001 to 29-3004, R. S. Supp., 1965, is quite new. In 
many of its aspects it is similar to the federal statute, 
Title 28 U. S.C. A., § 2255, p. 563. The case of Hodges 
v. United States, 282 F. 2d 858, certiorari denied, 368 
U. S. 139, 82 S. Ct. 235, 7 L. Ed. 2d 184, was one 
where the accused made a confession of guilt. Like 
questions as to the confession being voluntary were 
heard in the cited case first by the trial court alone 
and by it held to be voluntary and thereafter submitted 
to the jury. The jury found the confession voluntary 
and the defendant in that case was convicted. The 
accused, without appealing, attempted by motion filed 
under 28 U.S. C. A., § 2255, to have the issue redeter- 
mined. The United States Court of Appeals, District 
of Columbia Circuit, in its opinion stated: “It may 
be that less than 4% of such petitions ultimately prove 
meritorious. Yet we must scrutinize all of them with 
care, not only because it is our duty under the statute 
but because we are traditionally obligated to give re- 
lief in habeas corpus—for which the statute provides at 
least a partial substitute—in cases where a clear mis- 
carriage of justice has occurred. But, absent a showing 
of a real miscarriage of justice, I think we must hold 
to the general rule that the admission of a confession 
at a plenary trial is not subject to attack under Section 
2255 on the ground that the confession was coerced, 
or was given during a period of illegal detention. Al- 
lowing such collateral attacks to be made would permit 
the reopening of many of the most lengthy and hotly 
contested criminal trials—at a time when recollections 
may have dimmed and witnesses may have disappeared.” 
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To the same effect, see State v. Howard (Mo.), 383 
S. W. 2d 701, interpreting the post conviction procedure 
of Missouri. 

In Butler v. United States, 340 F. 2d 63, certiorari 
denied, 382 U. S. 847, 86 S. Ct. 92, 15 L. Ed. 2d 87, the 
court held that although strict doctrine of res judicata 
does not apply to a motion to vacate a judgment, under 
28 U.S.C. A., § 2255, it cannot serve office of an appeal, 
and issues disposed of on prior appeal will not be re- 
viewed again on motion to vacate the judgment. See, 
also, Evans v. United States, 346 F. 2d 512. We hold that 
in the absence of a showing of real miscarriage of jus- 
tice, the question of whether a confession was obtained 
unlawfully cannot be raised under sections 29-3001 
to 29-3004, R. S. Supp., 1965, where the facts relied on 
by the petitioner have been the subject of and decided 
in a former appeal to this court from conviction. 

Out of abundant caution we have carefully reviewed 
the evidence in this extended record now before us. 
After the death of his wife, appellant accompanied 
her body to Des Moines, Iowa, for burial. While in that 
city he was requested by a phone call from the county 
attorney to return to Lincoln to assist in the investigation 
of his wife’s murder. He was told to go directly to the 
highway patrol headquarters to avoid publicity. Fol- 
lowing these instructions, on arrival at the headquarters 
he was introduced to John E. Reid, an eminent crimi- 
nologist from Chicago. Reid interrogated him alone in 
a small room with a lie detector. The questioning con- 
tinued for several hours, though in two periods with a 
considerable interval between. In the interval he was 
alone in another room. Appellant maintains he was 
lured into a trap and his testimony was that the con- 
fession was obtained by constant grilling while he was 
still emotionally disturbed by the tragic death of his 
wife. He testified this continued until he lost all sense 
of what was going on or what he was doing, and he 
had no knowledge of what he signed or said. He savs 
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that during the period which he did remember, his hair 
was pulled and he was bumped under the chin by 
Reid repeatedly. Reid denies this but admits gently 
stroking appellant’s hair and lifting his chin when ask- 
ing him to look into his eyes. 

On the other hand, the evidence shows the appellant 
was 24 years old. He had been graduated from high 
school as the valedictorian of his class. Thereafter he 
attended Iowa State College where he received above- 
average grades. There he was graduated, receiving a 
degree of Bachelor of Science, majoring in forestry. 
He was steward of his fraternity and took part in college 
activities. He had traveled somewhat. After confessing 
to Reid, he repeated the substance of his written con- 
fession to two law enforcement officers in Reid’s absence. 
The oral confessions tend to strengthen the written one. 
He then made no complaint of his treatment by Reid. 
The written confession was taken in shorthand by the 
court reporter and thereafter transcribed by her. It was 
read to him in the presence of the reporter and four 
enforcement officers. It was signed after corrections 
made and initialed by him and witnessed by the reporter 
and two of the enforcement officers present. They testi- 
fied he made no objections when it was read although 
asked if he had been threatened or had been promised 
anything. Again he made no complaint of his treat- 
ment and appeared normal and unemotional at that 
time. He had not been arrested and the complaint for 
first degree murder was first filed in county court the 
next day. The only evidence indicating detention was 
his testimony that while he was alone in a room before 
the second interrogation at which he confessed, he got 
up to get a chair to stretch his legs out on, when Captain 
Smith came running in and said, “Oh, I thought you 
were going to—oh, oh, that’s all right.” He says he then 
realized he could not go. 

This conflicting evidence was submitted to the trial 
court which held the confession voluntary. The jurv 
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found it voluntary. It has now been considered by two 
trial judges, each of whom reviewed it again on motions 
for new trial. It was previously reviewed by this court 
on appeal. 

Appellant complains of the misconduct of the prose- 
cuting attorney in his opening statement to the jury. 
This was considered by this court in its opinion in 
Parker v. State, 164 Neb. 614, 83 N. W. 2d 347, and 
because of the admonition of the court and the failure 
of counsel to move for a mistrial, this court there held 
appellant had no ground for complaint. 

Appellant also assigns as error the admission of testi- 
mony concerning acts and condition of Nancy Parker 
prior to her death. The question was considered by this 
court in Parker v. State, 164 Neb. 614, 83 N. W. 2d 347, 
where it was held that its admission did not prejudice 
the appellant. 

We find no evidence of a real miscarriage of justice. 
We think the same issues should not now be relitigated. 

It follows that the judgment of the trial court should 
be and is affirmed. 

AFFIRMED. 


Roy A. SANKEY, APPELLANT AND CROSS-APPELLEE, V. 
WALTER WILLIAMSEN, APPELLEE AND CROSS-APPELLANT. 
144 N. W. 2d 429 


Filed July 29, 1966. No. 36268. 


1. Bailments. The burden is upon the party who seeks recovery 
to establish upon the whole case facts and circumstances show- 
ing a breach by the opposite party of some duty under the bail- 
ment upon which a liability may be predicated. 

When a bailment is reciprocally beneficial to both 
parties, the law requires ordinary diligence on the part of the 
bailee and makes him responsible for ordinary negligence. 

3. Negligence. In an action for negligence based on specified acts 
of negligence, the plaintiff, in order to recover, must establish 
the specific negligence alleged and the doctrine of res ipsa 
loquitur cannot be applied. 
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In an action for negligence the burden is on the 
plaintiff to show that there was a negligent act or omission by 
the defendant and that it was the proximate cause of plain- 
tiff’s injury or a cause which proximately contributed to it. 

5. Appeal and Error. The remedy for the failure on the part of 
a plaintiff appellee to comply with the provisions of section 
26-1,109, R. R. S. 1948, is the entry of an order nonsuiting 
the plaintiff unless a petition on appeal is filed within the 
time specified. 


Appeal from the district court for Lancaster County: 
HERBERT A. RoONIN, Judge. Reversed and dismissed. 


T. R. P. Stocker, for appellant. 
Hal W. Bauer, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and CoLweE ut, District Judge. 


CoLwWELL, District Judge. 

This is a suit to recover damages to a farm tractor 
owned by Roy A. Sankey, appellant, hereinafter referred 
to as plaintiff, which he loaned to his tenant, Walter 
Williamsen, appellee, hereinafter referred to as defend- 
ant, to use and perform farm work incident to their 
oral crop-share lease. 

On February 18, 1964, plaintiff recovered judgment 
for $610.24 in the municipal court of Lincoln, Nebraska; 
on March 9, 1964, defendant perfected an appeal to the 
district court for Lancaster County, Nebraska; and on 
June 19, 1964, defendant moved for judgment for plain- 
tiff’s failure to file petition on appeal within 50 days 
after rendition of judgment in the municipal court, 
citing section 26-1,109, R. R. S. 1943. By leave of court, 
plaintiff filed his petition, later amended, alleging de- 
fendant’s specific acts of negligence with respect to the 
tractor summarized as failure to supply oil and water, 
permitting revolving discs to cut tires, driving at high 
speed, chasing cattle, driving across rough ground, and 
bending frame; and praying for $900 in damages. De- 
fendant answered by general denial and alleging failure 
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of plaintiff to file a petition within 50 days. Jury 
trial was waived and trial had to the court. ‘At con- 
clusion of all the evidence, defendant moved for a direc- 
ted verdict which was denied and judgment for $106.83 
was entered for plaintiff. Plaintiff's motion to correct 
or modify the judgment for the full amount of damages 
proved, or, in the alternative, for a new trial, was over- 
ruled; and defendant’s motion for new trial and his 
renewed objection to the jurisdiction of the court were 
denied. Plaintiff has appealed to this court, and the 
defendant has filed his cross-appeal. 

In the summer of 1961, plaintiff orally leased some 
farm ground in Lancaster County, Nebraska, to defend- 
ant, a plumber by occupation, who possessed no farming 
equipment. Plaintiff owned a 1958 model tractor and 
other farming equipment which he loaned to defendant 
to use in their farming operation. Defendant had con- 
tinuous but not exclusive possession of the tractor from 
September 30, 1961, to the first Monday in July 1962, 
when plaintiff reclaimed possession of the tractor and 
equipment while defendant was absent from the farm. 
During this same period, there was some disagreement 
between plaintiff and defendant concerning the terms 
of their lease not related to the issues of this case. The 
record fails to show that any special instructions as to 
either the care or use of the tractor were given by plain- 
tiff to defendant at any time. During the period of de- 
fendant’s possession, plaintiff and his employees used 
the tractor on the farm upon several occasions for seed- 
ing, pulling fence posts, and pulling other machinery. 

Plaintiff's testimony is that when he regained posses- 
sion of the tractor from the defendant in July 1962, he 
observed then that the engine did not function properly 
and it had no power; that the tires had been cut; that 
the steering arm, grill, and fenders were bent; and that 
the front carriage mount bearing was out. The only 
direct evidence offered on behalf of the plaintiff as to 
defendant’s negligence was that on one occasion the 
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plaintiff saw the tractor being driven on the highway 
“above the customary manner” in reference to speed, 
that he saw defendant’s sons, ages 13 to 16 years, driving 
the tractor in the fields over narrow ditches 2 to 3 feet 
in height, and that he saw defendant’s sons chasing 
cattle with the tractor. Defendant testified that the 
tractor worked well at all times with the exception of 
one ignition failure which was repaired; that on the day 
before plaintiff repossessed it, defendant was cultivating 
milo; that he changed oil regularly; that water and anti- 
freeze were kept in the radiator as needed; that the 
tires were 3 years old when he got the tractor; that when 
plaintiff regained possession of the tractor there were 
some cuts and bruises on the tires and one lug was cut 
off, all as a result of normal use and wear; that he had 
driven the tractor on the county road between 15 and 
18 miles per hour which was the maximum speed per- 
mitted by the governor on the motor; that his sons used. 
the tractor to go down to the pasture to get the cattle, 
but did not chase the cattle; and that the tractor was 
used in the normal manner to perform the farming op- 
eration on that farm. 

In support of claimed damages, plaintiff shows that 
one tractor tire was repaired on August 24, 1964, 2 years 
after the alleged acts of negligence, in the sum of $24.75; 
that a motor tune-up was made on August 9, 1962, in 
the sum of $81.88, which included several parts and 
services not related to the suit, but the exact amount 
not appearing in the record; and that it was determined 
in 1962, that the tractor engine had a cracked block, 
which was repaired on December 11, 1962, at a cost of 
$610.24. 

. The relationship of bailor and bailee existed between 
the parties; they intended that the tractor and other 
equipment were to be used by the defendant for the 
mutual benefit of both the plaintiff and defendant on 
the plaintiff’s farm. The tractor was used only for farm- 
ing purposes. “The burden is upon the party who seeks 
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recovery to establish upon the whole case facts and 
circumstances showing a breach by the opposite party 
of some duty under the bailment upon which a liability 
may be predicated. * * * When a bailment is reciprocally 
beneficial to both parties, the law requires ordinary dili- 
gence on the part of the bailee and makes him respon- 
sible for ordinary negligence.” Fuelberth v. Splittger- 
ber, 150 Neb. 309, 34 N. W. 2d 380. ‘“* * *ordinary care 
means such care as ordinarily prudent men, as a class, 
would exercise in caring for their own property under 
like circumstances, * * *.” 8 Am. Jur. 2d, Bailments, § 
207, p. 1094. 

Plaintiff claims error in that the trial court failed to 
apply the doctrine of res ipsa loquitur. Plaintiff’s peti- 
tion alleges specific acts of negligence. This court has 
consistently adhered to the rule: “In an action for neg- 
ligence based on specified acts of negligence the plaintiff, 
in order to recover, must establish the specific negli- 
gence alleged and the doctrine of res ipsa loquitur can- 
not be applied.” Roos v. Consumers Public Power Dist., 
171 Neb. 563, 106 N. W. 2d 871. 

“Tt is a fundamental rule of negligence that to be 
actionable the negligence charged must be the proximate 
cause of the injury. * * * In other words, the negligence 
must be such that the accident would not have occurred 
but for the existence of the negligence charged. * * * 
The burden of proof is on the plaintiff, in order to re- 
cover in an action for negligence, to prove that there was 
a negligent act or omission by the defendant and that it 
was the proximate cause of plaintiff’s injury or a cause 
which proximately contributed to it.” Odom v. Willms, 
177 Neb. 699, 131 N. W. 2d 140. See, also, Jarosh v. Van 
Meter, 171 Neb. 61, 105 N. W. 2d 531, 82 A. L. R. 2d 714. 

The record fails to show any competent evidence to 
support any of the specific acts of negligence alleged by 
the plaintiff that were the proximate cause of any of 
the damage claimed by him. At the conclusion of all 
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the evidence the defendant’s motion for judgment should 
have been sustained. 

The defendant urges that the trial court erred in 
denying his motion for judgment for the reason that 
plaintiff failed to file his petition on appeal within 
50 days from the date of judgment for the plaintiff in 
the municipal court as provided in section 26-1,109, R. R. 
S. 1943. Recently this court in Anoka-Butte Lumber 
Co. v. Malerbi, ante p. 256, 142 N. W. 2d 314, considered 
section 27-1306, R. R. S. 1943, which statute refers to 
appeals from the county court and justice of peace 
courts having substantially the same language as section 
26-1,109, R. R. S. 1943. In that case we held: ‘There 
is no question that section 27-1306, R. R. S. 1943, is in- 
tended to prevent unnecessary delay in the administra- 
tion of justice. * * * The proper procedure in such 
situation would appear to be for the appellant to direct 
the court’s attention to the fact that the appellee has 
not filed a petition on appeal within the time required. 
The court should then order that the plaintiff be non- 
suited unless a petition on appeal is filed within a time 
specified.” We hold that the procedure outlined in 
the Anoka-Butte Lumber Co. case shall also apply to 
appeals under section 26-1,109, R. R. S. 1943. 

Other errors are argued by both plaintiff and defend- 
ant; however, for reasons heretofore given it is un- 
necessary to discuss them. 

The judgment of the trial court is reversed, and the 
cause is dismissed at plaintiff’s costs. 

REVERSED AND DISMISSED. 


CLARA HUMANN. APPELLEE, V. FREDERICK O. HUMANN. 


APPELLANT. 
144 N. W. 2d 723 


Filed September 2, 1966. No. 36154. 


1. Divorce. There is no general rule as to the degree of corrobo- 
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ration required in a divorce action. The determination as to 

the sufficiency of the corroboration in each case is made upon 

the facts and circumstances in that case. 

Ordinarily acts of personal violence by a husband 
toward his wife are not justified by conduct on the part of the 
wife that does not threaten bodily harm. 

3. Trial. Where the evidence is irreconcilable and in direct con- 
flict, this court will consider that the trial court had the oppor- 
tunity of observing the witnesses and their manner of testify- 
ing and must have accepted one version of the facts rather than 
the other. 


Appeal from the separate juvenile court of Lancaster 
County: W. W. NueRNsBerGER, Judge. Affirmed. 


Johnston & Grossman and Miles W. Johnston, Jr., for 
appellant. 


Rollin R. Bailey, Davis, Thone, Bailey, Polsky & Han- 
sen, for appellee. 


Heard before Carrer, SPENCER, BoSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and Kuns, District Judge. 


McCown, J. 

Clara Humann, plaintiff and appellee, instituted this 
divorce action in the district court for Lancaster County, 
Nebraska. The case was transferred to the separate 
juvenile court of Lancaster County where Frederick O. 
Humann, defendant and appellant, filed his answer and 
cross-petition. After trial, the court found for the plain- 
tiff upon the ground of extreme cruelty. Plaintiff was 
granted an absolute divorce. General custody of all the 
children was placed in the chief juvenile probation officer 
of the court. Physical custody of and support allow- 
ances for the three youngest children were granted to 
plaintiff. Physical custody of the two oldest children 
was granted to defendant. Defendant has appealed. 

The record shows that the parties were married in 
October 1949, and had lived in Lincoln, Nebraska, con- 
tinuously since that time. Five children were born to 
them between 1950 and 1958. Defendant held a perma- 
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nent job as a painter and also did outside work at various 
times. Plaintiff also had worked during most of their 
married life. The family had always been hard pressed 
financially, with consequent arguments and other dis- 
putes directly or indirectly related to finances. Plaintiff 
testified to conduct and various actions which she con- 
tended were cruel. However, the record reflects only two 
specific incidents which should be considered as the basis 
for the general finding of extreme cruelty. The first 
incident occurred in September 1964, while defendant 
was being treated in a hospital. The finding of extreme 
cruelty is not supported by sufficient evidence, however, 
as to this incident. 

The second incident occurred in the home on February 
7, 1965, and as to this incident, the critical question is 
the sufficiency of the corroborative testimony. The testi- 
mony of the plaintiff and defendant was in direct con- 
flict. The plaintiff testified that the defendant grabbed 
her arms, struggled with her, and shoved her against the 
furniture and down to the floor; and that he tore her 
blouse, knocked a cup of coffee out of her hand and 
spilled it over her blouse, and tried to shove her down the 
back step. The defendant’s version was that the plain- 
tiff had a cup of coffee in her hand; that he placed his 
hands on her shoulders trying to talk with her; that she 
turned around and whirled; that his finger got caught in 
her blouse, which tore it; and that when she whirled, she 
kicked at him and spilled the coffee. He accounts for 
the bruises on her arms by suggesting that she must 
have hit her arm on the doorcasing when she was swing- 
ing at him. He denies that he grabbed her or did any- 
thing to cause any bruises. 

Mrs. Marianne Rush testified that on February 8, 1965, 
she saw the plaintiff in the store and noticed her arm 
was black and blue and skinned. She was told by the 
plaintiff that the defendant had done it. Dr. E. T. Hobbs 
testified that the plaintiff consulted him on February 9, 
1965, at his office; that she had bruises on her shoulders, 
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upper arms, and both knees; that there were four spots on 
her upper arm that were darker than the remainder of 
the bruised area; that these were on both arms; and 
that they would correspond to a finger or thumb pretty 
well. The history given to the doctor was that her hus- 
band had manhandled her and given her these bruises. 
Plaintiff and defendant each denied the other’s version 
of the occurrence. No other persons were present and 
there was no testimony from others concerning the 
sounds of an altercation or the events at or immediately 
after the time of the occurrence. 

The defendant asserts that the evidence is insufficient 
independent corroborative evidence under the provisions 
of section 42-335, R. R. S. 1943. That section provides: 
“No decree of divorce and of the nullity of a marriage 
shall be made solely on the declaration, confessions or 
admissions of the parties, but the court shall, in all cases, 
require other satisfactory evidence of the facts alleged in 
the petition for that purpose.” 

There is no general rule as to the degree of corrobora- 
tion required in a divorce action. The determination as 
to the sufficiency of the corroboration in each case is 
made upon the facts and circumstances in that case. Or- 
dinarily acts of personal violence by a husband toward 
his wife are not justified by conduct on the part of the 
wife that does not threaten bodily harm. Clark v. Clark, 
178 Neb. 796, 135 N. W. 2d 481. 

The case of Kidder v. Kidder, 159 Neb. 666, 68 N. W. 
2d 279, appears determinative on the issue of corrobora- 
tion. In that case, the plaintiff had testified that the 
defendant had struck her and raised a large lump on the 
side of her face, and that it became discolored. The de- 
fendant’s version was that the plaintiff had threatened 
to strike him with a hammer, whereupon he fell against 
her, and she fell out of a jeep and in some manner re- 
ceived the injury. There were no witnesses to the inci- 
dent, but three witnesses saw the lump on the day the 
blow was inflicted and were told by the plaintiff that 
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the lump resulted from striking by the defendant. This 
court held that this evidence was sufficient corrobora- 
tion under the facts in that case. 

In the case before us, the evidence of two witnesses 
tends to corroborate the plaintiff’s version of the incident 
rather than the defendant’s version. In some aspects 
of the facts, the determination of the issue of sufficiency 
of the evidence might well be said to be close. Under 
these circumstances, where the evidence is irreconcil- 
able and in direct conflict, this court will consider that 
the trial court had the opportunity of observing the 
witnesses and their manner of testifying and must have 
accepted one version of the facts rather than the other. 
See Ivins v. Ivins, 171 Neb. 838, 108 N. W. 2d 99. Under 
the facts in this case, the corroboration was sufficient 
and the finding and determination of the separate juve- 
nile court was correct. 

The defendant contends that his evidence was suffi- 
cient to entitle him to a finding of extreme cruelty on 
the part of the plaintiff. In view of his testimony that 
he did not wish a divorce, but rather to be reconciled, 
it is not surprising that his evidence was weak. As toa 
complaint about the association of the plaintiff with an- 
other man, there was no evidence of misconduct upon 
her part. As to a complaint that plaintiff had threat- 
ened defendant with a knife, the evidence and corrobora- 
tion was insufficient to show the making of such a threat, 
or if made, that it amounted to extreme cruelty. The 
trial court found correctly that there was insufficient 
evidence to support defendant’s allegations in his cross- 
petition. 

The defendant also assigns error in the division of 
custody of the children between the plaintiff and the 
defendant. At the trial, the two oldest children indicated 
that they wished to live with their father. The three 
youngest children did not testify, presumably because 
they had not attained the age and ability to express an 
intelligent preference as to custody. General custody of 
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all the children was placed with the chief juvenile pro- 
bation officer of the court, with directions to place the 
physical custody of the three youngest children with 
the plaintiff and of the two oldest with the defendant. 

Section 42-311, R. R. S. 1943, provides in part: “Upon 
* * ® decreeing a divorce, * * * the court * * * may de- 
termine with which of the parents the children or any of 
them shall remain.” The defendant contends that it is 
contrary to public policy to divide custody of children 
between parents and thus separate the children. This is 
not the law. Waldbaum v. Waldbaum, 171 Neb. 625, 107 
N. W. 2d 407. The record does not show any abuse of 
discretion by the trial court in making provision for the 
custody of the children and for the future maintenance 
of the children in plaintifi’s custody. 

For the reasons stated, the judgment of the separate 
juvenile court is affirmed. The plaintiff is allowed $250 
for the services of her attorney in this court. 

AFFIRMED. 

Kons, District Judge, dissenting. 

I concur entirely with the portion of the decision by 
the majority which affirms the denial of the divorce to 
the defendant, the provisions for the custody of the 
children, and the support allowed to the plaintiff. I re- 
spectfully dissent, however, from the affirmance of the 
action of the trial court in granting a decree of absolute 
divorce to the plaintiff for the reasons hereinafter set 
forth. 

The statement of facts in the majority opinion con- 
forms to the record in all respects and there is no reason 
to question any finding with respect to the credibility 
of any of the witnesses, including the parties. The rec- 
ord, however, does not contain sufficient evidence to con- 
stitute corroboration, as required by section 42-335, R. 
R. 8S. 1948. 

It should be recognized at the outset, that jurisdiction 
over the matter relating to divorce arises entirely from 
statute and has never been considered to be within the 
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equity jurisdiction of the court, even though divorce 
actions are tried as in equity. In Detter v. Erpelding, 
176 Neb. 600, 126 N. W. 2d 827, it was said: “Divorce 
and its incidents are matters of public concern over 
which the Legislature has authority. What policies to 
adopt concerning its regulation are for it to decide and 
are not for the courts. * * * Jurisdiction of the court in 
matters relating to divorce and alimony is given by the 
statute, and every power exercised by the court with 
reference thereto must look for its source in the statute, 
er it does not exist.” Similar statements are contained 
in Harrington v. Grieser, 154 Neb. 685, 48 N. W. 2d 753, 
and Cizek v. Cizek, on rehearing, 69 Neb. 800, 99 N. W. 
28. A further statement of this principle is contained in 
Robinson v. Robinson, 164 Neb. 413, 82 N. W. 2d 550: 
“A marriage contract is one having a great public inter- 
est and it cannot be dissolved except when all conditions 
of controlling statutes are met. The parties to a mar- 
riage assume duties and obligations of a most solemn 
character. They may not be put aside at the will of the 
parties as in an ordinary partnership. A divorce or legal 
separation must be grounded on a legal fault within the 
grounds enumerated in the statute and proved in the 
manner therein provided. One party may not create the 
grounds that will sustain him or her in maintaining such 
a suit. It is not the province of the courts to grant such 
decrees for sociological reasons. The policy of the state 
relative to marriage is fixed by the Legislature. It is 
not for this court to do what it deems best for the parties. 
The only relief that may be granted is that provided by 
statute when the evidence is sufficient to bring the 
case within its purview.” (Emphasis supplied.) This 
statement was reiterated in Birth v. Birth, 165 Neb. 11, 
84 N. W. 2d 204. The requirement of corroboration is a 
matter of legislative policy and has remained unchanged 
in this state for a century, originally enacted in R. S. 
1866, page 135, as a part of the original statutes of Ne- 
braska. As stated in the majority opinion, this court 
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has logically declined to impose strict requirements con- 
cerning the degree or the sufficiency of proof of corrobo- 
ration. Whenever this court, however, has considered 
the nature of corroboration, it has held that corrobora- 
tion should amount to competent evidence and inde- 
pendent proof of the facts and grounds alleged in the peti- 
tion. Goodman v. Goodman, 168 Neb. 841, 97 N. W. 2d 
336; Laughrey v. Laughrey, 171 Neb. 132, 105 N. W. 
2d 576; Conry v. Conry, 176 Neb. 396, 126 N. W. 2d 188. 
Corroboration, in this sense, is entirely different from 
the corroboration of the complainant in a rape or paterni- 
ty case where the evidence is required only to support the 
complainant as a witness and need not amount to inde- 
pendent proof; in these cases, the fact that the witness 
complained soon after the offense is considered corrobo- 
rative although the contents of such extrajudicial state- 
ments are not admissible in evidence nor considered proof 
of the facts alleged. State v. Meyers, 46 Neb. 152, 64 N. 
W. 697, 37 L. R. A. 423; Krug v. State, 116 Neb. 185, 
216 N. W. 664; Peery v. State, 163 Neb. 628, 80 N. W. 2d 
699. 

In the majority opinion the holding of this court in 
Kidder v. Kidder, 159 Neb. 666, 68 N. W. 2d 279, is cited 
as a controlling precedent. This case, however, should 
be considered in the light of Green v. Green, 148 Neb. 
19, 26 N. W. 2d 299; the syllabus is substantially the 
same as syllabus 1 of the majority opinion here; in the 
summary of the evidence, the court referred to the plain- 
tiff’s testimony that defendant had whipped their child 
severely and said: ‘The condition of the child after the 
whipping, showing marks on her body, was testified to 
by plaintiff’s mother.” There was no specific analysis 
of the reasons why such evidence was or was not ade- 
quate corroboration, and it is quite possible that the evi- 
dence in the record showed other details which might 
have made the corroboration entirely sufficient. In 
Kidder v. Kidder, supra, the evidence was quoted as 
showing that plaintiff received a lump and bruise on 
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her face, which she claimed resulted from a blow by de- 
fendant; other witnesses saw the lump and heard her 
statement that defendant had struck her. In disposing 
of the argument that the corroboration was not sufficient, 
the opinion said: “Unless this court is prepared to de- 
part from its general holdings and the particular holding 
in Green v. Green, supra, it must be said that the testi- 
mony as to the incident of February 13, 1953, has been 
corroborated agreeable to the statute.” Again, it is 
quite possible that additional circumstances might have 
been shown by the record entirely justifying this finding. 
It should be noted that this court has said repeatedly that 
the sufficiency of the corroborative evidence is deter- 
mined upon the facts and circumstances of the particular 
case. 

The use of plaintiff’s extrajudicial statements to ampli- 
ty corroborative evidence violates both the letter and 
the spirit of section 42-335, R. R. S. 1943. In this case 
the purported corroboration does not connect the de- 
fendant with the incident, even to the extent of having 
been present, nor does it indicate even slightly his ac- 
tions or any intention of being cruel; plaintiff’s injuries. 
were not such that they must have been inflicted by de- 
fendant; and there are many available hypotheses to the 
effect that such bruises could have been caused without 
any cruelty whatever. If defendant had suddenly pulled 
his wife back to save her from being struck by an auto- 
mobile, he might have created the exact situation con- 
sidered by the court. The point is that when corrobora- 
tion is based upon a circumstantial showing, such show- 
ing must be sufficient to prove the ground for the divorce 
against defendant, and not merely the effects of acts 
which, if done by defendant, might be grounds for 
divorce. Unless such a principle is recognized and car- 
ried into effect, a plaintiff might succeed in securing a 
decree of divorce by exhibiting and complainng of marks 
or scars claimed to have been inflicted by cruelty months 
or even years previously. If the court refrains from re- 
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ferring to the plaintiff’s testimony or extrajudicial state- 
ments for the purpose of determining the sufficiency of 
corroboration, the legislative purpose will be accom- 
plished; when such reference is made, it is almost in- 
evitable that the decree will be made solely upon the 
declarations and statements of the plaintiff. 

It has also long been a rule of evidence that the prior 
consistent statements of a witness may be utilized only 
to support the credibility of that witness after an attack 
upon his credibility; and such statements are not ad- 
missible unless they were made before the witness had 
any reason to expect that his testimony would be given. 
Plaintiff’s extrajudicial statements should not have been 
received in evidence nor should they be given the 
slightest evidentiary weight. The purported corrobora- 
tion does not support plaintiff’s claim of cruelty unless 
her own evidence and statements are first believed and 
then used to build the corroboration to the extent deemed 
sufficient by the majority. 

If the subject of divorce were confided to the discre- 
tion of the court in the exercise of its equitable jurisdic- 
tion, the holding by the majority might be justified. 
Until the Legislature relinquishes its authority over the 
subject, the court should not erode or change the clear 
requirements of the statute. 

For these reasons, the decree of the trial court granting 
a decree of absolute divorce to the plaintiff ought to be 
reversed for want of sufficient corroboration. 

CARTER and Brower, JJ., join in this dissent. 


Epcar F. RUSSELL, APPELLEE, v. WESTERN NEBRASKA REST 
Home, INC., A CORPORATION, ET AL., APPELLANTS, ALLAN 
TARR ET AL., APPELLEES. 

144 N. W. 2d 728 
Filed September 2, 1966. No. 36220. 


1. Vendor and Purchaser: Specific Performance. When land, or 
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any interest therein, is the subject matter of an agreement, the 
power of a court of equity to enforce specific performance is 
beyond question. 

Specific Performance. A party who seeks specific performance 
must show not only that he has a valid legally enforceable 
contract, but also that he has substantially complied with its 
terms by performing or offering to perform on his part the 
acts which formed the consideration of the undertaking on the 
part of the defendant, or that he is ready, able, and willing to 
perform his obligations under the contract and do whatever 
has been made a condition precedent on his part, or show a 
valid excuse for nonperformance of the covenants incumbent 
upon him. 

The specific performance of a contract by a court of 
equity is not generally demandable or awarded as a matter of 
absolute right, but is directed to and governed by the sound 
legal discretion of the court, dependent upon the facts and 
circumstances of each particular case. It will not be granted 
where enforcement would be unjust and may be denied when 
the party seeking it has failed to perform. 

Equity: Appeal and Error. Actions in equity, on appeal to 
this court, are triable de novo, subject, however, to the rule 
that when credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying, and must 
have accepted one version of the facts rather than the opposite. 
Contracts. While as a general rule a contract. will be treated 
as abandoned or rescinded where the acts and conduct of one 
party inconsistent with its existence are acquiesced in by the 
other party, to be sufficient the acts and conduct must be posi- 
tive and unequivocal. 

Vendor and Purchaser: Specific Performance. The general rule 
is that from the time when a contract of sale of land should be 
performed the land is in equity the property of the vendee 
held by the vendor in trust for him, and the purchase price is 
the property of the vendor held in trust for him by the vendee, 
and that upon specific performance the vendor is liable to ac- 
count for the rents and profits and the vendee for the interest 
on the purchase price. 

A vendor, sued for specific performance, who 
has retained possession and received the rents and profits of 
the land, is liable for taxes accruing between the time of the 
contract and the trial. 
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Appeal from the district court for Scotts Bluff County: 
Tep R. Fem er, Judge. Affirmed as modified. 


Robert L. Gilbert, for appellants. 
Atkins, Ferguson & Nichols, for appellee Russell. 
W. H. Kirwin, for appellees Tarr et al. 


Heard before Carter, SPENCER, BoSLAUGH, BRowER, 
SMITH, and McCown, JJ., and Burke, District Judge. 


BurkE, District Judge. 


This is a suit in equity for specific performance of a 
contract for the sale of 160 acres of land in Scotts Bluff 
County. 

Appellant Western Nebraska Rest Home, Inc., is a cor- 
poration and appellants Clara Reisig and Reuben Reisig 
are president and secretary, respectively, of said corpo- 
ration. Appellee Edgar F. Russell farms northeast of 
Minatare. George E. Lemley is a real estate salesman 
for Asmus and Rychecky, a real estate brokerage firm 
in Scottsbluff. 

Lemley, acting on behalf of the corporation under a 
listing agreement, contacted Russell about purchasing 
a tract of land described as the northeast quarter of Sec- 
tion 14, Township 22 North, Range 53 West of the 6th 
P.M., Scotts Bluff County, Nebraska. 

On November 1, 1963, Russell signed an “Offer to 
Purchase” wherein he offered to purchase the real estate 
for a stated sum. Clara Reisig, as president of the cor- 
poration, signed an acceptance of the offer and Lemley 
returned a signed copy to Russell. Sometime later Lem- 
ley submitted a document entitled “Addendum” to Rus- 
sell for his signature. Russell refused to sign the 
document. 

The contract of purchase provided for a downpayment 
of $1,000 with the balance to be paid ‘‘on final settlement 
date on or before March 1, 1964.” Under the contract 
the vendor was to convey marketable title by warranty 
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deed. The contract was subject to the purchaser “being 
able to secure a loan in the amount of $5000 on the 
* * * premises” to be conveyed. Possession of the prem- 
ises was to be given on or before March 1, 1964, “on 
payment in full of purchase price.” 

Russell made the downpayment of $1,000 and it was 
placed in the realtor’s escrow account. In January 1964, 
Russell made application to the Prudential Insurance 
Company for a loan. On February 13, 1964, Russell re- 
ceived a title opinion from his attorney showing a de- 
fect in the chain of title. On February 18, 1964, Pruden- 
tial advised its broker, Asmus and Rychecky, that Rus- 
sell’s application for a loan had been approved subject 
to acceptable title. 

On February 17, 1964, attorney for the corporation 
wrote to its vendor requesting that the defects in title 
be cured or that he would undertake to do so at the 
vendor’s expense. 

During the month of March 1964, Reuben Reisig 
bought a building in Morrill and wanted to use Russell’s 
downpayment being held in escrow as part downpayment 
on the building. On March 16, 1964, Asmus and Ry- 
checky credited Reisig’s account with Russell’s down- 
payment. Reisig stated, “* * * if this thing don’t go 
through I will bring a thousand dollars back.” 

On April 22, 1964, attorney for the corporation wrote 
Russell’s attorney and suggested that a settlement be 
made with part of the purchase price being held in 
escrow pending perfection of the title or, in the alterna- 
tive, that Russell take possession under an ordinary farm 
lease. 

On May 26, 1964, Russell’s attorney wrote to the attor- 
ney for the corporation and stated that Russell had con- 
cluded that there had been considerable damage to the 
property since November and that his client would be 
willing to proceed under the contract with the under- 
standing that the purchase price would be reduced by 
$500 and that payment of the balance due would be made 
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when the title defects were corrected. Russell’s lawyer 
concluded his letter by stating: “I have not seen the 
place and wouldn’t know what it was like before this deal 
was made so I have to assume that my client’s request 
is reasonable. If the Reisigs feel that it is not, our only 
recourse will be to ask that the contract be rescinded for 
the failure by Western Nebraska Rest Home, Inc. to 
comply with the contract by making the title merchant- 
able.” 

On May 27, 1964, the attorney for the corporation an- 
swered this letter by stating, “* * * the Western Nebr. 
Rest Home Inc. is treating the contract, if there was a 
contract, as being rescinded.” 

On June 1, 1964, the corporation deposited $1,000 to 
the real estate firm’s escrow account as a refund of the 
downpayment. Russell refused to accept the refund 
from the real estate firm. On June 1, 1964, the corpora- 
tion entered into an agreement wherein it agreed to sell 
the real estate to Allan and Donna Tarr for a stated sum 
and accepted the sum of $1,500 as a downpayment. 

The trial court found that Reuben Reisig, Clara Reisig, 
and Western Nebraska Rest Home, Inc., should specifi- 
cally perform the agreement upon receipt of the balance 
of the purchase price and, in addition, awarded Russell 
damages in the sum of $980.28. 

The trial court ordered that Allan and Donna Tarr 
have judgment on their cross-petition against the corpo- 
ration for damages in the amount of $1, and judgment 
for money had and received in the sum of $1,500 together 
‘with interest at the rate of 6 percent per annum from 
June I, 1964. 

The appellants assign as errors (1) the finding of the 
trial court that there was a binding agreement between 
Russell and the corporation and the Reisigs, (2) the 
order requiring the appellants to specifically perform the 
agreement, and (3) the awarding of damages. 
~The applicable rules are: 

‘When land, or any interest therein, is the subject mat- 
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ter of.an agreement, the power of a court of equity to en- 
force specific performance is beyond question. Ben- 
nett v. Moon, 110 Neb. 692, 194 N. W. 802, 31 A. L. R. 
495; Mainelli v. Neuhaus, 157 Neb. 392, 59 N. W. 2d 607. 

A party who seeks specific performance must show 
not only that he has a valid legally enforceable contract, 
but also that he has substantially complied with its 
terms by performing or offering to perform on his part 
the acts which formed the consideration of the under- 
taking on the part of defendant, or that he is ready, able, 
and willing to perform his obligations under the contract 
and do whatever has been made a condition precedent 
on his part, or show a valid excuse for nonperformance 
of the covenants incumbent upon him. Sofio v. Gliss- 
mann, 156 Neb. 610, 57 N. W. 2d 176; O’Brien v. Fricke, 
148 Neb. 369, 27 N. W. 2d 403. 

The specific performance of a contract by a court of 
equity is not generally demandable or awarded as a 
matter of absolute legal right, but is directed to and 
governed by the sound legal discretion of the court, de- 
pendent upon the facts and circumstances of each par- 
ticular case. It will not be granted where enforcement 
would be unjust and may be denied when the party 
seeking it has failed to perform. Kobza v. Spath, 166 
Neb. 623, 90 N. W. 2d 246. 

Appellants contend that there was not a valid, binding 
contract inasmuch as the acceptance by the corporation 
was conditioned upon the execution of the “Addendum” 
by Russell. The evidence on this point is in irrecon- 
cilable conflict. However, there is evidence to support 
a finding that the “Addendum” was prepared subse- 
quent to the acceptance of the offer. Russell testified 
that he executed the offer on November 1, 1963, and 
Lemley later gave him a signed copy of the contract; that 
nothing was said about the “Addendum” at that time; 
and that about a week or two later, Lemley submitted 
the “Addendum” to him for his signature. The evidence 
is undisputed that the “Addendum” was executed by 
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Clara Reisig as president of the corporation on November 
27, 1963, and shortly thereafter delivered to the real 
estate office. 

Actions in equity, on appeal to this court, are triable 
de novo, subject, however, to the rule that when cred- 
ible evidence on material questions of fact is in irrecon- 
cilable conflict, this court will, in determining the weight 
of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Wilkie v. Banse, 166 Neb. 138, 88 N. 
W. 2d 181. 

We conclude that there was a valid, legally enforce- 
able agreement between Russell and the corporation. 
We conclude, also, that Russell substantially complied 
with the terms of the agreement by performing or offer- 
ing to perform the acts which formed the consideration 
of the undertaking on the part of the purchaser. 

Next, the appellants urge that if there was a legally 
enforceable agreement, it was rescinded or abandoned 
by the letter of May 26, 1964, written by Russell’s attor- 
ney which is quoted in part hereinabove. 

While as a general rule a contract will be treated as 
abandoned or rescinded when the acts and conduct of 
one party inconsistent with its existence are acquiesced 
in by the other party, to be sufficient, the acts and con- 
duct must be positive and unequivocal. 17 Am. Jur. 
2d, Contracts, § 494, p. 967. 

The language relied upon to support the alleged re- 
scission of the contract is neither positive nor unequivo- 
cal and, at most, amounts to nothing more than a threat 
to rescind in the future. 

Finally, the appellants contend that the trial court 
erred in awarding Russell damages in the sum of 
$980.28 which included delinquent real estate taxes in 
the amount of $480.28. 

In McCleneghan v. Powell, 105 Neb. 306, 180 N. W. 
576, we approved the rule announced in Beckwith v. 


VoL. 180] JANUARY TERM, 1966 735 


Russell v. Western Nebraska Rest Home, Inc. 


Clark, 188 F. 171, where the court held: ‘The general 
rule is that from the time when a contract of sale of land 
should be performed the land is in equity the property 
of the vendee held by the vendor in trust for him, and the 
purchase price is the property of the vendor held in 
trust for him by the vendee, and that upon specific per- 
formance the vendor is liable to account for the rents 
and profits and the vendee for the interest on the pur- 
chase price.” 

It is conceded that the delinquent taxes were not paid 
by Russell and inasmuch as the corporation under its 
contract was obligated to convey free and clear of liens 
and encumbrances, the court erred in taking this factor 
into consideration in its accounting. Further, a vendor, 
sued for specific performance, which has retained pos- 
session and received the rents and profits of the land, 
is liable for taxes accruing between the time of the con- 
tract and the trial. Mitchell v. Mutch, 189 Iowa 1150, 
179 N. W. 440. 

Russell’s evidence concerning rents and profits is at 
best speculative, and, in any event, does not equal the 
interest on the unpaid balance of the purchase price. 

Since the failure to execute the contract of sale at 
the time set for its execution was due to the fault of the 
corporation, it would be inequitable to allow it to gain 
any advantage from its own fault. Accordingly, the re- 
mission of interest on the unpaid balance of the pur- 
chase price is the measure of the purchaser’s damages. 

After a consideration of the rules herein announced, 
we conclude that the judgment of the trial court is cor- 
rect in ordering Western Nebraska Rest Home, Inc., 
Reuben Reisig, and Clara Reisig to specifically perform 
the agreement set forth in Russell’s petition upon receipt 
from Russell of the balance of the purchase price on said 
agreement. It is further ordered that Allan Tarr and 
Donna Tarr have judgment against Western Nebraska 
Rest Home, Inc., for $1,501 with interest at 6 percent per 
annum from June 1, 1964, as provided by the judgment 
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of the district court. We hold that the judgment for 
damages against appellants in the sum of $980.28 is in 
error and that portion of the trial court’s judgment is 
vacated. The judgment of the district court as modified 
by this opinion is affirmed. 

AFFIRMED AS MODIFIED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1966 


Maurice G. BROCKHAUS, APPELLEE, Vv. L. E. BALL 


CONSTRUCTION Co., APPELLANT. 
145 N. W. 2d 341 


Filed October 7, 1966. No. 36166. 


1. Workmen’s Compensation. For workmen’s compensation pur- 
poses, “total disability” does not mean a state of absolute help- 
lessness, but means disablement of an employee to earn wages 
in the same kind of work, or work of p similar nature, that 
he was trained for, or accustomed to perform, or any other 
kind of work which a person of his mentality and attainments 
could do. 

An employee may be totally disabled for all practical 
purposes and yet be able to obtain trivial occasional employ- 
ment under rare conditions at small remuneration. The claim- 
ant’s status in such respect remains unaffected thereby unless 
he is able to obtain, hold, or do any substantial amount of 
remunerative work, either in his previous or any other estab- 
lished field of employment for which he is fitted. 


Appeal from the district court for Douglas County: 
Pau. J. Garrotto, Judge. Affirmed. 


Haney, Walsh & Wall and Theodore J. Clements, for 
appellant. 


Cassem, Tierney, Adams & Henatsch, for appellee. 


Heard before CARTER, SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Dirrricx, District Judge. 
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Dittrick, District Judge. 

This is a claim for compensation under the provisions 
of the Workmen’s Compensation Act. The case was 
tried initially before a single judge of the Workmen’s 
Compensation Court, where the claimant Maurice G. 
Brockhaus was awarded compensation for 25 percent 
permanent partial disability. On rehearing before the 
Workmen’s Compensation Court sitting en banc, claim- 
ant was awarded compensation for total disability for 
an indefinite future period of time, which award was 
affirmed by the district court. 

Claimant was employed by L. E. Ball Construction 
Company, which we shall designate as the employer. 
The accident which resulted in claimant’s injuries oc- 
curred on August 23, 1962, at Norfolk, Nebraska. The 
claimant while working for the employer on a construc- 
tion project slipped on a clod of dirt in a ditch while a 
length of pipe was being lowered into the ditch. He fell 
to his knees with the weight of the pipe against him. 
He felt immediate pain and was taken to a doctor for 
X-rays. On September 28, 1962, claimant was admitted 
to the Veterans Hospital at Omaha, Nebraska, when on 
October 3, 1962, Dr. Burklund performed a partial hemi- 
laminectomy with removal of a herniated disc at the 
L-5, S-1 level. He was given therapy at the Veterans 
Hospital and was discharged on October 12, 1962, with 
instructions to do exercises at home. Claimant consulted 
Dr. Werner P. Jensen at Omaha, Nebraska, on November 
10, 1962. On November 17, 1962, claimant was admitted 
to St. Joseph’s Hospital of Omaha, where on November 
28, 1962, Dr. Jensen put on a plaster flexion cast from 
the hips to the ribs. Claimant was dismissed from the 
hospital December 1, 1962. Dr. Jensen split the cast 
and prescribed a brace. Dr. Jensen again examined him 
on January 4, 1963, on which date claimant was read- 
mitted to St. Joseph’s Hospital, where on January 16, 
1963, Dr. Jensen performed a laminectomy for a herniated 
disc at the L-4, 5 level. Dr. Jensen estimated that claim- 
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ant has a 35 percent permanent partial impairment of 
his back. Claimant was dismissed from the hospital on 
February 6, 1963, and since that date has worn a brace. 

On August 25, 1964, Dr. Frank J. Iwerson examined 
claimant and his findings were that claimant had a 
marked list to the right and was unable to stand erect; 
that there was a marked lumbar muscle spasm present; 
that with the patient lying on his back there was a posi- 
tive Lesegue’s sign on the left side; that there was a 
marked limitation of the straight leg raising on the left 
side as compared to the right; that there was marked ten- 
derness over the low back and the patient was unable to 
rise to a sitting position from a lying position without 
help; that there was weakness of the dorsiflexion of the 
toes and the patient was unable to walk on his toes or 
heels; and that the patient was unable to work, was com- 
pletely disabled, and in need of further treatment. 

Dr. Harold A. Ladwig was in consultation with Dr. 
Jensen while claimant was confined at Bergan-Mercy 
Hospital of Omaha, Nebraska, during September 1964. 
Dr. Ladwig found a noticeable weakness of the left 
ankle and toes; that the patient was unable to stand on 
his left heel and toes; that he had a list to the right of 
variable degree; and that there was diffuse tenderness 
of the low back. 

A report of Dr. Jensen bearing the date of September 
19, 1964, states that the claimant stands with a marked 
limp; that there was muscle spasm in the lumbar area 
and weakness of dorsiflexion of the great toe; and that 
there were residuals from a herniated disc. Dr. Jensen 
recommended intermittent pelvic traction and conserva- 
tive therapy, consisting of daily physiotherapy and 
physical therapy. When claimant left Bergan-Mercy 
Hospital in October 1964, he was advised by Dr. Jensen 
that the doctor did not feel there was any indication for 
further surgery and that he had undergone two surgical 
procedures without a great deal of help. 

That claimant’s injury arose out of and in the course 
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of his employment by the employer is not questioned. 
The issue is whether the claimant is totally disabled 
within the meaning of the provisions of the Workmen’s 
Compensation Act. 

Claimant was 39 years of age, married, and the father 
of two children at the time of hearing before the Work- 
men’s Compensation Court sitting en banc. He is a high 
school graduate. He was sent to Doane College by the 
Navy and received training as a diesel mechanic for 
approximately 3 months. Prior to his employment by the 
employer he was in the well-digging business and had 
done plumbing, carpentry, and electrical work. He had 
also worked as a derrick man in the oil fields, and as a 
truck driver. After his dismissal from St. Joseph’s 
Hospital on February 6, 1963, claimant obtained em- 
ployment as a truck driver from April to July 31, 1963, 
under an arrangement with his employer that he would 
not be required to do heavy lifting. He lost this employ- 
ment because of his physical disabilities. Thereafter in 
1963 he worked briefly painting a church steeple while 
sitting in a chair and pulling himself up and down by 
ropes. He assisted his father at odd carpentry jobs 
when no extensive lifting was required. He worked as 
a farm laborer approximately 2 days until back pains 
from operating a tractor required him to quit such 
employment. 

Claimant continues to have pain across the lower part 
of his back and his left leg which at times becomes numb. 
His left leg develops muscle spasms and on occasions it 
gives way while he is walking, causing him to fall. 

Prior to his injury on August 23, 1962, claimant’s aver- 
age earnings were approximately $4,000. During 1963 
his earnings were approximately $1,100, and during 1964 
between $350 and $400. 

The record in this case substantiates that plaintiff is 
a common laborer; that all of the types of employment 
for which he is fitted and has been engaged in involve 
heavy lifting as well as extensive physical effort; and 
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that prior to his injury he was in good health and able 
to work. 

This court has stated the following rule: “For work- 
men’s compensation purposes, ‘total disability’ does not 
mean a state of absolute helplessness, but means disable- 
ment of an employee to earn wages in the same kind of 
work, or work of a similar nature, that he was trained 
for, or accustomed to perform, or any other kind of 
work which a person of his mentality and attainments 
could do.” Elliott v. Gooch Feed Mill Co., 147 Neb. 309, 
23 N. W. 2d 262. See, also, Haler v. Gering Bean Co., 
163 Neb. 748, 81 N. W. 2d 152; Tilghman v. Mills, 169 
Neb. 665, 100 N. W. 2d 739. 

We held in Crable v. Great Western Sugar Co., 166 
Neb. 795, 90 N. W. 2d 805, that an employee may be 
totally disabled for all practical purposes and yet be able 
to obtain trivial occasional employment under rare con- 
ditions at small remuneration, and that the status of 
the employee in such respect remains unaffected thereby 
unless claimant is able to get, hold, or do any substantial 
amount of remunerative work, either in his previous 
occupation or any other established field of employment 
for which he is fitted. 

The foregoing rule was reaffirmed by our court in the 
case of Nordahl v. Erickson, 174 Neb. 204, 116 N. W. 
2d 275. 

The evidence of both expert and lay witnesses in 
the instant case as reflected by the testimony shows 
that the claimant is totally disabled. 

' The employer contends that this court should adopt 
the following rule: “Permanent total disability does not 
exist where a claimant can, by reasonable effort, pre- 
pare himself to secure and retain a remunerative occupa- 
tion.” The employer cites in support of such rule 99 
‘C. J. S., Workmen’s Compensation, section 299 (e), page 
1070, and Utah Fuel Co. v. Industrial Commission of 
Utah, 76 Utah 141, 287 P. 931. The record in the instant 
case does not reflect that the claimant can by reason- 
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able effort prepare himself to secure and retain re- 
munerative employment. Furthermore, to so rule in this 
case would compel the claimant to look to his own re- 
sources, which at best are very meager. 

For the reasons stated, we conclude that the award 
entered by the Workmen’s Compensation Court sitting 
en banc, and the affirmance thereof by the district court, 
should be affirmed. 

AFFIRMED. 


JONAS LILEIKIS, APPELLANT, V. VALANTINAS KuDIRKA, 


APPELLEE. 
145 N. W. 2d 441 


Filed October 7, 1966. No. 36243. 


Automobiles: Negligence. When one, being in a place of safety, 
sees or could have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the place of safety 
into the path of such vehicle and is struck, his own conduct 
constitutes contributory negligence more than slight in degree, 
as a matter of law, and precludes recovery. 


Appeal from the district court for Douglas County: 
JAMES P, O’BRIEN, Judge. Affirmed. 


Sodoro & Meares, for appellant. 
Matthews, Kelley & Cannon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BRow- 
ER, SMITH, and McCown, JJ., and Newton, District 
Judge. 


BROWER, J. 

This is an action for personal injuries sustained by 
the plaintiff and appellant, Jonas Lileikis, a pedestrian 
who was injured in a collision with a four-door hardtop 
1961 Mercury Monterey driven by the defendant and 
appellee, Valantinas Kudirka. At a trial before a jury, 
at the conclusion of the plaintiff’s evidence, the court 
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sustained defendant’s motion for a directed verdict or 
in the alternative a dismissal of plaintiff’s case. A mo- 
tion for a new trial being overruled, the plaintiff brings 
the case to this court by appeal. 

The accident happened on Sunday, June 24, 1962, at 
5:30 p.m., on U. S. Highway No. 73-75 in a rural area 
south of Omaha, Nebraska, at what is commonly called 
the LaPlatte Crossing. It was a bright, clear, dry sum- 
mer day. 

At the place of the collision, U. S. Highway No. 73- 
75 extends in a north and south direction. It is a paved 
four-lane divided highway with two lanes for traveling 
to the north and two to the south. A short distance 
north of where the accident occurred the highway is 
intersected by another road which has a graveled sur- 
face to the west of the highway and a crushed rock sur- 
face on its east. The graveled road also extends north 
and south parallel to the highway on its west. A grassy 
median is to the west of the southbound portion of the 
highway, separating it from the graveled road. A sim- 
ilar grassy median lies between the northbound and 
southbound lanes of U. S. Highway No. 73-75. Both 
medians are cut by two concrete “crossovers” which are 
in turn separated by a similar median in line with that 
separating the southbound and northbound lanes of the 
highway. From an aerial photograph, exhibit 1, the 
median separating the two crossovers appears to be 
somewhat longer from north to south than the width 
of the highway from curb to curb. The north cross- 
over is immediately to the west of the intersecting 
crushed rock road to its east. There is no intersecting 
road to the immediate east of the south crossover. Al- 
though the south crossover is paved, it is not a part of 
the main-traveled north or south route of the highway, 
but is a place where cars or pedestrians may cross over 
the median strip into and out of the side roads pictured 
in the area. 

About 1:30 or 2 p.m., on June 24, 1962, the plaintiff 
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and his wife had accompanied his daughter, Ruth Baes- 
ler, her husband, and their child at an outing at Holman’s 
Beach south of the city of Omaha. The daughter and 
husband went swimming, but plaintiff and his wife did 
not go into the water. Later in the afternoon the plain- 
tiff went to the car where his wife sat and asked her 
when they were going home. On her replying she did 
not know, he stated he was going to walk back, although 
it was a distance of 15 miles. 

When the rest of the family arrived back at their 
home in Omaha, the plaintiff was not there. A neigh- 
bor, Jonas Starkevicius, on request drove Mrs. Baesler 
back over the road to Holman’s Beach, looking for the 
plaintiff. About a block away from the scene of the 
accident Mrs. Baesler saw her father walking north- 
ward toward Omaha on the grassy median on the west 
side of U.S. Highway No. 73-75 which separates it from 
the graveled road. He was then approximately west of 
the south end of the south crossover. The car in which 
Mrs. Baesler traveled was then proceeding southward 
on the outside southbound lane of the highway. 

Mrs. Baesler testified she saw her father, the plain- 
tiff, turn eastward and walk across both of the south- 
bound lanes of traffic into the south crossover. On the 
plaintiff walking eastward, Mr. Starkevicius turned his 
vehicle into his left lane preparatory to picking up the 
plaintiff. As Starkevicius and Mrs. Baesler approached 
in the car from the north, plaintiff continued walking 
eastward on the south crossover to its east edge. There 
he moved out of the crossover area, still walking nor- 
mally, into the inside northbound lane in which defend- 
ant’s Mercury was approaching from the south. On 
taking three or four steps plaintiff came in collision with 
the left door handle of the defendant’s Mercury when 
plaintiff was halfway into the lane closest to the cross- 
over or island. Plaintiff was thrown in the air but the 
witness did not know in what direction. She did not 
know where her father was looking or how he was 
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faced. She did not see the defendant’s car or other cars 
until immediately before the accident. While with her 
disabled father, the defendant stated in the Lithuanian 
language, which they both spoke, that when “he saw him 
it was too late to stop.” 

A witness, who was a state patrolman at the time, 
came to the scene after the accident in answer to a 
call. He described the highways and roads as previously 
related. He stated the impact was between the left front 
door handle of the car and plaintiff’s person at a point 
where the automobile swerved to the right. Photographs 
of defendant’s automobile seem to clearly show this. 
There was a long sweeping curve across the two north- 
bound lanes of traffic extended to the ditch on the east 
side of U. S. Highway No. 73-75 where defendant’s car 
came to rest. It was marked by “abrasions” which are 
laid down by tires when a car travels sideways. The 
patrolman distinguished such abrasions from skid marks 
resulting from an application of the brakes. The abra- 
sions began in the west northbound lane approximately 
east of the center of the south crossover. A red dot was 
placed on the aerial photograph, exhibit 1, by the officer, 
apparently in the center of the inside northbound lane. 
He testified this was the point of impact, which he de- 
termined in part however from conversation with the 
defendant. 

Jonas Starkevicius testified. His evidence substan- 
tially agrees with that of Mrs. Baesler with respect to 
the movements of her father seen by him. He was driv- 
ing 50 or 60 miles per hour when he first saw plaintiff. 
He pulled into the east southbound lane, intending to 
pick up the plaintiff in the south crossover. He saw 
defendant’s automobile approaching when it was 200 
feet away from the place of accident. Defendant’s ve- 
hicle was going north on the west northbound lane im- 
mediately prior to the accident. There were no other 
vehicles between this car and the plaintiff and no cars 
to its right, but there were a few cars farther south be- 
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hind the defendant’s car. He did not give any testimony 
concerning the speed of the defendant’s vehicle. When 
defendant’s car was 200 feet away, plaintiff was right at 
the edge of the west northbound lane. After stepping 
over a line marking the joint between the crossover and 
the highway, he took two or three steps when he im- 
mediately came in contact with the car. 

Defendant produced no evidence on his own behalf, 
but plaintiff introduced certain of defendant’s testimony 
taken by deposition by way of admissions and other por- 
tions of the deposition were admitted on cross-examina- 
tion by way of explanation. In the excerpts received, 
defendant stated he saw the plaintiff walking eastward 
when his car was approximately a block away, maybe 
a block and a half. His car was traveling in the left- 
hand lane northbound. It was then going 50, or perhaps 
55 miles per hour. When within % block of the plaintiff 
the defendant slowed his car to between 40 and 45 
miles per hour. Plaintiff was then near the edge of the 
crossover. Defendant looked in his mirror and cars were 
four or five car-lengths back of him. He then spoke to 
his nephew riding beside him. Defendant asked, “ ‘Do 
you see that guy walking?’ and he said, ‘Yes’, and I said, 
‘Is he drunk or something?’ and he said, ‘I don’t know.’ ” 
Plaintiff was still on the concrete between the two high- 
ways when defendant’s car was 50 feet away, but farther 
“up here by the edge.” The car was then still going 40 
or 45 miles per hour. As plaintiff got close it appeared 
he sort of stopped and seemed to look down but his head 
was down and defendant was not sure whether plaintiff 
looked at him. Defendant did not blow the horn on ap- 
proaching, nor apply his brakes. Defendant was keeping 
his eyes on the road and going straight ahead. When 
within 15 feet of him the plaintiff “took off.” Defendant 
cut right and plaintiff “jumped” or “bumped” into his 
door, hitting the left front door. 

The plaintiff was unconscious after the accident and 
remembers nothing after walking across the southbound 
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lanes of the highway and into the crossover. The evi- 
dence clearly shows the plaintiff was not intoxicated and, 
although 67 years of age at the time of the accident, 
was in good health and in no way disabled. 

Plaintiff contends the defendant was negligent in fail- 
ing to keep a proper lookout or having his car under 
reasonable control; in failing to give warning of his 
approach; in traveling at an excessive rate of speed 
under the existing circumstances; and in failing to apply 
the brakes or change the course of his vehicle to avoid 
striking the plaintiff. 

The trial court did not consider the plaintiff’s conten- 
tions with respect to the defendant’s negligence. It held 
the plaintiff was guilty of contributory negligence more 
than slight in degree as a matter of Jaw and for that 
reason sustained the motion for a directed verdict for 
the defendant. The plaintiff assigns error to this ruling 
and contends it is contrary to the law and the evidence. 

We cannot sustain the assignments. We conclude, as 
did the trial court, that it is not necessary to consider 
the defendant’s negligence. 

The south crossover in which the plaintiff walked not 
only was intended as a means for vehicles to change 
their course and enter another roadway, but was a 
place of safety in which vehicles could wait while traffic 
on the highway itself cleared. We think, with respect 
to the highway, it offered the same facility to a pedes- 
trian. The plaintiff was in this place of safety. He left 
it and on taking at the most three or four steps collided 
with the left side of a car at the front door handle. There 
is no evidence to the contrary. The car was approaching 
at 40 to 45 miles per hour until it swerved close to him. 
This, too, is uncontradicted. The highway was in a 
rural area. The plaintiff stepped from a place of safety 
into. the side of an oncoming car being driven at a law- 
ful but rapid speed. The evidence is not entirely in har- 
mony as to whether the plaintiff looked or whether he 
stepped out without looking. It was his duty to look and 
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if he did not he was negligent. If he proceeded without 
looking he was equally negligent. 

This court has hitherto held: “When one, being in 
a place of safety, sees or could have seen the approach of 
a moving vehicle in close proximity to him and sudden- 
ly moves from the place of safety into the path of such 
vehicle and is struck, his own conduct constitutes con- 
tributory negligence more than slight in degree, as a 
matter of law, and precludes recovery.” Cuevas v. Yel- 
low Cab & Baggage Co., 141 Neb. 662, 4 N. W. 2d 790. 
See, also, Farag v. Weldon, 163 Neb. 544, 80 N. W. 2d 
568; Thomas v. Owens, 169 Neb. 369, 99 N. W. 2d 605. 

Plaintiff cites cases where pedestrians were walking 
on the main portion of a highway or where there was 
evidence that they were upon the highway itself for 
some purpose. He abstracts rules from these decisions 
which he contends are contrary to that which we have 
stated and deem controlling in the present situation. The 
cases cited and the rules taken therefrom have no appli- 
cation to the facts disclosed by the evidence before us. 
The extension of this opinion to discuss them would serve 
no purpose. 

It follows that the judgment of the trial court should 
be and is affirmed. 

AFFIRMED. 


In RE GUARDIANSHIP OF ANNA MALNICK, INCOMPETENT. 
SAMUEL J. MALNICK, APPELLEE AND CROSS-APPELLANT, V. 
ANNA MALNICK, APPELLANT AND CROSS-APPELLEE. 

145 N. W. 2d 339 


Filed October 7, 1966. No. 36284. 


1. Guardian and Ward. Where one is, by reason of old age, 
disease, weakness of mind, or from any cause, unable or in- 
capable, unassisted, to properly manage his property, he is 
incompetent, and a guardian should be appointed. 

The incapacity of a person, which will authorize the 
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appointment of a guardian, is a question of fact in each case and 
the finding of the trial court thereon will not ordinarily be dis- 
turbed. 


Appeal from the district court for Douglas County: 
Pau. J. GARRoTTO, Judge. Affirmed as modified. 


McCormack, McCormack & Brown, for appellant. 
John J: Lawler, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BRow- 
ER, SMITH, and McCowy, JJ., and C. THomas WuiteE, Dis- 
trict Judge. 


BosSLaAuGH, J. 

This is a proceeding upon a petition for the appoint- 
ment of a guardian for the estate of Anna Malnick. 
The trial court found that joint guardians should be ap- 
pointed. Anna Malnick has appealed from that judgment. 

The appellant is the widow of Paul Malnick who died 
in December 1964. Paul Malnick was also survived by 
a son, Samuel J. Malnick, the petitioner; Freda Shields, 
a daughter; and two grandchildren, the children of a 
deceased son. 

The appellant is now 80 years of age and lives alone. 
She is in good health for a person of her age and cares 
for a garden at her home. There is evidence that she 
has developed arteriosclerosis of the heart and her 
blood pressure is somewhat higher than normal. She 
is not afflicted with any mental illness. 

The appellant was born in Poland and came to thie 
United States in 1928. She understands and is able to 
speak the Ukranian language, but understands and can 
speak only a few words in English. She is unable to 
read or write. 

While her ‘husband was living, the appellant and her 
husband did not have a checking account: It was their 
custom to keep money in their home, pay their bills in 
cash, and purchase savings bonds with their excess funds 
or deposit: them in savings accounts. 
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At the time of the death of Paul Malnick, the appel- 
lant had approximately $800 in cash in her home. She 
received approximately $400 in cash in February 1965 
when approximately $28,000 in savings bonds were cashed 
and part of the proceeds reinvested. During the adminis- 
tration of the estate the appellant received over $3,300 in 
cash from the administrator and $900 which was re- 
funded by the mortuary. The appellant testified in No- 
vember 1965 that she had “a couple hundred” in cash 
at her home at that time. There is no satisfactory ex- 
planation in the record as to what has happened to the 
cash which the appellant received between December 
1964 and November 1965. 

Section 38-201, R. R. S. 1943, provides for the appoint- 
ment of a guardian for any person who, by reason of 
extreme old age or other cause, is mentally incompetent 
to have the charge and management of his property. 
Section 38-202, R. R. S. 1943, provides that if it shall 
appear to the court, after hearing, that the person in 
question is incapable of managing his property, it shall 
appoint a guardian of his estate. 

Where one is, by reason of old age, disease, weakness 
of mind, or from any cause, unable or incapable, un- 
assisted, to properly manage his property, he is incom- 
petent, and a guardian should be appointed. In re 
Guardianship of Blochowitz, 135 Neb. 163, 280 N. W. 
438. The incapacity of a person, which will authorize the 
appointment of a guardian, is a question of fact in each 
case, and the finding of the trial court thereon will not 
ordinarily be disturbed. Keiser v. Keiser, 113 Neb. 645, 
204 N. W. 394. 

The record in this case sustains the finding of the 
trial court that the appellant is unable to manage her 
property without assistance and, for that reason, is in- 
competent within the meaning of the statute. The ap- 
pointment of a guardian for the estate of the appellant 
was proper. ; 

The trial court appointed Freda Shields and the Omaha 
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National Bank of Omaha, Nebraska, as joint guardians. 
-The record shows that Freda Shields has been assisting 
the appellant in the handling of her affairs. The appel- 
lant has conveyed her residence property to herself and 
Freda as joint tenants. The bonds which were purchased 
in February 1965 were registered in the name of the 
appellant and Freda as joint tenants. The checking 
accounts which have been opened by the appellant are 
joint accounts with Freda. The safe deposit box in which 
appellant keeps her securities is joint with Freda and 
her husband. 

It will be the duty of the guardian in this case to in- 
vestigate the transactions which have taken place since 
the death of Paul Malnick and take whatever action 
may be appropriate to protect the interests of the ap- 
pellant. In view of the circumstances in this case and 
the interest which Freda Shields has in the transactions 
which have occurred, she is not a suitable person to be 
appointed as a guardian for the estate of the appellant. 
The judgment should be modified accordingly. 

The trial court directed that a deed from Freda Shields 
and her husband conveying their interest in the appel- 
lant’s residence property to the appellant be recorded, 
and that the judgment should serve as a conveyance if the 
deed was not recorded. This matter was not properly 
before the court in this proceeding and should be deleted 
from the judgment. 

The judgment of the district court, as modified, ap- 
pointing the Omaha National Bank of Omaha, Nebraska, 
as guardian for the estate of Anna Malnick is affirmed. 

AFFIRMED AS MODIFIED. 
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Lee L. BARTON ET AL., APPELLEES, v. CITY OF OMAHA, A 
MUNICIPAL CORPORATION OF THE METROPOLITAN CLASS, =£T 


AL., APPELLANTS. 
145 N. W. 2d 444 


Filed October 12, 1966. No. 36202. 


1. Municipal Corporations. Section 14-117, R. R. 8. 1943, does 
not confer upon a city of the metropolitan class the power to 
annex territory located in a foreign county. 

2. Statutes: Officers. Inaction by administrative officials, who 
would be alert to exercise a power granted by the Legislature, 
sometimes bespeaks lack of statutory power. 

3. Municipal Corporations. A power of annexation is strictly 
construed. 


Appeal from the district court for Douglas County: 
JoHN C. Burke, Judge. Affirmed. 


Herbert M. Fitle, Frederick A. Brown, Edward M. 
Stein, Sebastian J. Todero, Walter J. Matejka, James E. 
Fellows, Allen L. Morrow, and P. A. Spenceri, for ap- 
pellants. 


Swenson, Erickson & Nelson and Dixon G. Adams, for 
appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Newton, District Judge. 


SMITH, J. 

The issue is whether the City of Omaha is empowered 
by statute to annex territory located in a foreign county. 
The district court found against the power. It perma- 
nently enjoined the city from enforcing an ordinance 
that in form annexed land in an adjoining county. The 
city has appealed. 

In 1915 the city, which is located entirely in Douglas 
County, established its southernmost limit at the north 
boundary of Sarpy County. One hundred six annexa- 
tions subsequently occurred. The city is now attempting 
to annex a contiguous tract of 152.55 acres in Sarpy 
County. The tract, which is unincorporated, contains 
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multiple-family houses, 502 single-family houses, a small 
shopping center, and an estimated population of 1,960. 
Housing developments in Sarpy County adjacent to the 
city existed as early as 1925; yet until now the city 
asserted no jurisdiction respecting platting, zoning, or 
annexation. 

The annexation statute provides in part as follows: 
“* * = any metropolitan city may at any time extend 
the corporate limits * * * over any lands, * * * such 
distance as may be deemed proper in any direction, and 
may include, * * * with such metropolitan city, by such 
extension * * *, any adjoining city of the first class 
having less than 10,000 population or any adjoining city 
of the second class or village; Provided, that any other 
laws and limitations defining the boundaries of cities 
or villages or the increase of area or extension of limits 
thereof, shall not apply to * * * lands, cities or villages 
annexed, * * * under this section. This grant of power 
shall not be construed as conferring power upon the 
council to extend the limits of a metropolitan city over 
any agricultural lands which are rural in eheracien: 
§ 14-117, R. R. S. 1948. 

From 1887 to 1905 the Legislature empowered the 
City of Omaha upon a population increase of 20,000 to 
extend the corporate limits “such distance as may be 
deemed proper in any direction not exceeding one mile.” 
Laws 1887, c. 10, § 3, p. 106; Laws 1905, c. 14, § 2, p. 69. 
The present statute was enacted in 1917 and reenacted 
in 1921. 

County lines are not always barriers. A silage situ- 
ated in more than one county may be incorporated, and 
it may annex territory in still another county. §§ 17-220 
and 17-406, R. R. S. 1943. A metropolitan city may ex- 
tend its limits to include villages. The power over 
land in-a foreign county is clear enough, unless other 
Statutes create ambiguity. 

We find no authority for the City of Omiaha holding 
an election in Sarpy County. The election commissioner 
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of Douglas County is the chief election officer of the 
city, but he is not in charge of municipal elections in 
Sarpy County. See, §§ 32-201, 32-210, 32-226, and 32- 
492, R. R. S. 1943. 

The situation of the city contrasts with that of the 
Metropolitan Utilities District under statutes that were 
also enacted in 1921. The district may extend its serv- 
ice beyond the city “so as to include adjacent territory 
* * * even though the same be in an adjoining county or 
counties, * * *.” § 18-410, R. R. S. 1943. At district elec- 
tions the election commissioner of Douglas County re- 
ceives abstracts of votes from the clerks of adjoining 
counties. “He issues certificates of election. § 14-1004, 
R. R. S. 1943. To read such a procedure into the statutes 
governing metropolitan cities is possible but injudicious. 

Power over platting as well as annexation appeared in. 
the 1921 act. It was restricted by this clause: ‘“* * * 
when such real estate is located in the same county as 
such metropolitan city * * *.” Laws 1921, c. 116, Art. 
I, § 15, p. 411. The clause was amended in 1961 to read 
as follows: ‘* * * when such real estate is located in 
any county in which a city of the metropolitan class is 
located, * * *.” § 14-116, R. R. S. 1943. The amendment 
probably made no change in substance. The title limited 
the subject to municipal authority over real estate 
“within the same county as such city.” Laws 196], c. 
29, p. 144. 

Control over platting is intended to promote orderly 
development of lands that may be annexed subsequently. 
County of Norfolk v. City of Portsmouth, 186 Va. 1032, 
45 S. E. 2d 136; cf. Schlientz v. City of North Platte, 172 
Neb. 477, 110 N. W. 2d 58. Villages, which may annex 
territory in adjoining counties, possess no wide power 
over platting. Municipal approval is required only if 
the land lies within 144 mile in the same county. §§ 17- 
1002 and 17-1003, R. R. S. 1943. Public policy not being 
clear-cut, the analogy has slight value. 

The asserted power of annexation would create diffi- 
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culties. For example the 1921 act specifies “the county” 
in reference to certain appeals, duties of the mayor, 
jurisdiction of the chief of police, certification of the 
levy, and compensation for services of the county treas- 
urer, who is ex officio city treasurer. §§ 14-548, 14-221, 
14-603, 14-514, 14-554, and 14-551, R. R. S. 1943. 

The past failure of the city to assert its powers of 
planning is significant under the circumstances. “Au- 
thority actually granted * * * of course cannot evapo- 
rate through lack of * * * exercise. But just as estab- 
lished practice may shed light on the extent of power 
conveyed by general statutory language, so the want of 
assertion of power of those who presumably would be 
alert to exercise it, is equally significant in determining 
whether such power was actually conferred.” Federal 
Trade Commission v. Bunte Bros., Inc., 312 U. S. 349, 61 
S. Ct. 580, 85 L. Ed. 881. See, also, In re West New 
York, 25 N. J. 377, 136 A. 2d 654. 

The degree of ambiguity in the annexation statute 
draws the past position of the city into the process of 
statutory construction. Arguments directed to desir- 
able legislative policy must yield, for the power of an- 
nexation is construed strictly. Wagner v. City of Omaha, 
156 Neb. 163, 55 N. W. 2d 490. The district court in- 
terpreted the statute correctly. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RICCARDO SILVACARVALHO, 
APPELLANT. 
145 N. W. 2d 447 


Filed October 12, 1966. No. 36245. 


1. Criminal Law. The otherwise valid conviction of a defendant 
properly represented by counsel at a criminal trial is not ren- 
dered void or voidable solely because at a pretrial police in- 
terrogation, the defendant was denied counsel, and was not 
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warned of his absolute right to remain silent. 

2. Constitutional Law: Criminal Law. Pretrial interrogation of 
a criminal suspect by police, without warning him of his con- 
stitutional right to remain silent, and without granting his 
request for counsel, does not constitute prejudicial error, in 
the absence of proof that a confession, admission, or statement 
obtained from the defendant as a result of such interrogation 
was used in evidence at the trial. 

3. Criminal Law. Under the Post Conviction Act, the sentencing 
court has discretion to adopt reasonable procedures for deter- 
mining what the motion and the files and records show, and 
whether any substantial issues are raised before granting a 
full evidentiary hearing. 

—. Post conviction remedies are intended to provide re- 

lief in those cases where a miscarriage of justice may have 

occurred, and are not to be a procedure to secure a routine 
review for any defendant dissatisfied with his sentence. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Paul E. Galter, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Newron, District Judge. 


McCown, J. 

This is a proceeding under the Post Conviction Act, 
sections 29-3001 to 29-3004, R. 5S. Supp., 1965. 

June 2, 1964, an information and complaint was filed 
in Lancaster County charging Riccardo Silvacarvalho 
with a robbery on May 30, 1964, and with being a 
habitual criminal. He was bound over to the district 
court after waiving his right to a preliminary hearing. 
Counsel was appointed, and the defendant pleaded not 
guilty. Jury trial was had, and the defendant was found 
guilty by the jury and convicted of robbery. He was 
subsequently adjudged to be a habitual criminal and 
sentenced to 10 years imprisonment. - 

Substantially all of the issues presented in this post 
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conviction proceeding were raised by the defendant 
by pretrial motions and motions for a new trial follow- 
ing conviction. 

The district court in the current post conviction pro- 
ceedings found from the defendant’s motion and the 
records and files that there was no denial or infringement 
of the rights of the defendant as to render the judgment 
void or voidable, under the Constitution of the State of 
Nebraska or the Constitution of the United States, and 
that the defendant was entitled to no relief. This appeal 
followed. 

The defendant alleges that he was questioned by the 
Omaha police in connection with robberies in the City of 
Omaha. He alleges that he requested the opportunity 
to consult with counsel and was refused; that he was 
never at any time advised of his right to remain silent, 
and that he answered all questions asked of him. His 
motion then states that members of the Lincoln city 
police department came to Omaha and returned him to 
Lincoln, and that the Lincoln police then carried on an 
intensive interrogation of the defendant without ad- 
vising him of his constitutional right to remain silent, 
and without allowing him to contact or consult an attor- 
ney despite his requests that he be allowed to do so. 
This interrogation concerned the crime with which the 
defendant was charged. He does not assert that he an- 
swered any of the questions of the Lincoln police. There 
is no allegation or contention in the motion nor in the 
defendant’s brief that he made any admissions, confes- 
sions, or statements which were used against him. 

The contention of the defendant is that he was denied 
the assistance of counsel during police interrogation 
conducted without warning of his right to remain silent, 
and that the denial of counsel was prejudicial error suffi- 
cient to void the conviction. He relies on Escobedo v. 
Illinois, 378 U. S. 478, 84 S. Ct. 1758, 12 L. Ed. 2d 977. 
It is the defendant’s position that police interrogation 
within the area circumscribed by the Escobedo deci- 
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sion gives rise to a constitutional right to counsel at the 
time of interrogation, even though no confessions, ad- 
missions, or statements were made or, if made, were not 
used in evidence at the trial. 

The defendant’s theory is that any police interrogation 
after the suspect has requested and been denied an op- 
portunity to consult with his lawyer, and the police have 
not effectively warned him of his absolute constitutional 
right to remain silent, constitutes a violation of his con- 
stitutional right to counsel sufficient to void an other- 
wise valid conviction. We cannot agree. 

While the nature and extent of involvement of the 
constitutional right to counsel are not presently clear, 
the thrust of Escobedo and later cases, including Miranda 
v. Arizona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 
694, is directed at confessions, admissions, or statements 
obtained as a result of police interrogation aimed at 
securing a confession. Whether these redefined con- 
stitutional rights be grounded on the Fifth, Sixth, or 
Fourteenth Amendments to the Constitution of the 
United States, they relate to interrogation while in cus- 
tody, and are enforced by rendering evidence obtained 
from the defendant in violation of the standards pre- 
scribed, inadmissible at the trial. They do not require 
the appointment of counsel as a prerequisite to police 
interrogation, nor make the denial of counsel at the time 
of interrogation prejudicial error sufficient to void any 
subsequent conviction. 

The otherwise valid conviction of a defendant prop- 
erly represented by counsel at a criminal trial is not 
rendered void or voidable solely because at a pretrial 
police interrogation, the defendant was denied counsel, 
and was not warned of his absolute right to remain 
silent. 

Pretrial interrogation of a criminal suspect by police, 
without warning him of his constitutional right to re- 
main silent, and without granting his request for counsel, 
does not constitute prejudicial error, in the absence of 
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proof that a confession, admission, or statement ob- 
tained from the defendant as a result of such interroga- 
tion was used in evidence at the trial. 

The records and files in this case establish that the 
defendant is entitled to no relief. The sentencing court 
has discretion to adopt reasonable procedures for deter- 
mining what the motion and the files and records show, 
and whether any substantial issues are raised before 
granting a full evidentiary hearing. State v. Woods, 
ante p. 282, 142 N. W. 2d 339. 

Post conviction remedies are intended to provide re- 
lief in those cases where a miscarriage of justice may 
have occurred, and are not to be a procedure to secure 
a routine review for any defendant dissatisfied with his 
sentence. State v. Clingerman, ante p. 344, 142 N. W. 
2d 765. 

The judgment of the district court was correct and is 
affirmed. ; 

AFFIRMED, 


CEecILE A. BENTON, APPELLEE, Vv. JOHN M. BENTON, 
APPELLANT. , 
145 N. W. 2d 576 


Filed October 21, 1966. No. 36261. 


1. Divorce. A divorce case is for trial de novo on the record in 
the Supreme Court which is required to reach independent 
conclusions of fact without reference to findings made by the 
trial court. 


2. The mere use of intoxicants is not a ground for di- 
vorce in this jurisdiction. 

3. Corroborative evidence is required of the acts or con- 
duct asserted as a ground for divorce. 

4. . A general rule by which to measure the exact amount 
of the degree of corroboration required in a divorce case can- 
not be formulated, and each case must be determined on its own 
facts and circumstances. 

5. To constitute extreme cruelty, the unjustifiable con- 
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duct must be such as to destroy the legitimate aims and 
objects of matrimony. 

. Mere incompatibility does not constitute extreme 
cruelty. 


6. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEILER, Judge. Reversed and remanded with 
directions, 


Jack E. Lyman, for appellant. 
Robert M. Harris, for appellee. 


Heard before WuItE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and NEwtTon, District Judge. 


SPENCER, J. 

Plaintiff, Cecile A. Benton, brought suit for divorce 
against defendant, John M. Benton, on the ground of ex- 
treme cruelty. Defendant denied the allegations of the 
petition and cross-petitioned for a divorce. The trial 
court dismissed the cross-petition, and granted a divorce 
to the plaintiff. The defendant has perfected an appeal, 
attacking the sufficiency of the evidence to support the 
decree. 

Plaintiff, who had a son by a prior marriage, and de- 
fendant were married February 26, 1950. There are 
two living daughters the issue of this marriage, one 
born March 4, 1951, and the other born June 7, 1958. 
Plaintiff’s son by the previous marriage, who was 18 at 
the time of the hearing in October 1965, had been raised 
by the parties. 

Plaintiff’s petition alleges in substance that the de- 
fendant is addicted to excessive drinking, is quarrelsome, 
mean, and abusive, has falsely accused the plaintiff of 
misconduct, and has failed to properly support his fam- 
ily. Plaintiff's testimony would tend to support some 
of her allegations. There is no doubt, however, but that 
plaintiff’s son, who at the time of the trial was no longer 
in the home, has been at the root of most of their diffi- 
culty. The plaintiff accused the defendant of being 
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unnecessarily hostile to her son, and resented his at- 
tempts to discipline the boy. During the 3% years pre- 
ceding the trial, there is no question but that the boy was 
in serious need of discipline, and the record would sup- 
port an inference that the mother was too indulgent. 

The defendant in recent years and during most of 
their marriage has been on the road, away from home 
approximately half of the time. He has been steadily 
employed throughout the marriage, and on the record 
amply provided for his family within his means until 
the separation of the parties in April 1964. At that 
time the parties agreed to separate for a period to see if 
they could readjust their situation. The petition for 
divorce was filed November 24, 1964. 

“A divorce case is for trial de novo on the record in 
the Supreme Court which is required to reach inde- 
pendent conclusions of fact without reference to findings 
made by the trial court.” Kuta v. Kuta, ante p. 443, 148 
N. W. 2d 751. 

Plaintiff’s corroborating witnesses were her son, her 
mother, and the 14-year-old daughter of the parties. 
The son’s testimony is limited to answering allegations 
made by the defendant relative to his difficulties with 
the plaintiff’s son, and is not in any way corroborative 
of the plaintiff’s testimony except as it clearly indicates 
that the boy was the prime cause of the difficulty be- 
tween the parties. 

Plaintiff’s mother, who was a resident of Iowa, in 
recent years has visited the home only for brief periods 
not more than twice a year, and had not been in the 
home for 11 months prior to the separation of the parties. 
She does corroborate the fact that the defendant drank, 
but her testimony is wholly insufficient to show ex- 
cessive drinking on even one occasion. She testified that 
on the last occasion she was in the home the parties 
quarreled, but when required to be specific, she testified 
as follows: “A He just fussed about the bills that had 
to be paid, that was paid out, that she was just spending 


762 NEBRASKA REPORTS [VoL. 180 


Benton v. Benton 


the money, wasting it. Q Were there more conversations 
that week between the parties that you were present at? 
A I can’t remember everything that was said. Q Were 
there other subjects discussed that you recall? A Well, 
he always complained about David, his doings and every- 
thing, too.” 

The corroboration of the 14-year-old daughter on the 
quarreling is essentially the following: ‘“Q Karla, have 
you ever been present in the home when there has been 
an argument between your mother and father? A Yes, 
I have. Q Has this been on more than one occasion? 
A Yes, I have—yes. Q When are you first aware—how 
far back can you remember that they argued? A Oh, 
about a year ago—well, I’m not for sure. Q Karla, 
when your mother and father quarrel, do you know 
what they quarrel about? A Well, all sorts of things, 
but mostly my brother. QI see, and this is your brother, 
David, you are talking about? A Yes. Q was there any 
quarreling about liquor? * * * A I’m not for sure.” 

The daughter was questioned on defendant’s use of 
liquor as follows: ‘“Q Do you know, Karla, when your 
father was still living in the home whether or not he used 
alcoholic liquor?” She answered: “A He used it mostly 
when he was gone, but he did’ drink when he was home.” 
(Italics supplied.) She further testified: “Q Did you 
see him drink any liquor? A Yes, I did. Q Could you 
tell when he had been drinking liquor? A Yes, I could. 
Q How could you tell? A Well, sometimes he staggered 
and, well, by his voice mostly. Q Was his voice different 
when he had been drinking liquor? A Yes, kind of 
slurred together. Q Did you see him drink liquor more 
than once? A Yes, sir. Q Do you have any idea how 
often you saw him drink liquor? A No, sir.” There is 
no other testimony which could be considered corrobo- 
rative of plaintiff’s testimony. 

It is undisputed that the defendant was a user of in- 
toxicants, but this record does not support a finding 
that he habitually used intoxicants to excess. The mere 
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use of intoxicants is not a ground for divorce in this 
jurisdiction. Nor can we say defendant’s use of intoxi- 
cants was of such a character as to constitute extreme 
cruelty. It is undisputed that plaintiff also drank in- 
toxicants. She described herself as a social drinker. 
The defendant worked steadily, was a territory manager 
for his company, and received periodic raises. There is 
no corroborative evidence that his drinking proclivities 
interfered with either his employment or their mar- 
riage relationship. 

Corroborative evidence is required of the acts or con- 
duct asserted as a ground for divorce. Laughrey v. 
Laughrey, 171 Neb. 132, 105 N. W. 2d 576. 

A general rule by which to measure the exact amount 
of the degree of corroboration required in a divorce case 
cannot be formulated, and each case must be deter- 
mined on its own facts and circumstances. Read v. Read, 
179 Neb. 637, 1389 N. W. 2d 829. 

On the record herein, we cannot say that the plaintiff 
has proved her allegations of extreme cruelty. To con- 
stitute extreme cruelty, the unjustifiable conduct must 
be such as to destroy the legitimate aims and objects of 
matrimony. Workman v. Workman, 164 Neb. 642, 83 
N. W. 2d 368. 

Mere incompatibility does not constitute extreme 
cruelty. Smith v. Smith, 160 Neb. 120, 69 N. W. 2d 321. 

The trial court allowed plaintiff an attorney’s fee of 
$500, which we affirm as adequate herein. We make no 
further allowance herein, but do tax the costs to the 
defendant. 

For the reasons given, the judgment herein is reversed, 
and the cause remanded with directions to dismiss the 
plaintiff’s petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Andrews Van Lines, Inc. v. Nielsen & Petersen, Inc. 


In RE APPLICATION OF ANDREWS VAN LINES, INC. 
ANDREWS VaN Lines, INC., APPELLEE, v. NIELSEN & 
PETERSEN, INC., ET AL., APPELLANTS, IMPLEADED WITH 

MERCHANTS TRANSFER & STORAGE Co., INC., ET AL., 

APPELLEES. 
145 N. W. 2d 584 


Filed October 21, 1966. No. 36265. 


1. Public Service Commissions: Appeal and Error. On appeal 
from an order of the Nebraska State Railway Commission which 
requires the exercise of legislative authority, the only questions 
to be determined are whether or not the commission acted 
within the scope of its powers and whether or not the order 
complained of is reasonable and not arbitrarily made. 

2. Public Service Commissions: Motor Carriers. Evidence of op- 
erations under color of authority may be considered by the 
Nebraska State Railway Commission in determining whether 
or not the proposed service is or will be required by the present 
or future public convenience and necessity. 

The issue of public convenience and necessity 

is ordinarily one of fact and where there is evidence in the 

record to sustain the Nebraska State Railway Commission’s 
order, this court cannot say that it is unreasonable and arbitrary. 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


James E. Ryan, for appellants. 


Nelson, Harding, Acklie, Leonard & Tate, for appellee 
Andrews Van Lines, Inc. 


Heard before WuiTeE, C. J., SPENCER, BROWER, SMITH, 
and McCown, JJ., and C. THomas Wuitz, District Judge. 


McCown, J. 

The Nebraska State Railway Commission granted 
appellee’s application for a certificate of public con- 
venience and necessity authorizing the statewide trans- 
portation of household goods over nonradial irregular 
routes. Competing carriers have appealed. 

The basic issue here centers around the appellee’s 
grandfather certificate issued March 31, 1938, covering 
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appellee’s operations as of the grandfather date of April 
1, 1936. Upon the issuance of the grandfather certificate 
in 1938, the appellee raised a specific question with the 
commission as to whether the language of the certificate 
authorized statewide nonradial operations in accordance 
with those conducted prior to the grandfather date. He 
was advised by the commission that it did. Thereafter 
the appellee continued to provide nonradial statewide 
transportation of household goods as well as radial op- 
erations not involved in this proceeding. This nonradial 
statewide transportation of household goods has been 
continued openly ever since. 

By the late 1940’s and early 1950’s, it was judicially 
determined in other cases that the words “and occasion- 
ally to and from various points within the State.of Ne- 
braska at large” in a certificate did not authorize non- 
radial irregular route statewide operation. In late 1953, 
the motor transportation department, by letter, advised 
the appellee that it was its opinion that under the grand- 
father certificate any shipment which did not either 
originate or terminate in Madison County would be 
outside the scope of the territorial authority. Shortly 
thereafter, under advice of counsel, the appellee com- 
menced proceedings for an order nunc pro tunc to correct 
the commission’s order of March 31, 1938. In 1965 those 
proceedings culminated in Andrews v. Nebraska State 
Railway Commission, 178 Neb. 799, 135 N. W. 2d 712. 
A more complete résumé of the factual situation will be 
found in that case. That case held that the proper func- 
tion of a nunc pro tunc order was not to correct some 
affirmative action which ought to have been taken, but 
was to correct the record which had been made and that 
the evidence was insufficient to establish that the actual 
order entered had been entered by error or mistake. 
The action of the commission in denying the nunc pro 
tunc amendment of its own record was affirmed. The 
present application was filed shortly after that decision. 
During all the time involved, the appellee openly con- 
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tinued to transport household goods over nonradial ir- 
regular routes statewide. 

On appeal from an order of the Nebraska State Rail- 
way Commission which requires the exercise of legisla- 
tive authority, the only questions to be determined are 
whether or not the commission acted within the scope 
of its powers and whether or not the order complained 
of is reasonable and not arbitrarily made. City of 
Scottsbluff v. United Tel. Co. of the West, 171 Neb. 229, 
106 N. W. 2d 12. 

The railway commission originally advised appellee 
that the grandfather certificate authorized the nonradial 
operations which were being conducted. Judicial deci- 
sions many years later interpreted the same language 
in other certificates as not authorizing such operations. 
With the advice of counsel, legal proceedings were then 
commenced to correct or confirm the authority appellee 
claimed to have been legally and continually entitled to 
since the grandfather date. Those proceedings were 
blocked by procedural difficulties, as well as by partially 
missing records both of the commission and of the 
appellee. 

For many years neither the commission nor any com- 
peting carriers took action to challenge the appellee’s 
right or authority to conduct the operations involved 
here, except to resist appellee’s efforts to correct what 
appellee claimed to have been an ancient error. No 
court has yet held that in 1938 the appellee should not 
have been entitled to a grandfather certificate author- 
izing the operations involved here. This court has re- 
fused to redetermine those issues, on the record of the 
proceedings involving them, on procedural or technical 
grounds. The appellee is not a new carrier entering the 
household goods field, and the granting of the application 
will not change the competitive situation in any respect. 
Under such circumstances, it can hardly be said that the 
appellee’s operations were in bad faith, with no legal 
justification, and therefore require a finding of appellee’s 
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unfitness and an absence of color of authority. We be- 
lieve the facts establish that the appellee’s nonradial 
household goods operations were conducted under suffi- 
cient color of authority to support the action of the com- 
mission here. 

Evidence of operations under color of authority may be 
considered by the commission in determining whether 
or not the proposed service is or will be required by the 
present or future public convenience and necessity. 
Preisendorf Transp., Inc. v. Herman Bros., Inc., 169 Neb. 
693, 100 N. W. 2d 865. 


The issue of public convenience and necessity is ordi- 
narily one of fact and where there is evidence in the 
record to sustain the commission’s order, this court can- 
not say that it is unreasonable and arbitrary. Basin 
Truck Co. v. R. B. “Dick” Wilson, Inc., 166 Neb. 665, 90 
N. W. 2d 268. 


For the reasons stated, the order of the railway com- 
mission was proper and is affirmed. 
AFFIRMED. 
BosuauGuH, J., participating on briefs. 


Epwarp McGERR ET AL., APPELLEES, v. ALFRED BEALS ET 
AL., APPELLANTS. 
145 N. W. 2d 579 


Filed October 21, 1966. No. 36271. 


1. Appeal and Error. In testing the sufficiency of the evidence 
to support a judgment, the evidence must be considered in the 
light most favorable to the successful party. 

2. Trial: Appeal and Error. The verdict by a jury based upon con- 
flicting evidence will not be set aside unless it is clearly wrong. 

8. Fraud. Evidence that the defendants knowingly made a false 
representation of a material fact, with the intention that it be 
acted upon, and that the plaintiffs relied thereon to their 
damage will sustain a judgment for damages for false repre- 
sentation. 
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4. Set-Off and Counterclaim. Ordinarily, a debt due at a future 
time cannot be set off against a debt presently due. 


Appeal from the district court for Lancaster County: 
BaRTLET? E. Boyes, Judge. Affirmed. 


William L. Walker, Earl Ludlam, John McArthur, and 
A. James McArthur, for appellants. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for ap- 
pellees. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Newton, District Judge. 


BosLauGu, J. 

This is an action for damages for false representa- 
tions arising out of the sale of a residence property to 
the plaintiffs, Edward McGerr and Barbara J. McGerr. 
The defendant, Alfred Beals, was the owner of the prop- 
erty. The sale was negotiated by the defendant, Action 
Realty Company, Inc., a real estate broker. 

The jury returned a verdict against both defendants. 
Their motions for new trial were overruled and they 
have appealed. Although the defendants have filed 
separate briefs, the principal assignments of error of 
each defendant relate to the sufficiency of the evidence 
to sustain the judgment and the instructions of the trial 
court. 

The property in question is located at 6000 Holdrege 
Street in Lincoln, Nebraska. It is a brick veneer house 
with a full basement. When the house was constructed, 
tile was laid under the basement floor which led to a 
pit located approximately 14 feet south of the south- 
east corner of the house. An automatic electric sump 
pump installed in the pit is connected to a discharge 
tube leading to the street in front of the property. Water 
which collects in the pit is automatically pumped out 
into the street. 

Beals listed the property for sale with Action Realty 
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Company in August 1963. It was shown to the plain- 
tiffs in September 1963 by Richard Svoboda, a sales- 
man employed by the Action Realty Company. Mrs. 
McGerr testified that she told Svoboda that they needed 
a house with a dry basement because they wanted to 
have a bedroom in the basement. When they first looked 
at the house at 6000 Holdrege Street, the basement was 
dry and there was no sign of any water. Nothing was 
said about there being a water problem with the house. 

The plaintiffs inspected the property again about a 
week later. On that occasion Svoboda told the plain- 
tiffs that a sump pump had been installed in the yard 
as a precautionary measure because of the fact that 
water might drain onto the property from the east. 
Svoboda said that the water would not run in and over 
the basement floor but would go into the “pocket” and be 
pumped out to the street. Mrs. McGerr further testified 
that Svoboda said that they would have nothing to 
worry about as far as water coming into the basement 
was concerned. 

The plaintiffs inspected the property a third time on a 
Sunday afternoon during an open house. The basement 
was dry on this occasion and there was no sign of any 
water. The plaintiffs were in the basement of the house 
when Beals and Svoboda arrived. While Beals was in the 
northeast corner of the basement he asked Mrs. McGerr 
to look at the basement and note how perfectly dry it 
was. The plaintiffs agreed to purchase the house on the 
following Tuesday. The contract is dated October 2, 
1963. 

The plaintiffs commenced moving into the house about 
a week later. Water was then coming through the 
basement wall and onto the floor. Water flows in where 
the wall meets the floor and at times covers the entire 
basement floor. The water interferes with the use of 
the basement area, causes the furnace and laundry equip- 
ment to rust, and creates a musty odor in the rest of the 
house. 
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In June 1964, the plaintiffs wrote to- Action Realty 
Company requesting that all of their payments and other 
costs to date plus the expense of moving to another house 
be refunded within 10 days. The plaintiffs were unable 
to reach a settlement with the defendants, and this 
action followed. 

The defendants produced evidence which contradicted 
that of the plaintiffs. The effect of this evidence was 
to present a question for the jury. In testing the suffi- 
ciency of the evidence to support a judgment, the evi- 
dence must be considered in the light most favorable to 
the: successful party. Boardman v. McNeff, 177 Neb. 
534, 129 N. W. 2d 457. The verdict by a jury based upon 
conflicting evidence will not be set aside unless it is 
clearly wrong. Bauerle v. Frosh, ante p. 170, 141 N. W. 
2d 748. 

The evidence is sufficient to sustain a finding that 
the defendants represented that the house had a dry 
basement and that there was no water problem, which 
was untrue. The jury could find that the defendants 
knowingly made a false representation of a material fact, 
with the intention that it be acted upon, and that the 
plaintiffs relied thereon to their damage. The evidence 
in this case is sufficient to sustain the judgment against 
both defendants. 

The defendants contend that the plaintiffs’ letter re- 
questing that all of their payments and other costs be 
refunded was a rescission and a bar to a later action 
for damages. The plaintiffs’ letter was, at least, an offer 
to rescind which was not accepted by the defendants. 
The defendants did not change their position in any way 
and the plaintiffs were not barred from proceeding with 
an action for damages for the misrepresentation. 

By instruction No. 6 the jury was advised that a mere 
expression of opinion honestly made under circumstances 
that do not give another the right to rely thereon is not 
actionable; and that a: statement understood to be an 
expression of opinion, or which could not reasonably be 
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understood to be otherwise, should be disregarded. The 
instruction was not erroneous or prejudicial to the de- 
fendants. 

Instruction No. 7 related to the right of a purchaser 
to rely upon representations where the facts are un- 
known to him, the effect of an investigation by the pur- 
chaser, and the duty to use ordinary prudence to pre- 
vent deception. The defendants claim that the instruc- 
tion was not proper in this case because there was no 
evidence of a latent defect. Although the defendants 
claimed that the plaintiffs had been fully advised con- 
cerning the water problem in the house, the plaintiff’s 
evidence was to the contrary. The instruction was prop- 
erly given. 

Instruction No. 8 related to the duty of the seller to 
disclose a material fact where its suppression is the 
equivalent to a false representation. The instruction 
was proper in view of the plaintiffs’ evidence concerning 
the statements in regard to the sump pump, its purpose, 
and its effect. 

Instruction No. 9 advised the jury concerning notifica- 
tion to a principal of the unauthorized act of an agent, 
and the effect of the failure of the principal to return 
benefits received by him. The instruction was proper 
and appropriate in view of the evidence and the issues 
relating to agency. 

‘By cross-petitions the defendants alleged that the 
plaintiffs were in default, that the defendants had de- 
clared a forfeiture of the contract, and that the court 
should decree its cancellation. The contract provides 
for forfeiture at. the option of seller in the event of a 
default of 60 days in any payment due under the con- 
tract. The evidence established that there had. been no 
default of 60 days’ duration or any attempt by the de- 
fendants to declare a forfeiture. The’ cross-pelitiens 
were “propefly . dismissed. 

By motions, the defendants requested that ‘the judg- 
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ment of the plaintiffs be set off against the balance re- 
maining due on the contract. The contract contains no 
escalation clause other than the option to declare a for- 
feiture in the event of a 60-day default on the part of 
the buyer. Ordinarily, a debt due at a future time cannot 
be set off against a debt presently due. lLyhane v. 
Durtschi, 144 Neb. 256, 13 N. W. 2d 130. The defend- 
ants’ motions were properly overruled. 

The defendants claim that the trial court should have 
instructed the jury concerning the plaintiffs’ duty to 
mitigate the damages. Under the pleadings in this case 
there was no issue concerning mitigation of damages 
and no instruction was required. The plaintiffs sought to 
recover only the difference between the value of the 
property at the time of the sale and what its value 
would have been if the representations of the seller had 
been true. The defendants introduced evidence con- 
cerning the value of the property, and the issue was 
properly submitted to the jury by the instructions of 
the trial court. 

It is unnecessary to consider the other assignments of 
error. The judgment of the district court is affirmed. 

AFFIRMED. 


NEBRASKA STATE BANK, SOUTH SIOUX CITY, NEBRASKA, 
A CORPORATION, APPELLEE, V. FRANCIS L. SHERLOCK, 
APPELLANT. 

145 N. W. 2d 573 


Filed October 21, 1966. No. 36285. 


1. Assumpsit, Action of. Wherever one person has money to which 
in equity and good conscience another is entitled, the law creates 
a promise by the former to pay it to the latter and the obliga- 
tion may be enforced by assumpsit. 

2. Banks and Banking. A bank which pays an overdraft is gen- 
erally entitled to recovcr the amount thereof from the owner of 
the account. 
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Appeal from the district court for Dakota County: 
Joun E. Newton, Judge. Affirmed. 


McCarthy & Kneifl, for appellant. 
Leamer & Graham, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and C. THomas WuitE, Dis- 
trict Judge. 


Brower, J. 

Plaintiff Nebraska State Bank filed its petition in the 
district court for Dakota County to recover $4,238.82, 
which was transferred from the account of Glass Land 
Company to the account of the defendant, Francis L. 
Sherlock. The sum so transferred was thereupon paid 
out by plaintiff on two checks drawn by the defendant 
in the exact amount of the sum transferred. The sum 
so transferred was ordered repaid and was repaid to the 
Glass Land Company as a result of our decision in Glass 
v. Nebraska State Bank, 175 Neb. 673, 122 N. W. 2d 882, 
resulting in an overdraft in defendant’s account. 

Hereafter the plaintiff will be designated as such or 
as the Bank, and Francis L. Sherlock as the defendant. 

Plaintiff in the trial court brought its action for money 
had and received as an unjust enrichment. Defendant’s 
answer denied that he was unjustly enriched at the ex- 
pense of the plaintiff. 

The case was tried to a jury and after both parties 
rested the plaintiff moved for a directed verdict which 
the trial court sustained, and judgment was entered for 
the amount of the sum so transferred and interest. 

Defendant Sherlock has appealed and assigns error 
to the trial court in sustaining plaintiff’s motion, claim- 
ing its action was contrary to the law and the evidence. 

On August 17, 1960, defendant had borrowed $4,500 
from one Eugene Russell for the express purpose of 
covering two checks which were then outstanding against 
his account. This sum was secured by a mortgage to 
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Russell on a half section of land. Russell’s check was 
payable to “Glass Land Co. & Francis L. Sherlock,” the 
defendant. It bore a notation on its face, “Escrow ac- 
count on Sherlock Farm & Bar.” The check was prop- 
erly endorsed, “Francis L. Sherlock, Glass Land Co. By 
Oris Glass.” It was deposited in the account of Glass 
Land Company on August 18, 1960. On August 19, two 
checks drawn by defendant were presented to the plain- 
tiff Bank for payment. The funds in defendant’s ac- 
count were insufficient to pay them. A teller of plain- 
tiff testified he was verbally authorized by Mr. Glass 
to transfer the exact amount, $4,238.82, required to pay 
the two checks to the defendant’s account, which was 
done and the checks were paid. This court, in Glass v. 
Nebraska State Bank, supra, found the teller was not 
authorized to make the transfer and judgment was en- 
tered against the Bank therefor. The Bank thereupon 
paid the Glass Land Company the amount of the judg- 
ment with interest and thereafter brought this action. 
The two checks of the defendant which were honored 
from the funds so transferred were checks for liquor 
purchased by defendant, a liquor licensee. Thereafter, 
on July 14, 1962, the defendant repaid Russell the sum 
he had borrowed from him. Defendant testified he 
later knew of the deposit to his account and that the 
checks were paid thereby, that the Bank had to repay 
the amount transferred to Glass Land Company, and 
that the defendant has never repaid the plaintiff al- 
though it has made demand therefor. The Glass Land 
Company will hereafter be referred to as Glass and 
Eugene Russell as Russell. 

Plaintiff cites Barker v. Wardens & Vestrymen of St. 
Barnabus Church, 171 Neb. 574, 106 N. W. 2d 858, hold- 
ing: “Wherever one person has money to which in 
equity and good conscience another is entitled, the law 
creates a promise by the former to pay it to the latter 
and the obligation may be enforced by assumpsit.” See, 
also, Estate of Devries v. Hawkins, 70 Neb. 656, 97 N. W. 
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792; McCormick Harvesting Mach. Co. v. Stires, 68 Neb: 
432, 94 N. W. 629;.58 C. J. S., Money-Received, §-1, p: 
906. Plaintiff Bank contends the present action is one 
to recover an overdraft arising in defendant’s account 
and that a bank which pays an overdraft is generally 
entitled to recover the amount thereof from the owner of 
the account. Bank of Benson v. Swanson, 107 Neb. 687, 
187 N. W. 88; 9 C. J. S., Banks and Banking, § 353b, p. 703. 
- Defendant, while not disputing the general rules 
stated, contends in the present case the payment cannot 
be recovered. He cites certain authorities dealing with 
the subject of the recovery of payments erroneously 
made which he claims should govern in the present case 
to the exclusion of the rules urged by plaintiff and 
hitherto stated. He cites 40 Am. Jur., Payment, § 205, 
p. 856, where it is stated: “The question whether money 
paid under a mistake of law may be recovered is an 
ancient one and has provoked much dispute, but the 
trend of modern authority is strongly in favor of the 
rule that, as between individuals, money voluntarily 
paid on a claim of right, with full knowledge of all the 
facts, in the absence of fraud, duress, or compulsion, can- 
not be recovered back merely because the party at the 
time of payment was ignorant of or mistook the law as 
to his liability. The illegality of the demand paid con- 
stitutes, of itself, no ground for relief.” (Italics supplied.) 
Essentially the same rule is stated in 70 C. J.S., Payment, 
§ 156, p. 362. There the essence of the rule stated is that 
where one, under like misapprehension of the law but 
with the similar knowledge of the facts, pays money on 
a demand not legally enforceable against him, he can- 
not recover. The rules mentioned and the multitude of 
cases cited by the texts encompass a situation where the 
payor because of a mistake as to the law makes pay- 
ment on the “demand” or “claim of right” of the payee. 
This the payor does under the erroneous impression it 
is a legal obligation owed the payee. Such a situation 
existed in Malec v. ASCAP, 146 Neb. 358, 19 N: W. 2d 
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540, where this court, in discussing the basis of the rule, 
stated: “In Weber v. Kirkendall, supra, this court said: 
‘But one threatened with civil process, unaccompanied 
by any act of hardship or oppression, is required to make 
his defense in the first instance to the merits of the 
claim, and cannot postpone litigation by paying the de- 
mand and afterward maintain an action therefor.’ 

“The reason of the rule that money voluntarily paid 
with full knowledge of the facts can never be recovered 
and its propriety are quite obvious when applied to a 
case of payment on a mere demand of money unaccom- 
panied with any power or authority to enforce such de- 
mand, except by suit at law. In such case, if the party 
would resist an unjust demand, he must do so at the 
threshhold. The parties treat with each other on equal 
terms, and if litigation is intended by the one of whom 
the money is demanded, it should precede payment. 
When the person making the payment can only be 
reached by a proceeding at law, he is bound to make his 
defense in the first instance, and he cannot postpone 
the litigation by paying the demand in silence and after- 
ward suing to recover the amount paid.’ 21 R.C.L., sec. 
166, p. 143.” In the case before us, the defendant made 
no demand and asserted no claim of right to the pay- 
ment. Any error of the Bank as to the law arose from 
a misconception of the legal sufficiency of the instruc- 
tions obtained from Glass as to the transfer of the credit. 
There is no suggestion that the plaintiff considered any 
obligation of it to the defendant motivated the transfer. 
Any mistake of law made by the Bank did not relate to 
rights between the defendant and the Bank, but be- 
tween it and Glass. The rules cited with respect to the 
denial of recovery of a payment made under a mistake 
of law has no application to the case before us. 

The defendant next takes the position that the trans- 
fer was due to a mistake of fact and that it cannot be 
recovered from him because he has changed his position 
to his prejudice in reliance thereon. Although many 
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authorities are quoted by defendant, his claims with 
respect to their applicability to the present case are ob- 
scure. He cites rules of law stating that where one 
makes payment to a lienholder under a mistaken belief 
that the payor has an interest in the property and the 
lien is discharged or impaired, the person making the 
payment cannot recover. The plaintiff here made no 
payment under such circumstances and these authorities 
are not in point. Defendant apparently claims he sub- 
sequently paid off the Russell mortgage and finds him- 
self without the proceeds of the loan which was given to 
Glass. This is apparently claimed to be the change of 
position which constitutes the prejudice. There is noth- 
ing to show that the Bank knew anything about the de- 
fendant’s mortgage to Russell, nor the payment of the 
proceeds to Glass. The Bank placed the money in the 
defendant’s account. When defendant endorsed Rus- 
sell’s check and it was deposited to the Glass account, 
the proceeds in the account, as far as the Bank was con- 
cerned, became the property of Glass. The mistake of 
the Bank, whether of law or fact, arose between it and 
Glass. The defendant received the deposit from the 
plaintiff by reason of the mistake. The questioned trans- 
fer was specifically intended to pay the checks for 
liquor previously given by the defendant and presented 
to the Bank to be honored. The proceeds of the loan 
procured by the defendant was for the same purpose. 
Defendant desired the checks to be honored and they. 
were immediately paid. The defendant received the 
inventory of liquor that was the consideration for his 
checks. If there is something due the defendant from 
Glass, it was not caused by the action of the Bank but 
by the endorsement of Russell’s check by the defendant. 
That is a matter between the defendant and Glass. We 
conclude that the defendant’s citations of authority are 
not applicable. The mistake of the Bank resulted in the 
defendant’s enrichment at the Bank’s expense. His 
rights against Glass were not impaired thereby and he 
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has not changed his position because of the transfer to 
his prejudice in a manner that would defeat the plain- 
tiff’s right to recover the overdraft. 

The trial court committed no error in directing a ver- 
dict for the plaintiff on the undisputed evidence dis- 
closed. Its judgment entered was in all respects proper 
and the same is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. GENE STEINHAUSEN, 
AFPELLANT. 
145 N. W. 2d 584 


Filed October 21, 1966. No. 36300. 


Criminal Law. The action of the district court in imposing 
sentence and denying probation in a criminal prosecution will 
not be disturbed on appeal unless the record shows an abuse of 
discretion. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Merril R. Reller and Donald R. Hays, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Manasiz, District Judge. 


SMITH, J. 

Defendant, having been convicted of assault with in- 
tent to commit rape, was sentenced to 2 years in the 
penal complex. He has appealed, contending that the 
district court erred in denying probation. 

The evidence establishes that the contention of de- 
fendant is without merit. The action of the district 
court in imposing sentence and denying probation will 
not be disturbed on appeal unless the record shows an 
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abuse of discretion. See, § 29-2218, R. R. S. 1943; State 
v. Hylton, 175 Neb. 828, 124 N. W. 2d 230. There was no 
abuse in the present case. , 


The judgment is affirmed. 
AFFIRMED. 


GEORGE W. FARMER, SPECIAL ADMINISTRATOR OF THE 
ESTATE OF JEFFREY FARMER, DECEASED, APPELLANT, V. 
S.M.S. TrucKING COMPANY, A CORPORATION, ET AL., 
APPELLEES, 

145 N. W. 2d 922 


Filed October 28, 1966. No. 36197. 


1. Negligence. Negligence is defined as a failure to do what rea- 
sonable and prudent persons would ordinarily have done under 
the circumstances and situation, or the doing what reasonable 
and prudent persons under the existing circumstances would not 
have done. 

Knowledge is fundamental to liability for negligence. 
The very concept of negligence presupposes that the party 
charged therewith either fails to foresee an unreasonable risk 
of injury to another, or could have foreseen it had he conducted 
himself as a reasonably prudent person. 

3. Trial: Appeal and Error. When a verdict, had it been obtained, 
could only have been based upon speculation or conjecture, it 
can not be sustained. 

When plaintiff as a matter of law would not 

have been entitled to a verdict had the cause been submitted upon 

his theory of the case, failure to submit such theory is without 
prejudice. 


Appeal from the district court for Douglas County: 
RupoLeH Tesar, Judge. Affirmed. 


Schrempp, Lathrop, Rosenthal & Bruckner, for ap- 
pellant. 


Cassem, Tierney, Adams & Henatsch and Charles F. 
Gotsch, for appellees. 

Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Newron, District Judge. 
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Newtown, District Judge. 

This is an action brought by George W. Farmer, 
Special Administrator of the Estate of Jeffrey Farmer, 
deceased, as plaintiff, against S.M.S. Trucking Com- 
pany, a corporation, and Arthur B. Custer as defendants. 

The allegations of plaintiff’s petition material to this 
appeal are that on June 12, 1963, plaintiff’s decedent was 
operating a bicycle in an easterly direction on West 
Dodge Road in Omaha, Douglas County, Nebraska; that 
at such time defendant, Arthur B. Custer, was operating 
a tractor and semitrailer loaded with sand and gravel 
in an easterly direction on West Dodge Road; and that 
on approaching the intersection of One Hundred Sixty- 
eighth Street plaintiff’s decedent made a left turn and 
was struck by the truck operated by the defendant, 
Arthur B. Custer, and belonging to the defendant, 
S.M.S. Trucking Company, a corporation. The petition 
charges the defendants with negligence in failing to 
keep a proper lookout, in failing to keep the truck under 
proper control, and in operating the truck at an exces- 
sive rate of speed under the existing circumstances. It 
further charges the defendant, S.M.S. Trucking Com- 
pany, only, with negligence in furnishing its employee 
a vehicle which it knew or should have known had de- 
fective brakes in that it exerted an unequal retarding 
power. 

Defendants’ answer denied the allegations of plain- 
tiff’s petition above set forth; and charged plaintiff’s de- 
cedent with contributory negligence, and with confront- 
ing the defendant Custer with a sudden emergency not 
of his making. For reply plaintiff denied the new mat- 
ter in defendants’ answer contained. 

The court instructed the jury on all the material 
allegations of negligence contained in plaintiff’s petition, 
but did not instruct the jury that it might bring in a 
verdict against the employer, S.M.S. Trucking Com- 
pany, a corporation, notwithstanding it might find that 
the defendant Custer was free from negligence. This 
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is plaintiff’s principal contention of error and is based 
upon the allegation that a truck with defective brakes 
was furnished the driver thereof. 

The evidence, which is uncontroverted, is in substance 
as follows: Plaintiff’s decedent was a 9-year-old boy 
who lived on One Hundred Sixty-eighth Street to the 
north of Dodge Road. He was riding his bicycle in an 
easterly direction along the right-hand or southernmost 
edge of Dodge Road. The defendant Custer, also travel- 
ing in an easterly direction, overtook plaintiff’s decedent 
and on doing so turned into the left-hand or passing lane 
for eastbound traffic. When 40 or 50 feet behind the 
bicycle he “beeped” his horn. Plaintiff’s decedent looked 
over his shoulder at him and then proceeded to make a 
left-hand turn across the highway in front of the truck. 
The truck veered further to the left and the boy was 
struck at a point about on the centerline of the highway 
by the left front fender and headlight of the truck which 
continued across the centerline for a distance of approxi- 
mately 100 feet as subsequently shown by skid marks 
of the left rear dual tires on the tractor or trailer. 
Skid marks were not left by any of the other wheels or 
tires on the vehicle. The driver of the truck testified 
that as plaintiff’s decedent turned to the left, he applied 
the brakes on the truck and went straight ahead, but 
that the truck pulled somewhat to the left across the 
centerline as mentioned. After the accident the truck 
was unloaded and then driven, it being an International 
truck, to the International Harvester Company in Omaha 
where the brakes were thoroughly checked by the serv- 
ice manager, an experienced mechanic, who found it 
to be in all respects in good working order. This indi- 
vidual further testified that skidding by the one set of 
dual tires could result from several causes other than 
defective brakes, such as turning or swerving, shifting 
the weight of the load from one set of duals, shifting 
of the load, the condition of the tires whether smooth or 
with rib tread, the amount of per square inch of tire on 
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the road surface, or condition of the road surface; and 
that turning from the right to the left would remove 
some of the weight from the left wheels, cause them to 
skid, and that once they started to skid they would be- 
come hot and continue to skid. 

On these facts the jury found generally for both de- 
fendants, and upon these facts the plaintiff contends 
that the instruction as to separate verdicts should have 
been given. 

Negligence is defined as ‘“‘a failure to do what reason- 
able and prudent persons would ordinarily have done 
under the circumstances and situation, or doing what 
reasonable and prudent persons under the existing cir- 
cumstances would not have done.” Eaton v. Merritt, 
135 Neb. 363, 281 N. W. 620. It necessarily follows that 
in this case before negligence can be imputed to de- 
fendants due to defective brakes, it must appear that 
defendants either knew or in the exercise of ordinary 
care should have known of the alleged defective con- 
dition. There is no evidence whatsoever in this record 
charging the defendants with such knowledge or of the 
existence of any condition which would charge defend- 
ants with such knowledge. 

Knowledge is fundamental to liability for negligence. 
The very concept of negligence presupposes that the 
party charged therewith either fails to foresee an un- 
reasonable risk of injury to another, or could have fore- 
seen it had he conducted himself as a reasonably prudent 
person. American Air Lines, Inc. v. Shell Oil Co., Inc., 
355 Mich. 151, 94 N. W. 2d 214; Minder v. Peterson, 254 
Minn. 82, 93 N. W. 2d 699; Amelsburg v. Lunning, 234 
Towa 852, 14 N. W. 2d 680; Wadzinski v. Cities Service 
Oil Co., 275 Wis. 84, 80 N. W. 2d 816; Scarborough v. 
Aeroservice, Inc., 155 Neb. 749, 53 N. W. 2d 902, 30 A. L. 
R. 2d 1159. 

The sole evidence in this record that indicates in any 
manner whatsoever a possibility of defective brakes 
or that the brakes did not exert an equal retarding 
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force on all wheels is that of the defendant Custer, who 
said that the truck pulled slightly to the left when the 
brakes were applied and the fact that only one set of 
duals left skid marks. The undisputed evidence indi- 
cates that this situation could have been caused by 
numerous other possibilities and that on subsequent ex- 
amination the brakes were in excellent working order 
and exerted an equal retarding force on each wheel. 
Under such circumstances a jury could only arrive at 
the conclusion that the brakes were defective by means 
of speculation or conjecture, and a verdict based upon 
speculation or conjecture can not be sustained. Secur- 
ities Investment Corp. v. Krejic, 132 Neb. 146, 271 N. W. 
287; Springer v. Henthorn, 169 Neb. 578, 100 N. W. 2d 
521; Odom v. Willms, 177 Neb. 699, 131 N. W. 2d 140. 

The jury in this case rendered a verdict for the de- 
fendant Custer, the driver of the truck, although he was 
charged with a failure to maintain adequate control of 
his vehicle. Certainly defective brakes would under 
the circumstances presented here be a matter of in- 
terest in determining whether or not the defendant did 
exercise reasonable control of his vehicle. The question 
of control was submitted to the jury and resolved in 
favor of the defendant Custer. This would perhaps be 
sufficient answer to plaintiff’s contention, but in any 
event since the plaintiff as a matter of law would not 
have been entitled to a verdict against the defendant, 
S.M.S. Trucking Company, a corporation, on the charge 
that it had furnished a truck with defective brakes to 
its driver, there can be no prejudice to plaintiff. Odom 
v. Willms, supra. 

For the reasons stated, the judgment of the trial 
court should be and hereby is affirmed. 
AFFIRMED. 
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Frank L. LEE, APPELLEE, V. RALSTON SCHOOL DISTRICT, 
DoucLas County, NEBRASKA, APPELLANT. 
145 N. W. 2d 919 


Filed October 28, 1966. No. 36274. 


1. Master and Servant. The refusal of an employer to allow an 
employee to perform the duties required of him by his employ- 
ment amounts to his dismissal from such employment. 


The proper remedy for the wrongful discharge of an 
employee is an action for damages for the breach of the contract 
of employment. 


The measure of damages in a suit for breach of con- 
tract for personal services is the amount of the salary agreed 
upon for the period involved less the amount which the servant 
earned or, with reasonable diligence, might have earned from 
other employment during that period. 

Where an employee who has been wrongfully discharged 
obtains other employment during the unexpired term of the 
contract, which is not consistent with the performance of all of 
the duties required under the original contract, the employer 
is entitled to a reduction in damages by reason of the employee’s 
earnings in the subsequent employment. 


Appeal from the district court for Douglas County: 
Rupo.tpH TesAR, Judge. Reversed and remanded. 


Shrout, Hanley, Nestle & Corrigan, for appellant. 
Story, Carl & Parker, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Manasiz, District Judge. 


Bos.aucuH, J. 

The plaintiff, Frank L. Lee, was employed by the de- 
fendant, Ralston School District, as superintendent of its 
schools for a term of 3 years commencing July 1, 1961. 
On January 21, 1963, the defendant relieved the plain- 
tiff of his duties but continued to pay his salary until 
November 1963. The plaintiff then commenced this 
action to recover the salary and expense allowances 
alleged to be due the plaintiff under the contract from 
November 1963 through June 1964. 
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The defendant’s answer alleged that the plaintiff had 
obtained other employment and denied that there was 
any amount due the plaintiff under the contract. By 
counterclaim the defendant sought to recover the pay- 
ments made to the plaintiff for June through October 
1963. 

A jury was waived and the action tried to the court. 
The trial court found that the plaintiff was entitled to 
recover an amount equal to the salary alleged to be due 
under the contract, with interest, and dismissed the coun- 
terclaim. The defendant’s motion for new trial was 
overruled and it has appealed. 

The action of defendant in relieving the plaintiff of 
his duties under the contract was the equivalent of a 
dismissal or discharge. Schlueter v. School Dist. No. 
42, 168 Neb. 443, 96 N. W. 2d 203. Although the de- 
fendant alleged that the plaintiff had been discharged 
for cause, there was a complete failure of proof in that 
regard. The plaintiff’s rights as against the defendant 
are those of an employee who has been wrongfully dis- 
charged from his employment. 

From the allegations of the petition, it would appear 
that the action was brought to recover wages due under 
a contract for personal services. In some states an em- 
ployee who has been wrongfully discharged may sue for 
his wages under the doctrine of constructive service. 
See, 35 Am. Jur., Master and Servant, § 53, p. 484; 56 
C.J.S., Master and Servant, § 50, p. 444. The doctrine of 
constructive service has never been adopted in this state, 
and the proper remedy for the wrongful discharge of an 
employee is an action for damages for the breach of the 
contract of employment. 

The judgment in this case was for the entire amount 
remaining due the plaintiff under the contract. The 
question that must be determined is whether the evi- 
dence will sustain a judgment for that amount. 

The measure of damages in a suit for breach of con- 
tract for personal services is the amount of the salary 
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agreed upon for the period involved less the amount 
which the servant earned or, with reasonable diligence, 
might have earned from other employment during that 
period. Schlueter v. School Dist. No. 42, supra. 

In this case the plaintiff testified that he was placed 
on temporary duty as a naval officer on July 15, 1963; 
that his rank was that of commander; that his duty was 
that of recruiting officer for the Naval Reserve in the 
Omaha area; that he was stationed at Fort Omaha and 
had offices there; and that his total pay and allowances 
per month as a naval officer were greater than his salary 
per month under the contract with the defendant. 

The plaintiff further testified that he did not keep 
regular office hours while on naval duty; that some- 
times he would be in his office at 9 o’clock in the morn- 
ing, at other times at 1 o’clock in the afternoon, and at 
other times not until 5:30 or 6 o’clock in the evening. The 
work consisted of preparing material to be mailed to 
prospective recruits, arranging for interviews, and ar- 
ranging for teams to go out and talk to the parents of 
prospective recruits. The plaintiff also testified that 
most of the work was done in the evenings, some on 
Saturday, and occasionally on a Sunday. The work in- 
volved travel in Omaha and occasionally out of town. 
His first tour of duty terminated in December 1963, and 
was followed by a second tour of duty that ended in 
May 1964. 

The record in this case will not sustain a finding that 
the plaintiff’s employment as a naval officer after his 
discharge by the defendant was part-time work or con- 
sistent with the performance of all the duties of a su- 
perintendent of schools under the contract of employ- 
ment with the defendant. The defendant is entitled to a 
reduction in damages by reason of the plaintiff’s earnings 
while on duty as a naval officer during 1963 and 1964 
to the extent that his duty as a naval officer was not con- 
sistent with the performance of his contract with the 
defendant. The evidence will not sustain a judgment 
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for the entire amount remaining due under the contract. 

The plaintiff argues that the judgment must be af- 
firmed because the defendant is estopped from denying 
that the plaintiff’s contract was “purchased” by it. The 
argument appears to be based upon a statement made by 
the president of the defendant’s board. 

At the meeting of the board on January 21, 1963, the 
president requested the plaintiffs resignation. When 
this was refused, the president stated: “ ‘In that case 
we have no option other than to buy your contract.’ ” 

The petition in this case sought recovery under the 
original contract. The plaintiff alleged that he was 
“ready and willing to assume and perform all acts 
required of him by the contract.” In a letter to the de- 
fendant’s board on November 15, 1963, the plaintiffs 
attorney stated that the plaintiff was ready and willing 
to assume the duties of superintendent and do every- 
thing required of him by the contract. 

There is no pleading or proof of any agreement be- 
tween the plaintiff and the defendant whereby the de- 
fendant “purchased” or “bought up” the contract. The 
resolution of the defendant’s board merely stated that 
the plaintiff’s salary would be paid on a monthly basis 
until the expiration date. The plaintiff’s contention is 
without merit. 

The judgment of the district court is reversed and the 
cause remanded for a determination of the damages due 
the plaintiff for the defendant’s breach of the contract 
of employment. 


REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, v. RicHarD D. SNYDER, 
APPELLANT. 
146 N. W. 2d 67 


Filed October 28, 1966. No. 36305. 


1. Constitutional Law: Criminal Law. Once a defendant, under 
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the advice of counsel, requests or submits to an examination 
by court-appointed psychiatrists, he is not constitutionally en- 
titled to the presence of his counsel at the examination. 

2. Criminal Law. The otherwise valid conviction of a defendant 
properly represented by counsel in a criminal case is not ren- 
dered void or voidable solely because at a pretrial police inter- 
rogation the defendant was denied counsel, and was not warned 
of his absolute right to remain silent. 

8. Constitutional Law: Criminal Law. Under the Post Conviction 
Act, the sentencing court has discretion to adopt reasonable pro- 
cedures for determining what the motion and the files and rec- 
ords show, and whether any substantial issues are raised before 
granting a full evidentiary hearing. 

Post conviction remedies are intended for those 

cases where a miscarriage of justice may have occurred, and not 

to secure a routine review for any defendant dissatisfied with 
his sentence. 


Appeal from the district court for Adams County: 
Epmunp Nuss, Judge. Affirmed. 


Richard D. Snyder, pro se. 


Clarence A. H. Meyer, Attorney General, Richard H. 
Williams, and Lester R. Seiler, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Manasiz, District Judge. 


Waite, C. J. 

This is a proceeding by motion under the Post Con- 
viction Act, sections 29-3001 to 29-3004, R. S. Supp., 1965. 

On June 22, 1965, a complaint was filed charging the 
defendant with rape and assault with intent to commit 
rape on June 19, 1965. A hearing was held before the 
county judge on June 22, 1965, in which the defendant 
was represented by counsel, and he entered a plea of 
not guilty to both counts of the information. On July 
19, 1965, defendant, with counsel, appeared in county 
court and waived preliminary hearing, and defendant 
was bound over for trial to the district court. On July 
30, 1965, defendant appeared in district court with coun- 
sel and moved that the court order the defendant be 
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given a psychiatric examination, and the court so ordered. 
Defendant was examined at the Hastings State Hospital 
and a copy of the report was sent to the court, the 
county attorney, and the defense counsel. On August 
20, 1965, defendant appeared in court with his counsel, 
waived the reading of the information, and pleaded 
guilty to Count I (rape) of the information. After a 
presentence investigation, defendant appeared with coun- 
sel before the court on August 27, 1965, and was sen- 
tenced to 12 years in the Nebraska Penal and Correc- 
tional Complex. 

The district court held that the motion and the files 
and records in the case showed that the petitioner was 
entitled to no relief. See § 29-3001, R. S. Supp., 1965. 
This appeal followed. 

Defendant alleges that upon his arrest and interroga- 
tion he was never advised of his right to remain silent 
and to consult with an attorney, and contends he was 
questioned in the psychiatric examination without the 
assistance of counsel. The record shows that at every 
stage of these proceedings defendant was represented 
by counsel. Although he asserts he was interrogated at 
some time subsequent to his arrest without being ad- 
vised as to his right to remain silent and have the as- 
sistance of counsel, there is nothing in the record what- 
soever to indicate that the result of any interrogation 
was ever used against the defendant at any stage of the 
proceeding. He voluntarily pleaded guilty with the 
assistance of counsel and he had counsel represent him 
throughout the proceedings from some time prior to his 
arraignment in county court. The otherwise valid con- 
viction of a defendant properly represented by counsel 
in a criminal case is not rendered void or voidable solely 
because at a pretrial police interrogation, the defendant 
was denied counsel, and was not warned of his obsolute 
right to remain silent. State v. Silvacarvalho, ante p. 
755, 145 N. W. 2d 447. 

The defendant argues that he was denied counsel at 
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a “critical stage in the proceedings,” during the taking 
of a psychiatric examination. The record shows that 
this examination was ordered by the court on the re- 
quest of the defendant in open court with his counsel 
present. The proper rule is that, once a defendant, 
under the advice of counsel, requests or submits to an 
examination by court-appointed psychiatrists, he is not 
constitutionally entitled to the presence of his counsel 
at the examination. In re Spencer, 63 Cal. 2d 400, 46 
Cal. Rptr. 753, 406 P. 2d 33 (1965). See, also, Durst v. 
Superior Court of Los Angeles County, 222 Cal. App. 
2d 447, 35 Cal. Rptr. 143, 7 A. L. R. 3d 874 (1963). There 
is no merit to this contention. 

The records and files in this case establish that the 
defendant is entitled to no relief. The sentencing court 
has discretion to adopt reasonable procedures for de- 
termining what the motion and the files and records 
show, and whether any substantial issues are raised be- 
fore granting a full evidentiary hearing. State v. Woods, 
ante p. 282, 142 N. W. 2d 339; State v. Silvacarvalho, 
supra. 

Post conviction remedies are intended for those cases 
where a miscarriage of justice may have occurred, and 
not to secure routine review for any defendant dissatis- 
fied with his sentence. State v. Clingerman, ante p. 344, 
142 N. W. 2d 765; State v. Silvacarvalho, supra. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 


Vytautas J. ARLAUSKAS, APPELLEE, Vv. WESTERN ELECTRIC 
COMPANY, APPELLANT. 
145 N. W. 2d 925 


Filed October 28, 1966. No. 36342. 


Workmen’s Compensation. Held, that under the Workmen’s Com- 
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pensation Act plaintiff sustained a permanent partial disability 
from organic heart disease and a cardiac arrest. 


Appeal from the district court for Douglas County: 
Pau. J. GarrottTo, Judge. Affirmed. 


Fraser, Stryker, Marshall & Veach, for appellant. 
Sodoro & Meares, for appellee. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and C. THomas Wuite, Dis- 
trict Judge. 


SMITH, J. 

The issue in this workmen’s compensation case is 
whether plaintiff was permanently disabled because of 
a cardiac arrest and organic heart disease. The right to 
compensation is unquestioned otherwise. A single judge 
of the compensation court denied the claim, but on direct 
appeal the district court found a permanent partial dis- 
ability. The employer company has appealed. 

Plaintiff, who was 30 years of age, had no history of 
heart disease. He sustained the cardiac arrest April 
9, 1963, minutes after he had ingested a penicillin tablet 
under supervision of a company nurse. A short time 
passed before Dr. Tranisi, a company physician, arrived. 
Plaintiff looked like a man in severe shock with pro- 
fuse diaphoresis. Pulse and blood pressure were im- 
perceptible. Responding to emergency treatment, plain- 
tiff described the onset. After a sensation of itching and 
swelling all over, he had suffered from shortness of 
breath, vomiting, and severe epigastric cramps. 

Abnormalities were present subsequent to the emer- 
gency treatment. Plaintiff could distinguish only gross 
objects and light, and his right eye appeared to be 
deviated externally. Pulse was perceptible but quite 
rapid. Blood pressure of 60/40 was first ascertained in 
10 or 15 minutes. Plaintiff felt cold inside, and he soon 
developed intermittent muscular contractions typical of 
a severe chill. 
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Plaintiff was hospitalized April 9 to 12, 1963, under 
the care of Dr. Tranisi in consultation with Dr. Fang- 
man, an internist. At the time of admission plaintiff 
had a blood pressure of 112/74 and a pulse of good 
quality. Dr. Tranisi recorded this impression: ‘“Ana- 
phylactic type reaction, etiology indefinite, possibly sec- 
ondary to ingestion penicillin tablet.” Plaintiff resumed 
handling storeroom materials for the company on April 
22, 1963, but he was restricted by the doctors to light 
manual labor until June 11, 1963. 

Plaintiff quit his job November 1, 1963, for unrelated 
reasons. He was employed by Swift and Company from 
November 1963, to February 1965, at manual labor which 
was not quite so hard as his former work. An employ- 
ment questionnaire shows that he denied having heart 
disease. Yet in testimony and statements to doctors 
he complained of suffering weekly from shortness of 
breath and chest pain. He also testified to a misunder- 
standing of the question. 

The medical opinions, together with supporting data, 
are contained in written reports. Dr. Fangman in June 
1964, referred to plaintiff’s complaints, and then said: 
“T would not eliminate the possibility of a cardiac neu- 
rosis with anxiety state. Any absolute statement re- 
garding the absence of organic disease at this moment 
is going to require more intensive diagnostic evaluation 
* * *” He concluded in July 1964, that plaintiff was 
not disabled permanently. The doctor noted minor 
electrocardiographic changes April 10, 11, and 12, 1963, 
and in May 1964, but he found the cardiogram within 
normal limits. 

Dr. Hartigan, an internist, made an examination in 
June 1964, at the request of plaintiff’s attorney. Plain- 
tiff, besides reiterating his complaints, mentioned a hos- 
pitalization of several weeks and a doctor’s disclosure of 
damage to the heart muscle. The heart on examination 
had regular rhythm, strong tones, and no murmur. An 
electrocardiogram demonstrated some inversion of the 


VoL. 180] SEPTEMBER TERM, 1966 793 


Arlauskas v. Western Electric Co. 


T waves in the 4th, 5th, and 6th precordial leads, but it 
otherwise was not remarkable. A double two step test 
showed an increase in rate, no other abnormal change, 
and no coronary insufficiency at the time. Dr. Hartigan 
found a permanent disability of 10 per cent, but he also 
said: 

“It is my impression that this man suffered an acute 
allergic reaction. From his history apparently there 
was some myocardial injury at that time. There were 
only minimal residual findings of this present on his 
cardiogram at this time. * * * I would assume from his 
story that he had suffered myocardial damage from 
which he has recovered well. He states that his exer- 
cise tolerance is not up to what it was before. This could 
be the result of his myocardial injury plus the enforced 
inactivity. I think he has made a good recovery. I 
would suspect that his long-term prognosis is good.” 

Counsel says that we should disregard the opinion of 
Dr. Hartigan because plaintiff misrepresented damage 
to the heart muscle and the length of hospitalization. 
Accuracy was not essential. The representation of dam- 
age was not misleading, for the Chief, Benefit and Em- 
ployee Service Section, had written in May 1963: “1. 
Is there permanent damage to his heart? 2. If so, is it 
related to the penicillin reaction? * * * Question num- 
ber one has been deferred for the present. While the 
EKG’s taken do indicate non-specific changes, our Medi- 
cal Department cannot say at this time whether or not 
this is of a permanent or transient nature. In regard 
to question number two, whether the condition is per- 
manent or not, it is our Medical Department’s opinion 
that the severe reaction likely was due to the ingestion 
of a penicillin tablet in the absence of any other pre- 
cipitating factor.” 

A company doctor said in a memorandum of April 
13, 1964: “The electrocardiogram changes previously 
reported do not necessarily constitute actual damage as 
the result of this episode. These changes may have 
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been present prior to the episode and certainly are not 
indicative of any permanent residual damage arising 
from a specific incident.” © 

On de novo review we are influenced by the prior - 
negative history, the severity of the penicillin reaction, 
the complaints of weekly chest pain and shortness of 
breath, the opportunity of the district court to observe 
the demeanor of plaintiff, and the opinion by Dr. Harti- 
gan. We have considered those facts operating against 
an award, but we conclude that the judgment is correct. 

A fee of $350 is allowed to plaintiff for services ren- 
dered by his attorney in this court. 

AFFIRMED. 


PauL RHODES, APPELLANT, Vv. THE CONTINENTAL INSURANCE 
CoMPANY, A CORPORATION, APPELLEE. 
PauL RHODES, APPELLANT, V. AETNA INSURANCE COMPANY, 
A CORPORATION, APPELLEE. 

Pau. RHODES, APPELLANT, v. NATIONAL FIRE INSURANCE 
CoMPANY OF HARTFORD, A CORPORATION, APPELLEE. 
146 N. W. 2d 66 
Filed November 4, 1966. Nos. 36068, 36069, 36070. 


SUPPLEMENTAL OPINION 


Appeals from the district court for Morrill County: 
Joun H. Kuns, Judge. On motion for rehearing. See 
ante p. 10, 141 N. W. 2d 415, for original opinion. Mo- 
tion for rehearing overruled. Affirmed. 


Paul Rhodes, pro se. 
Haney, Walsh & Wall, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Newton, District Judge. 


SPENCER, J. 
We affirmed judgments for the defendants in an 
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opinion appearing at ante p. 10, 141: N. W. 2d 415. In 
that opinion we refused to consider the unconstitution- 
ality of section 44-501, R. R. S. 1943, because the record 
did not indicate the issue was raised in the district court. 
On rehearing herein, the plaintiff contended that the 
issue had been raised in the district court. The indication 
now is that the plaintiff orally raised it in his argument 
on the defendants’ demurrers. Consequently, it is not 
reflected in any way by the pleadings or the record 
herein. 

The issue of the statute of limitations appears from 
the face of plaintiff’s petition. It was therefore properly 
raised by demurrer. This is a court of review. The 
rule that the unconstitutionality of a statute cannot be 
raised for the first time in this court requires that the 
issue be apparent from the pleadings or be evident from 
the record made in the trial court. If the plaintiff 
wished to inject the unconstitutionality of section 44- 
501, R. R. S. 1943, the proper procedure would have been 
to have amended his petition after the demurrers were 
sustained. By electing to stand on the sustaining of 
the demurrers, he has foreclosed the presentation of 
that issue in this court. 

We adhere to our original opinion and judgments. 
Motion for rehearing overruled. 

AFFIRMED. 


PAULA E. OTTE, APPELLANT, V. JOHN ALVIN TAYLOR, . 
APPELLEE. 
146 N. W. 2d 78 


Filed November 4, 1966. No. 36246. . 


1. Trial: Appeal and Error. Trial rulings permitting or exclud- 
ing .courtroom experiments will not be disturbed except for 
abuse of discretion. ; 

2. Negligence: Trial. In a negligence action an instruction that 
an actor in certain circimstances is not required to anticipate 
negligence by another, does not inject: into: the case an issue 
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of a stranger’s negligence. It defines the knowledge which the 
actor is required to have in relation to the risk involved. 


3. Trial. In instructing a jury, the court is not required to define 
on its own motion language commonly used and generally 
understood. 


Appeal from the district court for Gage County: 
Ernest A. Husxa, Judge. Affirmed. 


Richard H. Hansen and Hyman Polsky, for appellant. 
Baylor, Evnen, Baylor & Urbom, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
and SmiTu, JJ., and Newton, District Judge. 


SMITH, J. 

Plaintiff guest, claiming injury in an automobile col- 
lision, alleged that defendant, the host driver, had been 
under the influence of drugs. Jury verdict went for 
defendant, and from denial of a motion for new trial, 
plaintiff has appealed. She complains of a courtroom 
experiment with drugs and of jury instructions. There- 
fore, much of the conflicting evidence that probably 
affected the verdict is now unimportant. 

While the parties were traveling north on U. S. High- 
way No. 77 in October 1962, they crested a hill 7.5 miles 
north of Beatrice, Nebraska. Defendant was driving 
65 miles per hour. He was looking at plaintiff to his 
right. He was using a cigarette lighter located on the 
instrument panel. At the same time traffic ahead was 
moving north slowly. The automobile driven by de- 
fendant traveled downhill 600 feet, skidded 66 feet 
farther, struck the rear end of an automobile, went 87 
feet into the side of a ditch, rolled over in the air, and 
came to rest facing south in an upright position. 

Defendant had ingested aspirin tablets and 2 Nem- 
butal capsules between 75 and 25 minutes before the 
collision. Each capsule contained 58/100 grain of sodium 
pentobarbital and 5 grains of aspirin. At no time during 
the trip did defendant appear drowsy. 
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At the trial, an opinion by an expert on drugs was 
first adduced by plaintiff over objection. A pharmaceuti- 
cal chemist testified that animal experiments had led him 
to the following conclusion concerning the effect of 
Nembutal on humans: If an average person ingests 2 
capsules equivalent to those taken by defendant, slower 
reactions and drowsiness will usually ensue within an 
hour. 

The courtroom experiment was conducted by an ortho- 
pedic surgeon as a witness for defendant. At the be- 
ginning of his testimony the surgeon ingested 2 Nembu- 
tals containing 75/100 grain of sodium pentobarbital per 
capsule. At the close of direct examination he testified 
that he was not drowsy. He was on the witness stand 
approximately 114 hours. 

Irrelevance and lack of foundation constitute the main 
objections to the experiment. It was undisputed that 
Nembutal is a depressant which ordinarily induces sleep 
in a person with normal physiology. The connotation 
of drowsiness, however, somewhat justified the experi- 
ment, although the chemist used the modifiers “prob- 
ably” and “may or may not.” During the trip plaintiff 
had observed no sign of drowsiness, but additional evi- 
dence was neither irrelevant nor cumulative. The rul- 
ing on the objection to foundation in respect to similarity 
of conditions was discretionary. The record discloses no 
unfair prejudice, and no abuse of discretion. 

“t * * the question is one of weighing the probative 
value of the evidence of experiments against the dangers 
of misleading the jury (who may attach exaggerated 
significance to the tests), unfair surprise, and, occa- 
sionally, undue consumption of time. * * * Though the 
similarity formula is sometimes overrigidly applied, most 
courts will recognize that the requirement is a relative 
one, so that where a high degree of similarity is not at- 
tainable, the court might still conclude that the results 
of the experiment are of substantial enlightening value 
to the jury and admit the evidence. Manifestly, if the 
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trial judge is to be given responsibility for. exercising 
such an indefinable value-judgment he must be ac- 
corded a reasonable leeway of discretion reviewable only 
for abuse.” McCormick on Evidence, § 169, p. 360. 

“The general requirement of similarity of conditions 
applied to experimental evidence generally applies with 
equal force to experiments in court. Manifestly, the 
trial judge can best determine whether the confusion 
and delay incident to the court-room experiment out- 
weigh its value, and his wide discretionary power to per- 
mit or exclude the experiment is constantly emphasized.” 
McCormick on Evidence, § 182, p. 390. See, also, Dean 
v. State, 128 Neb. 466, 259 N. W. 175. 

No issue of a stranger’s negligence was submitted in 
the instruction on reasonable control. The court in- 
structed that a driver is not required “to anticipate neg- 
ligence by another, in the absence. of notice, warning 
or knowledge of such negligence.” The instruction de- 
fined the knowledge which a driver is required to have 
in relation to the risk involved. See Restatement, Torts 
2d, § 290, comment c, p. 48. It was correct. See Tate v. 
Borgman, 167 Neb. 299, 92 N. W. 2d 697. 

In instructing that momentary inattention alone does 
not constitute gross negligence, the court did not define 
the phrase “momentary inattention.” The trial court 
is not required to define on its own motion language 
commonly used and generally understood. Johnson v. 
Griepenstroh, 150 Neb. 126, 33 N. W. 2d 549. There was 
no error. 

The. judgment is affirmed. 

‘AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. RICHARD WYCOFF, 
APPELLANT. 
146 N. W. 2d 69 


Filed November 4, 1966. No. 36247. 


1. Criminal Law: New Trial. A motion for a new trial on the 
ground of newly discovered evidence is addressed to the sound 
discretion of the trial court and unless an abuse of discretion 
is shown, its determination will not be disturbed. 


2. New cumulative evidence tendered in support 
of a motion for a new trial must be so potent that, by strength- 
ening evidence already offered, a new trial would probably 
result in a different verdict. 

3. A new trial will not ordinarily be granted for 


newly discovered evidence which, when produced, will merely 
impeach or ‘diseredit a witness who testified at the trial. 


Appeal from the district court for Dodge County: 
Rosert L. Fuory, Judge. Affirmed. 


Lyle B. Gill, for appellant. 


_ Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuiTE, C. J., SPENCER, BROWER, SMITH, 
and McCown, JJ., and C. Tomas WuirE, District Judge. 


WuiteE, C. J. 

After a jury verdict of guilty, defendant, having been 
found by the court to be a habitual criminal, was sen- 
tenced on February 4, 1965, to concurrent terms of 10 
years for the crimes of breaking and entering and pos- 
session of burglary tools.. No appeal was taken. On No- 
vember 3, 1965, defendant filed this motion for a new 
trial under section 29-2101, R. R. S: 1943, on the ground 
of newly discovered evidence. The motion was over- 
ruled and this appeal followed. 

Only the facts necessary for. the disposition of this 
appeal will ‘be recited. About’l or 2 o’clock in the morn- 
ing of August 28, 1964, the Hilltop Cafe at’ Uehling, Ne- 
braska, was broken into. Two officers, a deputy sheriff 
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and the town marshal of Uehling, stopped when they 
saw a car parked in the vicinity of the cafe that had 
not been there when they had driven by before. On 
investigation they apprehended two men, the defendant 
and one Richard Davis, Davis being observed coming 
out of the cafe building on the south side and the de- 
fendant being crouched or bent over on the north or 
east side of the building. The cash register and cigarette 
and pop machines had been broken into, and a door to 
the cafe had been broken open. A crow bar, screw 
driver, and other tools were found in a grease barrel 
on the side of the building and in Davis’ car. Davis tes- 
tified in the case for defendant admitting possession of 
the tools and that he had broken into the cafe, claiming 
that he did it on the spur of the moment and that de- 
fendant had nothing to do with the commission of the 
offense. Defendant testified that he was present at the 
scene as the officers had testified but that he had no 
knowledge of the breaking into the cafe or of the tools. 
Further facts as to the offense will not be elaborated as 
no issue is presented in this case as to the sufficiency of 
the evidence. 

The claim of newly discovered evidence relates to a 
collateral matter not bearing directly on the guilt of 
the accused. One Howard Waterbury, operator of a 
tavern at Uehling, testified that on the afternoon of 
August 27, 1964, the afternoon before the offense was 
committed, the defendant and another man were in his 
tavern between the hours of 4 and 5 o’clock in the after- 
noon and had remained there about an hour. The de- 
fendant, Davis, and another witness, John Wallace, from 
Omaha, all denied this, testifying that the defendant 
was in Omaha the afternoon of August 27, 1964. De- 
fendant, corroborated by Davis, testified that he bought 
a car in Omaha on the afternoon of August 27, 1964, 
returned home about 3 o’clock, then picked up Davis 
and another friend, drove to west Omaha to see about 
a paint job, and on rturning on the interstate had a 
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flat tire and his spare was flat. He then testified that 
he and Davis hitchhiked and got Davis’ car, returned 
and had the spare fixed, taking about 2 hours time al- 
together. On the return home they picked up two 
girls whose car would not start and were walking on the 
interstate, took them in defendant’s car to his home, 
then in Davis’ car took the girls home to Council Bluffs, 
and the men returned to Omaha about 8:30 or 9 p.m. 
Davis and defendant had a few drinks and decided to 
drive to Norfolk to see a relative of defendant. They 
had carburetor trouble, then ran out of gas, were brought 
into a filling station in Fremont where the carburetor was 
repaired, and continued on to Norfolk by way of Oak- 
land. Carburetor trouble developed again and they 
stopped at the Hilltop Cafe in Uehling where they were 
apprehended by the officers as related herein. 

In support of his motion for a new trial, defendant 
produced the affidavits of the two girls to the effect 
that the defendant and Davis picked the girls up on 
Interstate 80 around 5 o’clock on the afternoon of August 
27, 1964, spent several hours with them, and took them 
to Council Bluffs in the evening. He asserts that he 
never knew the names or addresses of the girls at the 
time of the trial and this is corroborated by the affi- 
davits of the two girls offered in support of the motion 
for a new trial. 

The statute, section 29-2101, R. R.S. 1943, provides that 
a new trial may be granted because of newly discovered 
evidence material for the defendant which he could not 
with reasonable diligence have discovered and produced 
at the trial. This court, in construing this statute, has 
laid down several rules applicable to this case. A mo- 
tion for a new trial on the ground of newly discovered 
evidence is addressed to the sound discretion of the 
trial court and unless an abuse of discretion is shown, 
its determination will not be disturbed. Smith v. State, 
169 Neb. 199, 99 N. W. 2d 8; Fugate v. State, 169 Neb. 
420, 99 N. W. 2d 868. New cumulative evidence tendered 
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in support of a motion for a new trial must be so potent 
that, by strengthening evidence already offered, a new 
trial would probably result in a different verdict. Wie- 
gand v. Lincoln Traction Co., 123 Neb. 766, 244 N. W. 
298; Gates v. State, 160 Neb. 722, 71 N. W. 2d 460; Smith 
v. Smith, supra. A new trial will not ordinarily be 
granted for newly discovered evidence which, when pro- 
duced, will merely impeach or discredit a witness who 
testified at the trial. Baskins v. State, 139 Neb. 803, 299 
N. W. 188; Ogden v. State, 13 Neb. 436, 14 N. W. 165. 

We point out that the proffered new evidence is en- 
tirely cumulative in nature. It simply corroborates the 
testimony of the defendant, Davis, and Wallace that the 
defendant was in Omaha the afternoon of August 27, 
1964, at the time the witness Waterbury testified the 
defendant was in his tavern in Uehling. Just how this 
testimony would be potent enough under the rule quoted 
above to change the result of the trial does not appear. 
Defendant admitted he was present at the scene of the 
crime at the time in question. His defense was not an 
alibi that he was some other place at the time, but 
simply, though present, that he had no knowledge or 
participation in the acts of Davis, who admittedly broke 
into the cafe. The alleged new testimony had no bearing 
on this issue but only related to a dispute as to where the 
defendant was 8 or 9 hours before the commission of 
the offense. We hold that this proffered evidence is 
only cumulative in character and not of such strength 
as would change the result in event of a new trial. 

There is a further reason why defendant’s position 
cannot be sustained. Defendant’s proffered new testi- 
mony would only serve to impeach or discredit the testi- 
mony of Waterbury as to where the defendant was 8 
or 9 hours before the time of the commission of the 
offense. In Baskins v. State, supra, this court said: “A 
motion for a new trial for newly discovered evidence 
will not be granted where the other evidence is suffi- 
cient to sustain the verdict. The newly discovered evi- 


VoL. 180] SEPTEMBER TERM, 1966 803 


Plischke v. Jameson 


dence offered in the instant case is of an impeaching 
character, to discredit the witness who testified at the 
trial. In 23 C. J. S. 1248, sec. 1460, it is said: ‘Generally, 
a new trial will not be granted for newly discovered evi- 
dence which, when produced, will merely impeach or 
discredit a witness who testifed at the trial.’ See, also, 
Ogden v. State, 13 Neb. 436, 14 N. W. 165; Kenyon v. 
State, 111 Neb. 175, 196 N. W. 143.” 

The statute requires that the new evidence must be 
material. Just how this evidence could be material in 
light of the admission of the defendant as to being pres- 
ent at the scene of the crime, we are unable to see. 
Under the circumstances of this case, the mere showing 
that the defendant was some other place 8 or 9 hours 
before the commission of the offense, where he was ad- 
mittedly present, is immaterial. 

We hold therefore that there was no abuse of discre- 
tion by the trial court in denying the motion for a new 
trial. The trial court’s ruling is correct and is affirmed. 

AFFIRMED. 

Bos.aucu, J., participating on briefs. 


FRED PLISCHKE ET AL., APPELLEES, V. CHARLES A. JAMESON, 
APPELLANT. 
146 N. W. 2d 228 


Filed November 4, 1966. No. 36250. 


1. Boundaries: Adverse Possession. Where a fence is constructed 
as a boundary fence between two properties, and where the 
parties claim ownership to the fence for the full statutory period 
of 10 years, and are not interrupted in their possession or con- 
trol during that time, they will, by adverse possession, gain 
title to such land as may have been improperly inclosed with 
their own. 

2. Adverse Possession. Title to a part of a county road cannot be 
acquired by adverse possession. 

8. Highways. In 1880, all county, state, and other public roads 
were required to have a width of 66 feet. 
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. If the public has acquired the right to a highway by 
prescription, it is not limited in width to the actual beaten path 
but the right extends to such width as is reasonably necessary 
for public travel. 


Appeal from the district court for Buffalo County: 
S. S. Srpner, Judge. Affirmed in part, and in part re- 
versed and remanded with directions. 


Andrew J. McMullen, for appellant. 
Dier & Ross, for appellees. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, BROWER, 
SmitTH, and McCown, JJ., and Manasiz, District Judge. 


SPENCER, J. 

This is an action to adjudicate the ownership of land 
along the west half of the east and west half-section 
line in Section 27, Township 10 North, Range 17 West 
of the 6th P.M., in Buffalo County. 

The plaintiffs, Fred Plischke and Neta Plischke, who 
will hereafter be referred to as plaintiffs, are the own- 
ers of the north half of said section, and defendant 
Charles A. Jameson, who will hereafter be referred to 
as defendant, is the owner of the north half of the south- 
west quarter thereof. The trial court found that a 66- 
foot road had been established along the half-section 
line and that subsequent thereto a road 20 feet wide was 
established by prescription somewhat in variance to 
the road as laid out along the half-section line. The court 
also found that by action of the county board both roads 
were vacated in 1963, that no provision was made as to 
the disposition of the land covered by either road, and 
that under the provisions of section 39-1725, R. R. S. 
1943, title thereto remains in Buffalo County until a 
period of 10 years of nonuse has elapsed. The court fur- 
ther quieted title to a strip of land south of the 66-foot 
road and on the east 734 feet thereof in the defendant. 
Defendant has perfected an appeal to this court. 

Defendant purchased his property in July 1947. At 
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that time there was a fence running diagonally north- 
east for a distance of 1,873.5 feet from a point 9.5 feet 
north of the west quarter corner to a point 52.5 feet 
north of the half-section line. At that point the fence 
‘jogs 18 feet south. An 18-foot gate constitutes the fence 
at this jog. The fence then runs from the south end of 
the gate generally east 734 feet to a point 47.6 feet north 
of the east-west half-section corner. At the time de- 
fendant purchased his property there was a trail road 
approximately 10 feet wide running generally parallel 
to and south of the fence to the gate described hereto- 
fore. It then passed through the gate and thereafter 
was north of the fence. The area east of the gate and 
south of the fence is the area to which title was quieted 
in the defendant. Defendant claims the property south 
of the entire fence as being a part of the property pur- 
chased by him. At the time of his purchase in 1947 one 
of the hog sheds in the east portion of the property was 
against and directly south of the fence. A granary on 
the property was also located directly on the half-section 
line. 

Plaintiffs purchased their property in 1953 but had 
farmed it for several years previously. In 1950, defend- 
ant sank an irrigation well north of the half-section line 
and 16 feet south of the fence. The location is not ex- 
actly described but appears to be approximately 1,320 
feet east of the west quarter corner and directly south 
of the trail road. At that time Fred Plischke complained 
of the location of the well and had a survey made. This 
was at a time when he was still a tenant on and previous 
to the time Plischkes purchased the property. The sur- 
vey showed the well to be located north of the half-sec- 
tion line, and that the half-section line ran through the 
middle of defendant’s granary. Fred Plischke called de- 
fendant’s attention to the result of the survey but defend- 
ant claimed the property between the half-section line 
and the fence as being a part of his property because the 
fence had always been accepted as the half-section line. 
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Subsequently, plaintiffs purchased their property. This 
present action was filed May 13, 1965. 

Sometime previous to August 1880, a road petition 
was filed for the location of a county road, commencing 
at the northwest corner of Section 27, Township 10, 
Range 17, running thence south one-half mile to the 
quarter stake, and thence one-quarter mile east and 
from thence “a most straight and most practicable road” 
to the southeast corner of Section 36. Pursuant there- 
to, the county surveyor was appointed by the commis- 
sioners to view and locate the road and to report there- 
on. He reported favorably and the county board on 
August 23, 1880, “granted the petition and directed said 
road to be recorded as laid down in report * * *.” A 
plat attached to the report of the surveyor would indicate 
that the road was to run one-half mile east rather than 
one-fourth mile east as set out in the petition. There is 
nothing further in the record to indicate exactly where 
the road was located or that it actually was located on 
the half-section line. The former surveyor and the pres- 
ent deputy surveyor, who were called by the plaintiffs, 
could not testify that the road actually was located on 
the half-section line. The only road they were familiar 
with was the trail road described above. A witness for 
the defendant, who was on the property for a week in 
1897, testified that the road at that time was just a 
wagon-wheel trail, and is in the same place now as 
when he used it in 1897. 

On the facts, it is apparent that the defendant at the 
time of purchase, and his predecessors in interest there- 
to, considered the fence as the half-section line. It is 
also true, as defendant argues, plaintiffs did not elicit 
any evidence that they or their predecessors in interest 
ever held possession of any part of the property south 
of the fence. The record indicates that all repairs to 
the fence were made by the defendant. If the case were 
not complicated by a road through the area, under the 
authority of Ohme v. Thomas, 134 Neb. 727, 279 N. W. 
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480, defendant would clearly have title to the land 
between the actual half-section line and the fence. The 
case holds: ‘Where a fence is constructed as a boundary 
fence between two properties, and where the parties 
claim ownership to the fence for the full statutory period 
of ten years, and are not interrupted in their possession 
or control during that time, they will, by adverse pos- 
session, gain title to such land as may have been im- 
properly inclosed with their own.” 

While the evidence that a road was ever actually es- 
tablished on the half-section line is incomplete and not 
entirely satisfactory, the request by the property owners 
in 1880 for a road did so locate it, and the drawing at- 
tached by the surveyor would indicate it was so located. 
However, the survey notes on the drawing could be in- 
terpreted to place the road 80 feet north of the half-sec- 
tion line if the section is actually a full mile north and 
south. The record does indicate that on August 23, 1880, 
the county commissioners did grant the request for and 
directed the location of a road near the point in contro- 
versy. Defendant does not dispute this fact. He insists, 
however, that if a road was ever laid out, it was aban- 
doned before 1897 when his witness used the trail road, 
and locates it at the approximate location of the one in 
use when defendant purchased the property. It might 
be noted that all portions of the road described in the 
1880 petition except that located on Section 27, were 
vacated and erased from the road record book at some- 
time in the distant past. The road record book does 
not indicate the date of said vacation. 

The law is well established that it is not possible to 
acquire title to a public road against a county by adverse 
possession. See Krueger v. Jenkins, 59 Neb. 641, 81 N. 
W. 844, in which we said: “Title to a part of a country 
road can not be acquired by adverse possession.” 

Defendant argues that the petition for the road in 
1880 did not describe the width thereof, and he disputes 
the intent to establish a road 66 feet in width. However, 
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the law at that time established the width of all public 
roads. G. S. 1873, c. 67, § 3, p. 951, provides: “All 
county, state, and other public roads shall have a width 
of sixty-six feet, * * *.” The trial court properly deter- 
mined that a public road 66 feet in width was dedicated 
along the half-section line in question. 

The evidence is undisputed that a trail road not to 
exceed 10 feet ran generally parallel to and south of 
the fence. This road was used mainly by the parties or 
by a landowner to the east or his tenant, but occasion- 
ally was used by other members of the public. For the 
first approximately 1,050 feet of its length to the north- 
east, it is located within the area of the public road de- 
scribed above. From that point on, a portion of the 
trail road is north of the public road. From the point 
where any part of the trail road extends beyond the public 
road there is little question a road was established by 
prescription. A public highway may be established by 
prescription by continuous adverse use thereof by the 
public for a period of 10 years. Kunz v. Bornemeier, 
170 Neb. 463, 102 N. W. 2d 842. The evidence in this 
case is that the trail road was used for a much longer 
period. Even the plaintiffs’ evidence shows its existence 
unchanged since 1941 when they became familiar with it. 

On the authority of State ex rel. Game, Forestation & 
Parks Commission v. Hull, 168 Neb. 805, 97 N. W. 2d 535, 
the trial court determined the prescriptive portion of 
the trail road to be 20 feet wide. In that case, we held: 
“Tf the public has acquired the right to a highway by 
prescription, it is not limited in width to the actual 
beaten path but the right extends to such width as is 
reasonably necessary for public travel.” In that case, we 
determined that the record supported an easement of 
20 feet for a frequently-used sandhills road. 

The record in this case conclusively establishes that 
the trail road was never more than a one-vehicle road. 
The defendant fixed its maximum width at 10 feet, and 
this is undisputed. For the restricted use of this trail 
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road apparent from the record, a width of 16 feet would 
be ample. 

It is obvious that the trail road was located at some 
distance south of the fence. It is impossible to determine 
this exact figure from the record. We conclude, how- 
ever, that such area must have been a minimum of 3 
feet. We determine therefore that the area up to 3 feet 
south of the fence where it leaves the public road along 
the half-section line south to the jog described hereto- 
fore, and an area of 3 feet north of the fence for the re- 
maining distance of 734 feet to the north-south half- 
section line, is no part of the prescriptive road. With 
the exceptions noted herein, we affirm the trial court’s 
location of the trail road. 

We determine further that title should be quieted in 
the defendant to all land south of the fence line not 
actually embraced in the public road or in the prescrip- 
tive road as described above. This would include any 
portion up to 3 feet of the area paralleling the fence line 
on the south after it leaves the public road. 

For the reasons given, we affirm the judgment of the 
trial court as to the location of the public road and the 
effect of-its vacation as well as the quieting of title in 
the defendant to the area along the east 734 feet of said 
public road, but remand the cause with directions that 
the judgment be reversed as to the width and location 
of the prescriptive road as noted. and that judgment be 
entered in conformity with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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RaAuPH §. MOSELEY, SPECIAL ADMINISTRATOR OF THE ESTATE 
oF Orro W. MILLER, DECEASED, ET AL., APPELLEES, Vv. MARY 


S. ZIEG ET AL., APPELLANTS. 
146 N. W. 2d 72 


Filed November 4, 1966. No. 36286. 


1. Deeds. It is essential to the validity of a deed that there be a 
delivery and the burden of proof rests upon the party asserting 
delivery to establish it by a preponderance of the evidence. 


2. To constitute a valid delivery of a deed there must 
be an intent on the part of the grantor that the deed shall op- 
erate as a muniment of title to take effect presently. 

3. Where an unrecorded deed is found, after grantor’s 


decease, in a safe deposit box to which the grantee had a right 
of access as a joint lessee thereof with such grantor, this of 
itself will not sustain a finding that the deed was delivered 
when the grantor retained control of the property, collected the 
rents, and made repairs thereon as he did before the date of 
the purported delivery. 


Appeal from the district court for Lancaster County: 
WiiuiaM C. Hasrines, Judge. Affirmed. 


Joseph J. Cariotto, for appellants. 
Kier, Cobb & Luedtke, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER. 
SmitTH, and McCown, JJ., and NEwrton, District Judge. 


BROWER, J. 

The appellees, Ralph S. Moseley as special admin- 
istrator of the estate of Otto W. Miller, deceased, and 
Seth E. Cole, Sr., Robert A. Cole, Sr., Mamie Whitmarsh, 
and Margaret A. Hostreiter, the devisees and legatees 
under the will of said deceased, as plaintiffs, brought this 
action in the district court for Lancaster County against 
the defendants and appellants Mary S. Zieg and Henry 
G. Zieg, her husband, to cancel and declare void a deed 
conveying a lot and residence in Lincoln, Nebraska, and 
“All household goods contained therein,” to Mary S. 
Zieg, sometimes referred to herein as Mrs. Zieg, and to 
obtain possession of the property and enjoin defendants 
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from interfering therewith or collecting the rents. During’ 
the trial Ralph S. Moseley, as executor of the estate of 
Otto W. Miller, was substituted as a party plaintiff for 
the special administrator. 

A trial to the court resulted in a judgment finding that 
the grantor never delivered the deed in his lifetime to 
anyone, but retained the same in his own personal pos- 
session, and granting the plaintiffs the relief prayed for. 

Defendants appeal from an order overruling their mo- 
tion for a new trial, assigning as errors that the finding 
and judgment are contrary to the law and not sustained 
by the evidence which they contend support a finding 
for defendants. 

During the period pertinent to this decision prior to 
his death, which occurred in a hospital at 2 a.m., on 
March 18, 1964, Otto W. Miller, hereafter called Miller, 
the grantor in the deed, had occupied the premises so 
conveyed as his home. He rented an upstairs apart- 
ment and rooms to students in the basement. Miller 
was an attorney and at an earlier period in his life had 
practiced law in Lincoln, Nebraska, about 2 years. Later 
his occupation concerned the manufacture of farm ma- 
chinery. He had married rather late in life and his 
wife had predeceased him. By a prior marriage the 
wife had the four children hitherto designated as his de- 
visees and legatees. The will was executed May 4, 1960. 
On November 9, 1961, Miller had his attorney, Ralph S. 
Moseley, prepare the deed in question, conveying the 
premises mentioned to the defendant Mrs. Zieg. The deed 
was witnessed by Moseley and was acknowledged by 
Miller before Ollie R. McMeen, a lady and notary ‘public 
in Moseley’s office. It was recorded by Mrs. Zieg at 
11:55 am., on March 18, 1964. Mrs. Zieg lived across 
the street from the Miller home. 

Harold Foster, a student at the University of Nebraska 
and a tenant of the deceased Miller, testified: with respect 
to conversations had alone with the latter on an everiing 
near the middle of February 1964. The witness stated 
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Miller said he was in love with Mrs. Zieg and was going 
to see she got the property after he died. Miller said 
he had made a new will within the past year that would 
give her the property and that she had been given a 
deed to the property. He said some of his stepchildren 
had borrowed money from him and had not repaid it 
or reimbursed him for certain bills paid by him for them, 
and his stepchildren would not get his property. On 
cross-examination, Foster stated he had paid the March 
rent to Miller after the conversation. 

Mrs. Lillith Gluesing, the occupant of Miller’s upstairs 
apartment, testified by deposition. She saw Miller prac- 
tically every day and many times saw Miller cross over 
the street to speak with Mrs. Zieg. Miller had told her he 
would marry Mrs. Zieg if she were single and Mrs. Zieg 
had stated to her that if single she would marry Miller. 
In July or August 1963, he said, “ ‘This house belongs to 
Mary. I have taken care of that,’ something about all 
the paper work has been done. * * * ‘I have been to see 
my lawyer, all the paper work is signed and it has 
been delivered.’” On cross-examination, she stated she 
had always paid the rent to Miller up to his death, in- 
cluding that due in March 1964, but thereafter to Mrs. 
Zieg. On many occasions he had mentioned the house 
belonged to Mrs. Zieg and seemed happy when he said it. 

William H. Owen, a son of Mrs. Zieg, testified that on 
August 14, 1963, Miller called him by telephone while 
the witness was at his mother’s house. Miller asked 
him to come to his home. On going there, Miller stated 
he had been to see his lawyer the day before, spending 
most of the morning and that he had taken the deed. 
to his house over to “my mother’s house” the day be- 
fore, after he had come home. He stated John Stein- 
acher “ ‘knows all about this.” “ ‘John will take your 
mother and have the deed recorded on my death.’” “ ‘Be 
sure that they do it immediately; don’t wait one day.’” 

Ralph S. Moseley, the attorney, testified for plain- 
tiffs. He stated Miller came to his office and requested 
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him to prepare the deed on November 9, 1961. It was 
prepared, signed, and witnessed, and acknowledged by 
Miller there at that time. The witness told Miller that 
he would have to give it to Mrs. Zieg to make good de- 
livery, but he knew Miller was an attorney. Miller 
stated the deed would not be effective until after his 
death. He testified that after Miller’s death, Mrs. Zieg 
contacted him about the deed and she and Steinacher 
went with him to the safe deposit box in the basement 
of the National Bank of Commerce where Mrs. Zieg 
signed for admission to the box. She had a key that 
would permit her to open it. He testified that in the 
box was the deed in question which was in an old en- 
velope on which was written “ ‘To be filed at my death.’ ” 
An inventory of the contents of the box was made by 
Moseley at the time. It listed a small amount of cor- 
porate stock and a considerable number of government 
bonds, $11,000 of which were payable to Miller alone 
and $15,000 made payable to him with $3,000 thereof 
payable on death to one of his stepchildren and $4,000 
to each of the other three stepchildren. The inventory 
which is in evidence included the abstract of title to 
the lot in question but not the deed. It was signed by 
the three persons present. The deed was given by him 
to Mrs. Zieg at that time and he advised her to put 
revenue stamps thereon and to record it, and told the 
defendant the place was then hers. 

John J. Steinacher, a witness for the defendants and 
a neighbor of Miller, who as a carpenter did the re- 
pair work for him in and about his home, testified that 
in August 1963, Miller said, “he gave—that Mary gets 
the house when he is gone.” Later he related another 
conversation between him and Miller: “And so I went 
in the kitchen and he says, ‘Well, I have got everything 
fixed.” I says, ‘What do you mean?’ And he says, ‘I 
have got my obituary written,’ and he says, ‘I gave the 
deed to Mary, and I made’ or ‘changed my Will.’ I 
don’t remember whether he said he made or changed 
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his Will, at the time he told me he gave the deed to Mary. 
* * * Q. What did he say in that regard? A. He asked 
me if I’d do him a favor; if something happened to him, 
would I take Mary to the box and get the deed and 
have it put on record. I said, ‘O.k., as long as it don’t 
cost me anything.’” On direct examination he testified 
of the events after Miller’s death as follows: “Q. So that 
was the next day, the date following the date when they 
took Mr. Miller to the hospital? A. After he died, be- 
cause he says, ‘When something happens, to me, take 
her to the Courthouse with that deed and have it re- 
corded.’ Q. Now, did you go over—then in compliance 
with that request, did you take Mrs. Zieg to the safety 
deposit box? A. I did. Q. Do you know whether she 
had a key to get in? A. Oh, yes. Q. Could you tell us 
whether you went, or she went in the deposit box and 
got the deed out? A. She went alone first. I stayed in 
the back room. I went right in the place where you sign 
in, and she got the deed and then we went up to Mr. 
Moseley’s office. Q. By the place where you sign in, 
are you testifying you were in the National Bank of Com- 
merce in Lincoln? A. That’s right. Q. And you were 
in the back portion of the bank where the safety deposit 
boxes are located? A. That’s right. Q. Now, did you 
see Mrs. Zieg take the deed out of the box? A. No, I 
didn’t. Q. Do you know whether she had the deed with 
her when she came out? A. No. All she had was just 
a small purse. Q. Then after she had been in the 
box, did she have the deed? A. Yes. Q. And did you 
see the deed? A. Yes. Q. What did you do after she 
had gotten the deed out of the box? A. We went to 
Mr. Moseley’s office.’ He subsequently states that 
Moseley later went with him and Mrs. Zieg to the box 
at the National Bank of Commerce, and on direct ex- 
amination he testified concerning this incident: “Q. 
Well, did you take anything out of the box when Mr. 
Moseley was there? A. No, not that I know of. Q. In 
other words, are you telling the Court you didn’t see any 
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papers or documents relieved from the safety deposit 
box? <A. No, but Mary had a deed with her at all 
times. That wasn’t in the box. She had that already. 
Q. What did you do after you and Mary Zieg and Mr. 
Moseley were in the safety deposit box? A. Then we 
went upstairs, and Mr. Moseley says, ‘You can buy the 
stamps here in the bank.’ Q. What happened, did you 
buy the stamps there in the bank? A. Yes.” On cross- 
examination, the witness testified: “Q. Your testimony, 
Mr. Steinacher, is not clear to me. You say you and 
Mrs. Zeig (sic) went down to the safety deposit box at 
the National Bank of Commerce to get the deed, and yet 
now you are telling the Court she had the deed all 
along? A. That, I don’t know. I never paid enough 
attention really. I had no axes to grind.” On redirect 
examination, he said he first saw the deed at Moseley’s 
office and told of the second visit to the box at which 
time Moseley made the inventory which he signed. 

“Ted Thompson, a vice president of the National Bank 
of Commerce, was a witness for the plaintiffs. He iden- 
tified a rental contract for the safe deposit box between 
the bank and O. W. Miller and Mary Owen Zieg with a 
record of entries attached, which is in evidence. The con- 
tract is dated March 2, 1961. The record of entries shows 
O. W. Miller signed the entry sheet only on November 9, 
1961, and November 12, 1963, and that Mary Owen Zieg 
signed it on March 18, 1964, at both 10 am., and 10:43 
a.m., and on March 20, 1964, and several times thereafter. 

This court, in the case of Lewis v. Marker, 145 Neb. 763, 
18 N. W. 2d 210, laid down the following rules in its 
syllabi which we deem applicable to the case before 
us: “It is essential to the validity of a deed that there 
be a delivery and the burden of proof rests upon the 
party asserting delivery to establish it by a preponder- 
ance of the evidence. 

“To constitute a valid delivery of a deed there must 
be an intent on the part of the grantor that the deed 
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shall operate as a muniment of title to take effect 
presently. 

“Where an unrecorded deed is found, after grantor’s 
decease, in a safety deposit box to which the grantee 
had a right of access as a joint lessee thereof with such 
grantor, this of itself will not sustain a finding that the 
deed was delivered when the grantor retained control 
of the property, collected the rents, made repairs and 
paid taxes thereon as he did before the date of the pur- 
ported delivery.” See, also, Owens v. Reed, 141 Neb. 
796, 4 N. W. 2d 914, cited in Lewis v. Marker, supra. 

The defendants cite the case of Cerveny v. Cerveny, 
154 Neb. 1, 46 N. W. 2d 632, from which defendants main- 
tain the burden to set aside a deed for want of delivery 
is upon the plaintiffs who seek to set it aside. In the 
Cerveny case the deed was seen in the possession of the 
grantee during his lifetime and the life of the grantor and 
found in the grantee’s effects on his death. Kellner v. 
Whaley, 148 Neb. 259, 27 N. W. 2d 183, was a case where 
the deeds were in possession of the grantee in the 
grantor’s lifetime, and this court held: “The possession 
of a deed by the grantee, in the absence of opposing cir- 
cumstances, is prima facie evidence of delivery, and the 
burden of proof is on him who disputes this presump- 
tion.” In the Kellner case the plaintiffs who sought to 
set aside the deeds, cited Lewis v. Marker, supra, and 
other cases of similar import, contending the rules in 
those cases should apply. This court in its discussion 
distinguished the two situations, stating: “The essen- 
tial fact to render delivery effectual always is that the 
deed itself has left the control of the grantor who has 
reserved no right to recall it, and it has passed to the 
grantee. The deeds in the instant case, and there is no 
evidence to the contrary, were in the possession of the 
grantee, Laura B. Whaley, prior to the time of the 
grantor’s death, and at the time of his death. The dis- 
tinction between the cited cases and the instant case is 
therefore obvious.” 
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In the present case we think the defendants have 
failed to show that the deed was in the possession of the 
defendant Mary S. Zieg during her lifetime. Although 
the testimony of attorney Moseley and the witness Stein- 
acher is not in complete harmony, it plainly appears that 
the latter took Mrs. Zieg to the bank that she procure the 
deed from the safe deposit box. Parts of Steinacher’s 
testimony clearly indicates she got it there. They went 
together to the safe deposit box of Miller after his death 
pursuant to the instruction given by Miller in his life- 
time. It stretches credulity to believe that if Mrs. Zieg 
carried the deed with her before arriving at the bank 
she would not have told the person she accompanied that 
she already had it and exhibited it to him. It is of some 
significance also that William H. Owen on being in- 
formed by Miller that he had taken the deed to his 
mother the day before did not thereafter observe it in 
her possession. Steinacher’s testimony, from which de- 
fendants claim it might be inferred she had it at all times, 
is inconsistent and unsatisfactory. We think it must 
be conceded the deed was procured from the joint safe 
deposit box. If so, it was placed there by Miller in his 
lifetime because he was the only person who had ac- 
cess to it before his death. The presumption of delivery 
of a deed found in the possession of a grantee in the 
grantor’s lifetime does not obtain in the present case. 
The burden here was on the defendants to prove delivery. 

The defendants argue that the evidence in any event 
is sufficient to show delivery, that manual tradition or 
physical possesson by the grantee or delivery to a third 
person for the grantee is not necessary. They contend 
the declarations of the grantor shown by the record is 
sufficient. It is unnecessary to review the numerous 
cases cited by defendants in practically all of which the 
physical possession of the deed by the grantee at some 
time or that of someone holding it for him was a con- 
trolling factor. The evidence here is susceptible of a 
different interpretation than urged by the defendants. 
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When the grantor executed the deed and was told by his 
lawyer that delivery to the grantee was necessary, he 
stated that it was to take effect upon his death. He 
placed it in the safe deposit box and his instructions in- 
dicate that he intended to keep control of it until his 
death. He remained free to destroy it or make other 
disposition of the property before his death. He re- 
mained in possession of the premises, collected the 
rents, and the repairs were made for him. His actions 
indicate he desired to remain the owner of the prop- 
erty. The evidence fails to show an intent on the part 
of the grantor that the deed should operate as a muni- 
ment of title to take effect presently. The present case 
is similar to that of Lewis v. Marker, supra, except there 
is no evidence with respect to who paid the taxes on the 
premises in question. 

We conclude the defendants have not sustained the: 
burden of proof to show the delivery of the deed in 
question. 

The judgment of the trial court was without error 
and should be and is affirmed. 

AFFIRMED. 


In RE PETITION OF RicHARD L. MONSON ET At. 
RicHarpD L. MONSON ET AL., APPELLEES, V. BRYCE P. NEIDIG 
ET AL., APPELLANTS, IMPLEADED WITH Percy H. NEIpic £T 

AL., APPELLEES, 
146 N. W. 2d 198 


Filed November 4, 1966. No. 36298. 


1. Schools and School Districts. A deputy county superintendent, 
deputy county clerk, or deputy county treasurer is not author- 
ized to act as a member of the statutory board provided by 
section 79-403, R. S. Supp., 1963. 

2. Administrative Law. A party is not denied a full hearing be- 
fore an administrative board exercising a quasi-judicial function 
because the actual taking of testimony or conducting of the 
hearing is by less than all the members of the administrative 
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board who are charged with determining the matters involved. 

8. Schools and School Districts. The absence from the hearing of 
a designated member of the board provided for by section 79-403, 
R. S. Supp., 1968, or his failure to participate in the determina- 
tion by the board does not oust the board of jurisdiction nor 
render the action taken by a majority of the statutory board 
invalid. 

Substantial compliance with statutory requirements for 

the creation or alteration of school districts is sufficient not- 

withstanding minor irregularities in the proceedings if no preju- 
dice results. 

A notice of the filing of a translocation petition and 

hearing thereon, otherwise in compliance with section 79-403, 

R. S. Supp., 1968, is not insufficient merely because a member 

of the statutory board did not personally arrange for its publi- 

cation and posting. Personal signatures of board members are 
not required on such notice. 

Whether a petitioner has met the statutory require- 
ments of section 79-403, R. S. Supp., 1963, and is entitled to 
have his land set off from one school district and attached to 
another, is determinable on the facts existing on the date of the 
hearing before the board, or on the date of the trial in the 
district court, if appealed. 

7. New Trial. In any but an extraordinary case in which an 
utter failure of justice will unequivocally result, evidence of 
facts occurring after the trial will not support a motion for a 
new trial as newly discovered evidence. 

8. Trial. Whether a party may withdraw his rest and introduce 
further testimony rests within the sound discretion of the trial 
court. 


Appeal from the district court for Madison County: 
Grorce W. Dirtrickx, Judge. Affirmed. 


William G. Whitford, for appellants. 
Moyer & Moyer, for appellees Monson. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Manast., District Judge. 


McCown, J. 


.The detachment of land from one school district and 
attachment to another under the provisions of section 
79-403, R. S. Supp., 1963, is involved. The judgment of 
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the district court found for petitioners and transferred 
their real estate from school district No. 48, a rural dis- 
trict, to school district No. 1, a K-12 district, which in- 
cludes the City of Madison. 

Petitioners’ evidence established the specific facts re- 
quired by the statute. The appeal is primarily directed 
at procedural and other requirements of the statute. 

The constitution of the board is first challenged. Sec- 
tion 79-403, R. S. Supp., 1963, provides for a board, “con- 
sisting of the county superintendent, county clerk, and 
county treasurer * * *.” The board which conducted 
the hearing here consisted of the county treasurer, the 
county superintendent, and the deputy county clerk. The 
deputy county clerk was present but abstained from 
voting. The county superintendent and the county 
treasurer signed the board’s conclusive report, but failed 
to insert in the blank in the printed form either of the 
words “grant” or “reject.” On the same day, however, 
the county superintendent executed and delivered to the 
county clerk a certificate stating that changes in the 
boundary lines and maps of the school districts involved 
had been made and the real estate involved had been 
attached to school district No. 1. 

It is contended first that a deputy county officer can- 
not serve as a member of a board constituted under 
section 79-403, R. S. Supp., 1963, and that consequently 
no proper board was ever constituted here. Section 84- 
802, R. R. S. 1943, dealing with deputies of state and 
county officers and their duties provides: “In the ab- 
sence or disability of the principal, the deputy shall per- 
form the duties of his principal pertaining to his own 
office, but when an officer is required to act in con- 
junction with or in place of another officer, his deputy 
cannot supply his place.” Section 79-403, R. S. Supp., 
1963, designates the county superintendent, county clerk, 
and county treasurer, as a separate independent “board” 
and has no provisions for substitutes or deputies. We 
hold that a deputy county superintendent, deputy coun- 
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ty clerk, or deputy county treasurer is not authorized 
to act as a member of the statutory board provided by 
section 79-403, R. S. Supp., 1963. 

The statute, however, does not require all three mem- 
bers of the statutory board to be present at the hearing 
nor to participate in the determination. Neither does it 
specify that action by a majority is or is not sufficient. 
It does authorize appeals when the board fails to agree, 
as well as when it has taken action. 

A party is not denied a full hearing before an admin- 
istrative board exercising a quasi-judicial function be- 
cause the actual taking of testimony or conducting of 
the hearing is by less than all the members of the ad- 
ministrative board who are charged with determining the 
matters involved. See State ex rel. Churchill v. Bemis, 
45 Neb. 724, 64 N. W. 348. 

We hold that the absence from the hearing of a desig- 
nated member of the board provided for by section 79- 
403, R. S. Supp., 1963, or his failure to participate in the 
determination by the board does not oust the board of 
jurisdiction nor render the action taken by a majority 
of the statutory board invalid. 

The appellants next challenge the notice of the filing 
of the petition and hearing thereon on the ground that 
the notice was not issued by the board and was not 
signed by anyone. The statute does not specifically place 
the responsibility of giving the notice on anyone, but 
merely provides that notice shall be given. Here the 
county superintendent authorized counsel for petitioners 
to give the necessary notice. There is no provision that 
a member of the board cannot delegate the preparation, 
publication, and posting of notice. Neither does the 
statute require that notices be signed. The purpose of 
the notice requirement is to advise the public, and par- 
ticularly those having a direct interest in the proceedings, 
of the fact that such a petition has been filed and of the 
time and place of hearing. Substantial compliance with 
statutory requirements for the creation or alteration of 
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school districts is sufficient notwithstanding minor ir- 
regularities in the proceedings if no prejudice results. The 
record here discloses that all members of the school 
board of district No. 48, and at least some of the indi- 
vidual appellants were present at the hearing. Counsel 
for the appellants in this court also appeared at the 
hearing on behalf of some persons opposed to the petition. 
Under such circumstances, it can hardly be said that 
prejudice resulted even if there had been a minor ir- 
regularity. We hold that a notice of the filing of a 
translocation petition and hearing thereon, otherwise 
in compliance with section 79-403, R. S. Supp., 1963, is 
not insufficient merely because a member of the statu- 
tory board did not personally arrange for its publication 
and posting. Personal signatures of board members are 
not required on such notice. Printed or typed names 
and titles are sufficient. 

The remaining arguments of the appellants center 
around the court’s refusal to grant their motion for leave 
to withdraw their rest and introduce evidence that peti- 
tioners intended to change their residence and that of 
their children in the spring of the year following the 
hearings. 

The original hearing before the board was held July 
21, 1965. The original trial and hearing on appeal in 
the district court was held on November 15, 1965, after 
which both parties rested and the matter was submitted 
to the court and taken under advisement. On Decem- 
ber 3, 1965, leave was granted to both parties to with- 
draw their rests and submit further evidence. On De- 
cember 8, 1965, further evidence was submitted by both 
parties, both renewed their rests, and the cause was 
again submitted and taken under advisement. On Jan- 
uary 10, 1966, the defendants filed an application for 
leave to again withdraw their rests which was denied 
on January 17, 1966. . 

There is little dispute that the newly discovered evi- 
dence upon which these motions were based was essen- 
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tially evidence of facts occurring after the trial. This 
evidence tended to prove that the school children re- 
siding on the premises involved here might or would be 
residing elsewhere at a future date. To entitle peti- 
tioners to translocation, the statute requires that the land 
involved “has children of school age residing thereon 
with their parents or guardians.”’ Whether a petitioner 
has met the statutory requirements of section 79-403, 
R. S. Supp., 1963, and is entitled to have his land set 
cff from one school district and attached to another, is 
determinable on the facts existing on the date of the 
hearing before the board, or on the date of the trial in 
the district court, if appealed. 

“In any but an extraordinary case in which an utter 
failure of justice will unequivocally result, evidence of 
facts occurring after the trial will not support a motion 
for a new trial as newly discovered evidence.” Wagner 
v. Loup River Public Power Dist., 150 Neb. 7, 33 N. W. 
2d 300. 

The newly discovered evidence offered by defendants 
here was not that a change of petitioners’ residence in 
fact had occurred, but only that petitioners had an- 
nounced their intention to change their residence in 
the future. A final determination of the right to trans- 
locate land from one school district to another is not 
conditional on the required facts remaining unchanged 
after trial. Its finality and validity would otherwise be 
subject to continual question. 

Whether a party may withdraw his rest and intro- 
duce further testimony rests within the sound discretion 
of the trial court. Luikart v. Continental Nat. Bank, 
126 Neb. 598, 253 N. W. 905. Here the court has already 
once granted both parties the right to withdraw rests and 
conducted the trial on November 15, 1965, and again on 
December 8, 1965. The additional request for with- 
drawal of rest came more than a month thereafter, and 
even at that time, the offered evidence dealt.only with 
intentions as to a future change of residence. The denial 
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of the motion under the circumstances here was clearly 


proper. 
The judgment of the trial court was correct and is 


affirmed. 
AFFIRMED. 


StTaTE OF NEBRASKA, APPELLEE, V. JEROME ERVING, JR., 


APPELLANT. 
146 N. W. 2d 216 


Filed November 11, 1966. No. 36200. 


1. Indictments and Informations. Separate informations filed 
against two or more defendants may be consolidated for trial 
if the defendants are charged with having participated in the 
same act or transaction that constitutes the offense. 

2. Criminal Law. The right to a separate trial now depends upon 
a showing that prejudice will result from a joint trial. 

In the absence of a showing of an abuse of discretion, 
the ruling of the trial court upon a motion for severance will 
not be disturbed. 

4. Criminal Law: Evidence. A confession of guilt is not admis- 
sible in evidence unless it is first shown to have been voluntarily 
made. Under Nebraska procedure the admission of a confes- 
sion in evidence constitutes the trial court’s independent deter- 
mination that the confession is voluntary. 


5. In determining whether a confession is volun- 
tary the trial court should consider all of the evidence. 

6. Where the accused was informed of his right 
to counsel and warned of his right to remain silent, and there- 
after confesses to participation in a crime, there is no rule 
excluding the use of such a confession because of lack of counsel. 

Ts Where the evidence as to what occurred im- 


mediately prior to and at the time of the making of a confes- 
sion shows that it was freely and voluntarily made and excludes 
the hypothesis of improper inducements or threats, the confes- 
sion is voluntary and may be received in evidence. 


Appeal from the district court for Douglas County: 
JOHN E. Mureuy, Judge. Affirmed. 


Adolph Q. Wolf, Fred J. Montag, Michael McCormack, 
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Bennett G. Hornstein, and Lynn R. Carey, Jr., for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Newron, District Judge. 


BostaueH, J. 

The defendant, Jerome Erving, Jr., was convicted of 
murder in the perpetration of a robbery and sentenced 
to life imprisonment. His motion for new trial was 
overruled and he has appealed. 

The robbery took place at the Sip’ N-Chin Bar in 
Omaha, Nebraska, on August 18, 1964. The record shows 
that defendant and Deborah Boston entered the bar at 
about 9 p.m. Shortly thereafter, Nathaniel Hall entered 
the bar and shot and killed the bartender. At the di- 
rection of the defendant, Deborah Boston took the money 
out of the cash register, the defendant took several 
bottles of whisky from the back bar, and they then 
fled from the scene in an automobile operated by Don- 
ald Henry Davis, Jr. 

There were a number of persons in the bar who were 
eyewitnesses to the killing. Two of these persons identi- 
fied the defendant at the trial. 

Upon the motion of the State, the defendant’s case 
and the cases of Deborah Boston and Donald Henry 
Davis, Jr., were consolidated for trial. The defendant’s 
first assignment of error relates to the consolidation of 
the cases for trial and the overruling of the defendant’s 
later motions for severance. 

Section 29-2002, R. R. S. 1943, provides that separate 
informations filed against two or more defendants may 
be consolidated for trial if the defendants are charged 
with having participated in the same act or transaction 
that constitutes the offense. The right to a separate 
trial now depends upon a showing that prejudice will re- 
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sult from a joint trial. In the absence of a showing 
of an abuse of discretion, the ruling of the trial court 
upon a motion for severance will not be disturbed. 
State v. Brown, 174 Neb. 387, 118 N. W. 2d 328; State 
v. Hall, 176 Neb. 295, 125 N. W. 2d 918. 

In this case the statement of each defendant was 
received in evidence only as against that defendant, and 
the jury was cautioned and instructed that each such 
statement could be considered as evidence only as against 
the defendant who had made the statement. The record 
does not show an abuse of discretion in overruling the 
defendant’s motion for a separate trial. 

The defendant argues that the trial court should have 
required that any reference to the defendant be deleted 
from the statements of the other defendants which 
were received in evidence against them. Under certain 
circumstances, deletion is a useful and proper device 
which may eliminate the prejudice or the possibility of 
prejudice that may result from receiving the statement 
unaltered. See People v. Aranda, 63 Cal. 2d 518, 47 Cal. 
Rptr. 353, 407 P. 2d 265. Under the circumstances in this 
case, we determine that the trial court did not abuse 
its discretion in receiving the statements of the other 
defendants without deletion. 

Pitmon Foxall, a detective sergeant of the Omaha 
police department, testified over objection as to state- 
ments made by the defendant while in custody. Before 
this witness was permitted to testify in the presence of 
the jury, the trial court properly conducted a founda- 
tional hearing out of the presence of the jury at which 
the witness was examined and cross-examined as to the 
circumstances surrounding the interrogation of the de- 
fendant. The defendant also testified at this hearing 
concerning his arrest and interrogation, and the defend- 
ant’s mother testified concerning her attempts to visit 
the defendant while he was in custody. 

At the conclusion of the foundational hearing the 
trial court overruled the defendant’s objections to the 
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testimony of sergeant Foxall and he was permitted to 
testify as to the defendant’s statements in the presence 
of the jury. The defendant complains that the procedure 
followed by the trial court did not comply with the 
constitutional requirements established by the United 
States Supreme Court in Jackson v. Denno, 378 U. S. 
368, 84 S. Ct. 1774, 12 L. Ed. 2d 908, 1 A.L.R. 3d 1205, 
and that his conviction must be reversed. 

Jackson v. Denno, supra, requires the trial court to 
make an independent determination that a confession is 
voluntary before receiving it in evidence. In State v. 
Longmore, 178 Neb. 509, 134 N. W. 2d 66, we pointed out 
that under our procedure the admission of a confession 
in evidence constitutes the trial court’s independent de- 
termination that the confession is voluntary. 

The defendant’s specific complaint is that the Nebraska 
procedure requires only that the trial court consider 
the affirmative evidence relating to the voluntariness 
of the confession. The correct rule is that the trial court 
should consider all of the evidence in determining wheth- 
er the confession is voluntary and should be admitted 
in evidence. To the extent that any of our previous de- 
cisions may conflict with this statement of the rule they 
are disapproved. 

There is nothing in the record in this case which in- 
dicates that the trial court did not consider all of the 
evidence presented in determining whether the state- 
ments of the defendant were voluntary and should be 
received in evidence. The defendant was permitted to 
present evidence as to all of the circumstances under 
which the statements were made. The procedure that 
was followed complied with all constitutional require- 
ments. 

The defendant’s third assignment of error relates to 
the admission of sergeant Foxall’s testimony concern- 
ing the defendant’s statements. The defendant contends 
that his objection to the admission of this testimony 
should have been sustained because the confession was 
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involuntary, was the fruit of an unlawful arrest, and 
was obtained after the defendant had been denied the 
right to counsel. 

The defendant was arrested at his home on the morn- 
ing of August 19, 1964, the day after the robbery. He 
was taken to the police station, booked, and then ques- 
tioned briefly by sergeant Foxall. At this time the de- 
fendant was advised that he was not required to make a 
statement, that any statement he made could be used 
against him, and that he was entitled to counsel. The 
defendant was questioned again by sergeant Foxall at 
the police station on two or three occasions and again on 
two occasions after the defendant had been moved to 
the county jail. The statements which were admitted 
in evidence were made to sergeant Foxall at the county 
jail on August 27, 1964. 

The record shows that a complaint charging the de- 
fendant with murder while in the commission of a rob- 
bery was filed in the municipal court on August 21, 
1964. The defendant was taken before a judge of the 
municipal court on that day and ordered held without 
bond pending preliminary hearing. 

The defendant testified, at the foundational hearing 
out of the presence of the jury, that the periods of ques- 
tioning varied from 5 minutes to 20 minutes. On cross- 
examination the defendant admitted that he knew that 
he did not have to answer any questions; that he was 
not threatened or beaten; and that the interrogations 
were short because he advised the police that he did not 
want to answer their questions. 

Kathryn Erving, the defendant’s mother, testified that 
she went to the police station but was not allowed to 
see the defendant or talk with him and that she was not 
allowed to see him until after he had been transferred 
to the county jail. 

The defendant in this case was not held in custody 
for the purpose of forcing a confession from him. His 
custody resulted from the fact that he was charged with 
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murder and was being held for preliminary examination. 

The record does not show prolonged periods of ques- 
tioning, physical abuse, threats, promises, or that the 
defendant did not understand his rights. Although the 
defendant’s testimony contradicted in part that of ser- 
geant Foxall, the trial court and the jury were not re- 
quired to believe the defendant and reject the testimony 
of sergeant Foxall. From our examination of the record 
we conclude that the evidence is sufficient to sustain 
the determination made by the trial court and the find- 
ing by the jury that the defendant’s statements were 
made voluntarily. 

The defendant’s contention that his arrest was illegal 
is based upon the absence of a showing in the record 
rather than an affirmative showing that grounds for his 
arrest did not exist. The legality of the arrest was not 
an issue in the case until the appeal to this court. Under 
such circumstances this court will not assume that prob- 
able cause for the arrest of the defendant did not exist 
at the time it was made. Furthermore, the statements 
of the defendant were made long after the arrest and 
after he had been taken before a magistrate. It is un- 
necessary to consider further the defendant’s contention 
that the arrest in some way made the statements inad- 
missible. 

The defendant’s contention that he was denied the 
right to counsel is based upon his testimony that he 
requested permission of sergeant Foxall to telephone a 
lawyer, which was not granted. This testimony was con- 
tradicted by sergeant Foxall. Furthermore, at the 
foundational hearing out of the presence of the jury, 
the defendant admitted on cross-examination that he 
did not ask for counsel or ask to make a telephone call 
when he was taken before the magistrate 2 days after 
his arrest. The record does not show a denial of counsel. 

The judgment of the district court is affirmed. 

AFFIRMED, 
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STATE OF NERBASKA, APPELLEE, v. DONALD HENRY DavlIs, 
APPELLANT. 
146 N. W. 2d 220 


Filed November 11, 1966. No. 36201. 


1. Indictments and Informations. Separate informations filed 
against two or more defendants may be consolidated for trial 
if the defendants are charged with having participated in the 
same act or transaction that constitutes the offense. 

2. Criminal Law. The right to a separate trial now depends upon 
a showing that prejudice will result from a joint trial. 

In the absence of a showing of an abuse of discretion, 
the ruling of the trial court upon a motion for severance will 
not be disturbed. 

4, Criminal Law: Evidence. A confession of guilt is not admis- 
sible in evidence unless it is first shown to have been voluntarily 
made. Under Nebraska procedure the admission of a confes- 
sion in evidence constitutes the trial court’s independent deter- 
mination that the confession is voluntary. 


5. In determining whether a confession is volun- 
tary the trial court should consider all of the evidence. 

6. Where the accused was informed of his right 
to counsel and warned of his right to remain silent, and there- 
after confesses to participation in a crime, there is no rule 
excluding the use of such a confession because of lack of counsel. 

1. Where the evidence as to what occurred im- 


mediately prior to and at the time of the making of a confes- 
sion shows that it was freely and voluntarily made and excludes 
the hypothesis of improper inducements or threats, the confes- 
sion is voluntary and may be received in evidence. 


Appeal from the district court for Douglas County: 
Joun E. Murruy, Judge. Affirmed. 


Adolph Q. Wolf, Fred J. Montag, Michael McCormack, 
Bennett G. Hornstein, and Lynn R. Carey, Jr., for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, BRowER, 
SmituH, and McCown, JJ., and NEwton, District Judge. 
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BOoSLAUGH, J. 

The defendant, Donald Henry Davis, was convicted 
of murder in the perpetration of a robbery and sentenced 
to life imprisonment. His motion for new trial was 
overruled and he has appealed. 

The robbery took place at the Sip’ N-Chin Bar in 
Omaha, Nebraska, on August 18, 1964. The record shows 
that the defendant waited outside the bar in an Olds- 
mobile automobile owned by his father while Jerome 
Erving, Jr., Deborah Boston, and Nathaniel Hall entered 
the bar, committed the robbery, and shot and killed the 
bartender. After the robbery, Erving and Deborah Boston 
reentered the Oldsmobile outside the bar and Hall was 
picked up about a block west of the bar. 

After the robbery the police broadcast a description of 
the Oldsmobile automobile. About 20 minutes later a 
southbound police cruiser observed it going north on 
Twenty-sixth Street. While the police cruiser was mak- 
ing a U-turn, the Oldsmobile turned east on a side street 
where it was abandoned. When found it contained a bottle 
of whisky that had been taken from the Sip’ N-Chin Bar. 
The defendant was traced through the registration of the 
automobile. He was arrested at his girl friend’s house 
shortly after 10 p.m. and taken to the police station. 

Upon the motion of the State, the defendant’s case 
was consolidated for trial with the cases of Deborah 
Boston and Jerome Erving, Jr. The first assignment of 
error relates to the consolidation of the cases for trial 
and the overruling of the defendant’s later motions for 
severance. 

The second assignment of error relates to the proce- 
dure which the trial court followed in determining 
whether the statements made by the defendant should 
be admitted in evidence. Identical assignments of error 
were considered in State v. Erving, ante p. 824, 146 
N. W. 2d 216, and determined adversely to the conten- 
tions of the defendant. For the reasons stated in State 
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v. Erving, supra, we find these two assignments of error 
to be without merit. 

The third assignment of error relates to the admission 
in evidence of statements which the defendant made 
after his arrest. The defendant contends that the con- 
fessions were involuntary, were the fruit of an unlawful 
arrest, and that he was denied the right to counsel. 

The first statement was made to Pitmon Foxall, a 
detective sergeant of the Omaha police department. 
Sergeant Foxall was permitted to testify over objection, 
after a foundational hearing had been held out of the 
presence of the jury, that he first talked with the de- 
fendant on the morning of August 19, 1964. At that 
time the defendant did not want to talk to sergeant 
Foxall so the conversation was brief and not more than 
5 or 10 minutes in length. That evening sergeant Fox- 
all again interviewed the defendant and obtained an 
oral statement as to his participation in the crime. Ser- 
geant Foxall testified that on each occasion he had first 
advised the defendant of his right not to answer ques- 
tions, that any statement he made might be used against 
him, and of his right to have a lawyer. 

The second statement was made early the next morn- 
ing to a deputy county attorney in the presence of a 
court reporter. The stenographic report of this inter- 
view shows that before the defendant was questioned 
about the crime, he was warned that any statement he 
made could be used against him and that he had a 
right to have an attorney. In this statement the de- 
fendant again related his participation in the crime. 

The defendant first contends that he was threatened 
with physical violence. This is based upon his testimony 
that when he was questioned at the police station shortly 
after the arrest, one of the officers said that he would 
kick him. His exact testimony at the foundational hear- 
ing was: “* * * when we first went down there, I guess 
we was getting kind of smart, and he said he would 
kick my young ass, you know.” Before the jury the 
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defendant testified: “When we first got down there, 
well, I went in this one room with these three colored 
detectives, and when I was in there this one stud kept 
asking me questions, and I told him I don’t remember. 
Then he asked me one question, and I don’t know if I 
got smart with him, but he said he was going to kick 
my young punk ass.” The statement, if made, was an 
unfortunate one. However, it was not such a threat of 
violence as could reasonably be expected to produce a 
confession some 24 hours later. 

The defendant further testified at the foundational 
hearing that the same officer had also stated that unless 
the defendant made a statement, he would be placed in 
a cell and that “‘We don’t care if you rot in there.’” 
This statement, if made, was also unfortunate. How- 
ever, it is not the type of statement that could reason- 
ably be expected to provoke a confession that would 
insure the continued incarceration of the defendant on 
a felony charge. The incidents to which the defendant 
testified did not cause the confessions made the fol- 
lowing night to be inadmissible. 

The defendant further testified that sergeant Foxall 
had offered to release the defendant’s younger brother, 
who was also in custody, if the defendant would tell 
them where the gun was, and that the others involved 
had made complete statements about the crime. This 
testimony is denied by sergeant Foxall. 

The defendant complains that he was not advised that 
the bartender who was shot during the robbery had died. 
This circumstance is not of great significance in view of 
the testimony of sergeant Foxall that he had told the 
defendant that same morning that the bartender might 
die. 

The most serious question in this case arises because 
of the age of the defendant and his mental ability. There 
was evidence that the defendant’s family had tried to 
see him at the police station on August 19, 1964, and 
had been refused permission. The defendant was 1614 
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years old, and this was not his first experience with the’ 
police. The defendant had been in the Boys’ Training 
School twice and he admitted that he knew the colored 
detectives. 

A clinical psychologist testified that the defendant was 
below average in intelligence; that he could be classified 
in the lower 7 percent of the population as to intelli- 
gence; that he was immature and tended to act in an 
impulsive manner; and that he showed evidence of a 
long-standing personality disturbance. 

The defendant testified that he had been in the 10th 
grade in Technical High School. In his statement to the 
county attorney the defendant said that he had passed 
all of his courses the first semester; that he had left 
school early because he had found a job; and that if 
he returned to school he would be in the 11th grade. 

So far as the legality of the arrest is concerned, the 
record shows sufficient circumstances to justify the 
arrest of the defendant in this case. It is unnecessary 
to consider this contention further. 

The record does not show a denial of the right of coun- 
sel in this case. Sergeant Foxall testified that the de- 
fendant was advised as to his right to counsel and the 
defendant was similarly advised by the deputy county 
attorney. Although the defendant testified that he was 
refused permission to use the telephone, sergeant Foxall 
testified that he did not ask to use the telephone. 

From our examination of the entire record we con- 
clude that the evidence was sufficient to sustain the de- 
termination by the trial court and the finding by the 
jury that the statements of the defendant were volun- 
tary and admissible in evidence. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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EVELYN IRENE YOUNKER, ADMINISTRATRIX OF THE ESTATE 

OF THEODORE YOUNKER, DECEASED, APPELLEE AND CROSS-' 

APPELLANT, V. PETER KIEWIT Sons COMPANY, *A CORPORA-- 

TION, ET AL., APPELLEES AND CROSS-APPELLEES, IMPLEADED 

WITH Donaup E. LEISTRA, APPELLANT AND CROSS-APPELLEE. 
146 N. W. 2d 202 


Filed November 11, 1966. No. 36258. 


1. Trial: Appeal and Error. Where instructions correctly state 
the law, it is not error for the court, in the absence of a request 
for a more specific instruction, to fail to give a more elaborate 
one. 

2. Trial. It is the duty of the trial court to properly instruct, on 
its own motion, on the issues raised by the pleadings and the 
evidence. 

8. Trial: Appeal and Error. Instructions must be considered as a 
whole, and if, when construed together they properly state the 
law, they are sufficient and error cannot be predicated thereon. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Affirmed. 


Story, Carl & Parker, for appellant. 
Francis M. Casey, for appellee Younker. 


Cassem, Tierney, Adams & Henatsch, for appellee 
Peter Kiewit Sons Co. 


Gross, Welch, Vinardi, Kauffman & Schatz, for ap- 
pellee. McClain. 


a 


‘Heard before WHITE, C. J., SPENCER, Biedecks BROWER, 
SMITH, and McCown, JJ. and NEWTON, District Judge: 


Waite, die 

This is an action for wrongful death arising from : an 
automobile. accident occurring on. U. S. Highway No.. 
73-75 south of .Omaha, Nebraska, on sun 20, 
1963, about 4:40 p.m. 

- Plaintiff's. decedent,. Theodore Younteus was. ere as 
a guest passenger in an automobile operated by, the de- . 
fendant-appellant, Donald E. Leistra,.in.a.westerly. direc- 
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tion across U. S. Highway No. 73-75, when the Leistra 
automobile and an automobile operated in a southerly 
direction by the defendant McClain were involved in a 
right-angle collision at an intersection. The defendant 
Peter Kiewit Sons Company was engaged in construct- 
ing an overpass across the highway and as a part of this 
work had erected barricades and other structures in 
the immediate vicinity of the intersection where the 
accident occurred. 

Plaintiff’s amended petition sets out specific acts of 
negligence of the defendants McClain and Kiewit, and 
also charges defendant Leistra with gross negligence in 
several specifications. The petition also alleges that the 
accident was the proximate result of the joint, several, 
and continuing negligence of all of the defendants. By 
separate answers, each defendant entered a general denial 
and alleged that the proximate cause of the accident 
was the negligence of the other defendants. The case 
was submitted to a jury, which returned a verdict for 
the plaintiff against the defendant Leistra and in favor 
of the other two defendants. Defendant Leistra appeals. 

The first contention of the defendant Leistra is that 
the trial court failed to instruct as to the guest statute, 
section 39-740, R. R. S. 1948. It was admitted by the 
pleadings and undisputed in the evidence that the plain- 
tiff’s decedent was riding as a guest passenger in the 
Leistra automobile. The statute provides, in substance, 
that the operator of a motor vehicle shall not be liable 
to a guest unless such damage is caused by the gross neg- 
ligence of the owner or operator of such motor vehicle. 
See § 39-740, R. R. S. 1943. While the court did not, in 
any special instruction, set out the precise terms of the 
statute, it did, in instructions No. 1 and No. 3 fully ad- 
vise the jury that the plaintiff alleged gross negligence 
as to the defendant Leistra; and that the plaintiff could 
not recover unless it was proved by a preponderance of 
the evidence that the defendant Leistra was negligent 
and that such negligence was gross in character. In a 
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subsequent instruction the court properly defined gross 
negligence, to which no objection is made. The court, 
therefore, instructed as to the essential requirements of 
the statute and the law, and the defendant Leistra’s 
liability was limited as the law requires. Under these 
circumstances, we see no need for the court to give an 
additional repetitive instruction setting out the terms 
of the statute. Furthermore, defendant Leistra requested 
no instruction in this respect. Where instructions cor- 
rectly state the law, it is not error for the court, in the 
absence of a request for a more specific instruction, to 
fail to give a more elaborate one. Nebraska Bottled Gas 
& App. Co. v. Aetna Cas. & Sur. Co., 173 Neb. 146, 112 
N. W. 2d 740. There is no merit to this contention. 

Defendant Leistra complains that in instruction No. 1 
the court failed, in setting out these issues, to advise 
the jury that the defendant had pleaded in his answer 
that the accident was caused “for and by reason of the 
acts of negligence on the part of the other defendants.” 
The court did advise the jury that the defendant Leistra 
denied any gross negligence on his part, which consti- 
tuted a general denial. The defendant Leistra further 
contends that the jury should have been instructed that 
the defendant admitted the accident was caused by the 
negligence of the other defendants. Defendant Leistra 
cites as sole authority for this position the holding in 
Wright v. Lincoln City Lines, Inc., 160 Neb. 714, 71 N. 
W. 2d 182. 

In the Wright case the plaintiff had sued two joint 
tort feasors, alleging specified acts of negligence against 
each. The defendant bus company denied negligence 
on its part and admitted that the negligent acts of the 
other driver, Miller, as specified in the petition, were 
the proximate cause of the accident and the injuries 
to the plaintiff resulting therefrom. Subsequently, and 
prior to trial, the action was dismissed as to the other 
driver, Miller, and the case proceeded to trial against 
the bus company and its operator only. The court held 
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that it was prejudicial error to refuse a requested in- 
struction to the effect that the specified acts of negli- 
gence of Miller in the plaintiff’s petition were admitted. 
It held that, in the light of the admission, the defendants 
were not required to make further proof of the negli- 
gence of Miller, the other driver. We point out, that in 
the present case, all three defendants remained in the 
case, each denying ngligence, and it was necessary for 
the trial court to submit to the jury the controverted 
allegations of negligence as to each party defendant. 
The court properly instructed as to the burden of proof 
in instruction No. 2, No. 3, and No. 4, as to all defend- 
ants, and gave a proper instruction on liability arising 
from concurrent negligence to which no objection has 
been made. Since each defendant denied negligence, 
the issues were clearly and properly submitted to the 
jury. We point out further that defendant Leistra by 
his answer did not admit the specific allegations of the 
petition alleged against the other defendants. He simply 
alleges “by reason of the acts of negligence on the part 
of the other defendants.” This is not an admission of 
specific acts of negligence within the scope of the Wright 
case. 

It is the duty of the trial court to properly instruct, 
on its own motion, on the issues raised by the pleadings 
and the evidence. We hold in this case, with issues 
raised. as to negligence in the pleadings and evidence 
as to all three defendants, that the trial court properly 
instructed the jury. 

As to defendant Leistra’s contention that the court, 
in stating the issues, did not advise the jury that he had 
pleaded that the accident was due to the negligence of 
the other defendants, we see no prejudice in this respect. 
He was entitled to prove such negligence of other parties 
under his general denial as to gross negligence. Again, 
there could be no prejudice because the court properly 
instructed in later instructions as to the burden of 
proof as to each defendant and the elements thereof. 
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Instructions must be considered as a whole; and if, when © 
construed together they properly state the law, they .are 
sufficient and error cannot be predicated thereon. O’Brien 
‘vy. Anderson, 177 Neb. 635, 130 N. W. 2d 560; Bunsel- 
meyer v. Hill, 179 Neb. 140, 137 N. W. 2d 354. ah 

In the light of our conclusions herein, it becomes un- 
necessary to consider the cross-appeal filed herein by 
plaintiff. The judgment of the district court is correct 


and is affirmed. 
AFFIRMED. 


In RE APPEAL OF PARSONS CONSTRUCTION COMPANY. 

PARSONS CONSTRUCTION COMPANY, A CORPORATION, 

APPELLANT, V. STATE OF NEBRASKA ET AL., APPELLEES. 
146 N. W. 2d 221 


Filed November 11, 1966. No. 36277. 


1. Contracts. A contractor who is damaged as the result of delay 
, in the performance of the work which is caused by a breach of 

the contract by the other party may recover his damages in 
the absence of an express provision in the contract exempting 
the other party from liability. 

2. Trial: Appea) and Error. The judgment of the trial court in a 
law action where a jury has been waived has the effect of a ver- 
dict of a jury and will not be set aside unless clearly wrong. 

8. Appeal and Error. It is not the province of this court in re- 
viewing the record in an action at law to resolve conflicts in 
or weigh the evidence. 

4. Trial. In determining the sufficiency of the evidence to sustain 
a judgment in a law action, it must be considered most favor- 
ably to the successful party, every controverted fact must be 
resolved in that party’s favor, and he must have the benefit of 
any inferences reasonably deducible from it. : 


Appeal from the district court for Lancaster County: 
BarTLeTT E. Boyes, Judge. Affirmed. 


- Mason, Knudsen, Berkheimer & Endacott, for ne 
lant. 
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Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, and Warren D. Lichty, Jr., for appellees. 


Heard before Wuire, C. J., SPENCER, BROWER, SMITH, 
and McCown, JJ., and C. THomas WurrtE, District Judge. 


SPENCER, J. 

This is an appeal from the disallowance of a claim 
for $43,574.48 to cover increased costs occasioned by the 
breach of certain conditions of a construction contract 
by the State of Nebraska. The claim was disapproved 
by the State Engineer and disallowed by the Auditor of 
Public Accounts and the Secretary of State of the State 
of Nebraska. 

The contract out of which the claim arose involved 
the building of two viaducts, which will hereinafter be 
referred to as the south and north bridges. It was one 
of several contracts included in a highway construction 
project on the Union-Omaha road (U. S. Highway No. 
73-75) near Plattsmouth, Nebraska, in Cass County. One 
of the other successful bidders was Booth and Olson, 
Inc., a heavy highway contractor. Its contract covered 
grading, paving, and culvert work, and included the 
installation of the embankment fills for the bridges. 
It was necessary that certain culvert work and the em- 
bankment fills be completed before the plaintiff could 
begin work on its contract. The plans for the project 
used by the plaintiff as a basis for its bid had written 
above the profile for the bridge embankment the fol- 
lowing: “Embankment to be constructed by the grading 
contractor before the bridge work begins.” 

All of the contracts on the project included an agree- 
ment that no work would be started prior to April 7, 
1958. Subsequent to the acceptance of its bid, plaintiff 
notified the State that it desired a beginning date of 
April 7, 1958, on the south bridge, and of April 25, 1958, 
on the north bridge. These dates were approved by the 
State. Booth and Olson, Inc., who was to do the neces- 
sary grading and fill work before the plaintiff could be- 
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gin on its contract, also had a starting date of April 7, 
1958. This fact was known to the plaintiff when it 
submitted its schedule of work, but it contends that the 
State, having approved its starting date, was obligated 
to coordinate the work and require the grading con- 
tractor to build the necessary embankments immediately. 
On March 28, 1958, plaintiff notified Booth and Olson, 
Inc., that it would like to start on the south bridge not 
later than May 7, 1958, and on the north bridge not 
later than May 21, 1958. On April 2, 1958, plaintiff 
wrote the construction engineer for the State as follows: 
“Re: Projects 
FG-475 (2-3) Plattsmouth 
IN-01-09(21) Millard 
“Dear Mr. Graham: 
“Following your suggestion we contacted Booth and 
Olson, Inc., in regard to this grading and the abutment 
fill on our projects near Plattsmouth and mailed you a 
copy of our letter. We are enclosing a copy of their reply. 
“While we want to cooperate in every way possible 
with your office toward expediting the schedules on 
this project, it is our opinion that your office will have 
to take the responsibility of determining when the abut- 
ment fills will be in place so we can start our work. 
We have no power or authority over the contractors 
who are to place these fills and feel that we would be out 
of order to attempt to set their schedules. 
“We have come to the conclusion that our construction 
schedules on the above projects will have to be revised 
and we will make our revised (revision) as soon as your 
department notifies us when we can expect the abutment 
fills to be in place. We are hoping that we can tenta- 
tively set the starting time now on FG-475 (2-3) about 
May 7, 1958, and IN-01-09(21) about June 7, 1958. 
“Yours truly, 
PARSONS CONSTRUCTION COMPANY 
Earl G. Hawkins 
President.” 
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The Millard project referred to in the above letter is not 
included in this action. Project FG-475 (2-3) covers the 
two bridge projects involved herein. 

There is a dispute as to when the sites were actually 
available and ready for the plaintiff. Plaintiff’s testi- 
mony is that the job site was not available until August 
4, 1958, and that it began work on August 11, 1958, on 
the south bridge, and on August 26, 1958, on the north 
bridge. The State’s evidence is to the effect that the 
embankments for the south bridge were entirely com- 
pleted by June 18, 1958. On June 9, 1958, the State 
notified the plaintiff that the south bridge site was 
available to them June 16, 1958. 

The evidence for the State indicates that the last fill 
on the north bridge was not completed until July 22, 
1958, but that there was ample work the plaintiff could 
have done previous to that date. In this respect, the 
State’s evidence indicates that the work on the north 
bridge could have been started as soon as the south 
abutment on that project was built, which was June 4, 
1958. The north bridge was the larger project, and there 
was sufficient area between the two embankments to 
permit work on the completed embankment and some 
of the area adjacent to it. 

After the embankments were in, it was necessary for 
the State to stake the project before the plaintiff could 
begin its operation. There is a dispute as to when this 
was done. The specifications, which were a part of the 
plans used by the plaintiff in the submission of its bid, 
contain the following provisions on staking: “2. The de- 
partment shall not be responsible for delays due to lack 
of grade or line stakes unless the contractor in moving 
on the work shall have given one week’s notice and, there- 
after, unless the contractor shall have given the engi- 
neer 48 hours’ notice that such stakes would be needed.” 
There is a dispute as to whether or not notice was ever 
given by the plaintiff to the State that the stakes were 
needed. It is the State’s contention that the stakes were 
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set without notice as soon as possible after the project 
was ready for stakes. 

The State further contends that the plaintiff did not 
start work previous to August 11, 1958, because of a 
carpenter’s strike from June 9, 1958, to early in August 
1958, which prevented it from doing so. On June 20, 
1958, 4 days after plaintiff had been advised the south 
bridge site would be ready, plaintiff sent the State the 
following letter: 

“Attention: Mr. L. O. Graham 
Construction Engineer 
Re: Project No. FG-475(2) 
and F-FG-475(3) near 
Plattsmouth, Nebraska 
Carpenter Strike 
“Dear Mr. Graham: 
“We are unable to start the above referenced project 
because our firm as a member of the Associated General 
Contractors Employer’s Association of Omaha has been 
a victim of strike by the Omaha Carpenter’s District 
Council A. F. of L., C. I. O. and we are unable to start 
this job due to this action. 
“As per the general conditions in the specifications gov- 
erning our work, we hereby request an extension to the 
construction period of our contract equal to one and one- 
half the period of the actual construction time lost plus a 
period of re-organization of equipment and job personnel. 
“At the conclusion of the above work stoppage, we will 
notify your office of the actual days required for the time 
extention requested. 
“Yours truly, 
PARSONS CONSTRUCTION COMPANY 
Earl G. Hawkins Jr. (sgd.)” 
On August 5, 1958, plaintiff wrote the State as follows: 
“Attention: Mr. L. O. Graham 
Construction Engineer 
Re: Project FG-475(2) and 
F-FG-475 (3) 
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Near Plattsmouth, Nebraska. 
Carpenter’s Strike | 
“Dear Mr. Graham: 
“As per-my letter of June 20, 1958, I am requesting the 
following extensions of time to our contract due to labor 
difficulties or striking on the above mentioned job. 
“On Monday, June 9, 1958, the carpenter’s union started 
picketing all our jobs in a jurisdictional dispute over 
wages, working conditions, fringe benefits, etc. This 
strike continued until Wednesday, July 30, 1958 at which 
time the carpenter’s union voted that evening to accept 
an offer the Associated General Contractors had offered 
and the strike was settled. This was a period of fifty 
two (52) days. In trying to arrive at the time lost due 
to this strike of this magnitude or length of time, it is 
quite difficult and at times almost impossible as we 
will not realize the full results of this strike until next 
winter when the construction season shuts or slows 
down. The Associated General Contractors have met. 
and have tried to establish by joint discussion a realistic 
formula or approach to the amount of time actually lost 
to us due to the strike or dispute of this duration. It 
was determined and decided by this committee that the 
time actually lost due to shutting down of the job, try- 
ing to reorganize, re-hire men when starting up and con- 
sidering that the time lost was during the normal con- 
struction season and therefore for every day of strike,. 
the contractor would be delayed a day and a half in 
completing their work. This determination took into 
account the following conditions that would be encoun- 
tered due to this prolonged strike. 
“1. Re-location, re-distribution and securing of equip- 
ment. 
“2. Re-hiring, locating necessary qualified personnel. 
“3. Removing and replacing work already completed 
due to damage caused by the standing of the work 
for the duration of time. 
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“4... Additional work necessitated by work standing this 
period of time unattended. 
“5. Time lost during the normal construction season 
‘ ** and the resulting extension of time being or fe- 
sulting in the late fall or winter which is normally 
questionable or undesirable working conditions. 
“Of the above conditions, some of these do not apply to 
this project as we have not started work at the time of 
the strike due to the enbankments (sic) not being built. 
However, I think Item No. 5 and Item No. I involve this 
project pertaining to winter work and also the equip- 
ment available to start these various projects. 
“TI am, therefore, requesting an extension of time in the 
amount of seventy eight (78) days for this strike. If 
there are any questions on this, please contact me. 
“Yours truly, 
PARSONS CONSTRUCTION COMPANY 
Earl G. Hawkins Jr. (sgd.)” 

Plaintiff contends these letters were form letters sent 
out on all of its jobs and that the State knew the strike 
was restricted to the Omaha area and did not affect the 
Plattsmouth projects. However, the letters specifically 
refer to the Plattsmouth projects, and the State did 
allow extentions of time on the contract due to the strike. 
Plaintiff insists that the extension was granted because 
of the delay in providing the site and not because of the 
strike, but until the time of the trial plaintiff made no 
attempt to dispute the statement in the letter granting 
the extension. The reasonable inference from the State’s 
evidence is that the strike was one of the major con- 
siderations in allowing an extension of working days. 

It is plaintiff’s contention that the State breached an 
expressed and implied contractual obligation to timely 
provide plaintiff with a place to work and to make the 
construction site available on April 7, and April 25, 1958, 
as agreed, and that this failure on the part of the State 
extended the time of performance of the contract beyond 
the construction season and over the winter of 1958, 


846 NEBRASKA REPORTS [Vot. 180 


Parsons Constr. Co. v. State 


substantially increasing plaintiff’s cost of performance. 
Plaintiff’s theory is that the State, having approved an 
April 7 starting date for the plaintiff, obligated itself 
to see that the grading contractor had the site prepared 
for the plaintiff when it was ready to move onto the job. 

In Roberts Constr. Co. v. State, 172 Neb. 819, 111 N. 
W. 2d 767, we said: “A contractor who is damaged as the 
result of delay in the performance of the work which is 
caused by a breach of the contract by the other party 
may recover his damages in the absence of an express 
provision in the contract exempting the other party 
from liability.” 

The State contends that plaintiff fully understood at 
the time its bid was submitted that the actual bridge 
work could not be started until after the embankments 
had been constructed in accordance with the terms of 
the specifications, and that the grading contractor could 
not begin work on any part of the project until April 
7,1958. It further insists that any delays which occurred 
were the usual and normal ones for heavy construction 
work, and that the plaintiff was familiar with this type 
of construction and could reasonably expect such delays. 

Plaintiff relies heavily on Roberts Constr. Co. v. State, 
supra, but that case is distinguishable on the facts from 
the instant one. In that case, the State specifically rep- 
resented that subgrade preparations on a detour would 
be completed, and a windrow of rock placed along the 
length of the detour so that the contractor could begin 
work on June 21, 1954, and, without notice to Roberts 
Construction Company, granted an extension of time 
to the subcontractor, which extended the period 90 work- 
ing days beyond the starting date. In the instant case, 
all of the contractors agreed that no work would be done 
on the project prior to April 7, 1958, and the plaintiff 
fully understood that it could not begin its major work 
until after the grading contractor had installed certain 
culverts and had made embankment fills, which would 
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take some time as is evident from plaintiff’s letter of 
March 28, 1958. 

This was a law action in which a jury was waived. 
The judgment of the trial court in an action at law where 
a jury has been waived has the effect of a verdict of a 
jury, and will not be set aside unless clearly wrong. 
Weiss v. Weiss, 179 Neb. 714, 140 N. W. 2d 15. 

As indicated above, there was a considerable conflict 
in the evidence herein. It is not the province of this 
court in reviewing the record in an action at law to re- 
solve conflicts in or weigh the evidence. Graves v. Bed- 
nar, 171 Neb. 499, 107 N. W. 2d 12. 

In determining the sufficiency of the evidence to sus- 
tain the judgment in this case, it must be considered 
most favorably to the successful party, and so every 
controverted fact must be resolved in the State’s favor 
and the State must have the benefit of any inferences 
reasonably deducible from the evidence. Smith v. Platte 
Valley Public Power & Irr. Dist., 151 Neb. 49, 36 N. W. 
2d 478. 

For the reasons given, the judgment herein is affirmed. 

AFFIRMED. 

BosLauGH, J., participating on briefs. 


DonaLpD D. Fox, APPELLEE, v. MAXINE FOX, APPELLANT. 
146 N. W. 2d 208 


Filed November 11, 1966. No. 36302. 


1. Divorce. A decree in a divorce case, insofar as minor children 
are concerned, is never final in the sense that it cannot be 
changed. 

2. Divorce: Parent and Child. The provision for reasonable visita- 
tion rights does not mcan visitation at the sole discretion of the 
party having custody of the child. 

A father who is without fault should have an 

opportunity to become acquainted with his child and the child 

should not be deprived of the love and affection of his father. 

Consequently, the father should have a right, if he so desires, 
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to visit his child at reasonable times and with reasonable 


frequency. 

4. A right of visitation to be meaningful should 
permit the child to visit with his father away from the control 
of the person having custody. 

5. A determination of what constitutes reason- 


able visitation rights is within the discretion of the trial court 
and should not be disturbed except for an abuse of discretion. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEIDLeR, Judge. Affirmed. 


Holtorf, Hansen & Kortum, for appellant. 
Jack E, Lyman, for appellee. 


Heard before WuitE, C. J., SPENCER, BosLavucu, BROWER, 
SMitTH, and McCown, JJ., and Manasi, District Judge. 


SPENCER, J. 

This is an application by Donald D. Fox in the original 
divorce action against his former wife Maxine, request- 
ing the court to specifically provide the days and hours 
applicant should be permitted to visit his child. 

Donald D. Fox was awarded a divorce from Maxine 
Fox on September 15, 1964, on the ground of extreme 
cruelty. Maxine was given the care, custody, and con- 
trol of the 4-month-old son of the parties, subject to 
reasonable visitation rights, and Donald was ordered to 
pay $90 per month for the support and maintenance of 
the child. These payments have been made as directed. 

Subsequent to the divorce a dispute arose as to the 
visitation rights and as to whether Donald should be 
permitted to take the child from the home of Maxine. 
She refused to permit him to do so. After a conference 
between the parties and their respective attorneys, she 
permitted him to take the child on two occasions. When 
she thereafter refused to permit him to take the child, 
this application was filed. After a contested hearing, 
the trial-judge, who had heard the divorce action, entered 
an order specifically defining the visitation rights and 
providing that Donald should be permitted to take the 
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child of the parties to such reasonable places as he should 
see fit. The material portion of the order is as follows: 
“Wednesdays from 5:00 o’clock p.m., to 7:30 o’clock 
p.m.; Sundays from 1:00 o’clock p.m., to 7:30 o’clock 
p.m., and Holidays, consisting of Christmas Day, New 
Years Day, Declaration (Decoration) Day, Thanksgiving 
Day and the Fourth of July from 1:00 o’clock p.m., to 
7:30 o’clock p.m., each of said Holidays, until further 
order of this court.” The court assessed the court costs 
to Donald but decreed that each party should pay his 
own attorney. — 

Maxine has perfected an appeal to this court chal- 
lenging the visitation rights allowed and the determina- 
tion that each party should pay his own attorney. 

A decree in a divorce case, insofar as minor children 

are concerned, is never final in the sense that it cannot 
be changed. Caporale v. Hale, 169 Neb. 751, 100 N. W. 
2d 847. Our statute vests in the district court the right 
to change, revise, or modify any divorce decree so far 
as it concerns the care, custody, or maintenance of minor 
children. § 42-312, R. R. S. 1943. 
No question is involved herein as to the custody of 
the child. Nor is the application technically one for 
modification of the divorce decree. It is merely an ap- 
plication to define the meaning of “reasonable visitation 
rights” as those words are used in the decree. 

‘An indefinite provision in a divorce decree invites con- 
troversy where one of the parties may feel in the least 
abused. Here, the father secured the divorce but custody 
of the minor child was given to the mother. The prac- 
tice in this state in the ordinary case has been to pro- 
vide that the parent who does not have custody should 
have réasonable visitation rights, and to leave it to the 
parties to agree on what those words mean. It is evi- 
dent here that the mother believed that custody gave 
her the right to dictate the time, frequency, and condi- 
tion of the father’s visitations. It should be obvious 
that the provision for reasonable visitation rights does 
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not mean visitation at the sole discretion of the party 
having custody of the child. 

Section 38-107, R. R. S. 19438, provides that the father 
and mother are the natural guardians of their minor 
children, and are equally entitled to their custody. Here, 
because of the divorce, custody could only be vested in 
one of them. The tender age of the child made it desir- 
able that such custody be given to the mother. However, 
the father, who is without fault, should have an oppor- 
tunity to become acquainted with his child, and the 
child should not be deprived of the love and affection of 
his father. This can only be accomplished by association. 
Consequently, the father should have the right, if he 
so desires, to visit the child at reasonable times and with 
reasonable frequency. If this right is to be meaningful, 
it should permit the child to visit with the father awey 
from the control of the person having custody. 

When the parties were unable to agree, the same trial 
judge who granted the divorce, by the order appealed 
from herein, defined the meaning of reasonable visita- 
tion rights as used in the divorce decree. A determina- 
tion of what constitutes reasonable visitation rights is 
within the discretion of the trial court, and should not 
be disturbed except for an abuse of discretion, which 
is not apparent here. 

Maxine complains because no allowance was made to 
her for attorney’s fees on the application. On the facts 
herein it does not seem right that Donald should be 
penalized for Maxine’s obstinacy. We affirm the find- 
ing of the trial court. 

For the reasons given, the judgment of the trial court is 
affirmed. 

AFFIRMED. 
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DupLEX MANUFACTURING Co., APPELLANT AND CROSS- 
APPELLEE, V. ATLAS LEASING CORPORATION, APPELLEE AND 
CROSS-APPELLANT. 
146 N. W. 2d 205 


Filed November 11, 1966. No. 36318. 


1. Trial. Where it is clear that a verdict is excessive but there is 
no method by which the court can rationally ascertain the ex- 
tent of the excess, a remittitur cannot be properly required since 
a remittitur would amount only to a substitution of the judg- 
ment of the court for that of the jury. 

2. Contracts: Damages. If a condition in a contract is excused, 
the promisor becomes subject to a duty to perform without the 
existence or occurrence of the condition, but the damages re- 
coverable for breach of the duty are not always the same as 
they would have been if the condition existed or occurred. 

8. Contracts. Where failure of a party to a contract to perform 
a condition or a promise is induced by a manifestation to him 
by the other party that he cannot or will not substantially 
perform his own promise, the duty of such other party becomes 
independent of performance of the condition or promise. 


Appeal from the district court for Douglas County: 
DonaLp J. HamiLtTon, Judge. Affirmed. 


Frost, Meyers & Farnham, for appellant. 
John W. Delehant, Jr., for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SMITH, and McCown, JJ., and Hastines, District Judge. 


McCowy, J. 

This is a contract action in which the plaintiff obtained 
a jury verdict and judgment for $17,110 for the manu- 
facture of a custom-built mobile feed mill. Thereafter, 
defendant’s alternative motion for new trial was granted, 
on the basis that the court improperly submitted the 
question of damages to the jury. Plaintiff appealed and 
defendant cross-appealed. 

The plaintiff, Duplex Manufacturing Co., entered inte 
negotiations with one Elvin Lamb in the fall of 1962, 
out of which the contract here involved arose. The de- 
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fendant, Atlas Leasing Corporation, was engaged in 
the business of financing machinery and equipment ac- 
quisitions, under the lease plan. The plaintiff and the 
defendant entered into the contract for a custom-built 
mobile feed mill on November 29, 1962. The price was 
$17,110 cash. The order stated: “This is a custom built 
Mill especially for Mr. Elvin Lamb to his exact specifica- 
tions and therefore, this order is non-cancellable.” The 
specifications for the machine included, among its com- 
ponents, “A Metering Device for weighing or metering 
Grain.” Plaintiff commenced the manufacture and as- 
sembly of the mill. The feed mill, although not fully 
completed, was taken to Mr. Lamb’s place of business 
in Missouri‘on March 9, 1963, for an advertising and 
promotion project. It was then returned to plaintiff’s 
plant in Omaha, for completion and testing. 

On April 5, 1963, an employee of Elvin Lamb came to 
Omaha; signed a delivery ‘receipt which contained the 
words “Received and Accepted”; and took the mobile 
feed mill from plaintiff’s plant and drove it to Missouri. 
There was a conflict in the evidence as to the reasons 
for the delivery before completion and testing, but the 
evidence is undisputed that the weighing or metering 
device was not on the mill at that time, and that both 
the plaintiff and Elvin Lamb were aware of that fact. 

The plaintiff immediately attempted to obtain pay- 
ment from the defendant, but the defendant refused to 
pay for the mill until Mr. Lamb certified that the 
mill had been completed and built to his exact specifica- 
tions, which Mr. Lamb never did. Meanwhile, after 
April 5, 1963, representatives of the plaintiff went to 
Missouri to train Lamb’s employees in the use and 
operation of the machine, and to test it as it was 
being used in the field. There is sharp conflict in 
the evidence as to how the machine operated in the 
field as well as to the reasons for various items of dam- 
age to or malfunction of certain components. On May 
3, 1963, Lamb had the machine brought to plaintiff’s 
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plant in Omaha and left there. He concurrently advised- 
the plaintiff by letter that he would not accept the ma- 
chine under any circumstances. The plaintiff’s evidence. 
was that the mill was to be returned to the plaintiff on 
May 3, 1963, for repairs to certain components, and also 
for installation of the weighing or metering device, which 
was by then at plaintiff’s plant and ready for installation. 
The mobile feed mill remained at plaintiff’s plant there- 
after, although the weighing or metering device was 
never installed on it. This action to recover the full con- 
tract price followed. 

The jury was instructed that if it found for the plain- 
tiff, “the measure of plaintiff’s damage would be the 
agreed contract price of the grinding mill.” The motion 
for new trial was granted on the basis that this instruc- 
tion improperly submitted the question of damages to 
the jury. 

It is, of course, the duty of the court to instruct on 
the proper measure of damages. The evidence was 
undisputed that the weighing or metering device was 
never installed on the mill, although it was included in 
the specifications and in the contract price. There was 
no testimony as to the cost or market value of the de- 
vice. There was no testimony concerning the value 
of the mill minus the metering device, nor was there 
any testimony as to “the contract rate’ which might be 
applied to the mill minus the metering device. 

Where it is clear that a verdict is excessive but there 
is no method by which the court can rationally ascertain 
the extent of the excess, a remittitur cannot be properly 
required since a remittitur would amount only to a sub- 
stitution of the judgment of the court for that of the jury. 
See Main v. Sorgenfrei, 174 Neb. 523, 118 N. W. 2d 648. 
The action of the trial court in granting the motion for 
new trial was therefore proper. 

For its cross-appeal, the defendant urges that it was 
entitled to a directed verdict or iudgment notwith- 
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standing the verdict. Defendant argues that its liability 
was specifically conditioned on manufacture to the 
exact specifications of Lamb, which included a meter- 
ing device for weighing or metering grain. It relies upon 
the rule that if a buyer’s liability depends upon the 
seller’s performance of a condition which buyer has not 
waived, the burden is upon the seller to prove per- 
formance of the condition before he can recover. 

The defendant’s contention rests on the assumption 
that there was no evidence upon which a jury could 
find a waiver or excuse of the condition. “If a condi- 
tion in a contract is excused, the promisor becomes 
subject to a duty to perform without the existence or 
occurrence of the condition, but the damages recover- 
able for breach of the duty are not always the same as 
they would have been if the condition existed or oc- 
curred.” Restatement, Contracts, § 294, p. 436. Where 
failure of a party to a contract to perform a condition 
or a promise is induced by a manifestation to him by the 
other party that he cannot or will not substantially per- 
form his own promise, the duty of such other party 
becomes independent of performance of the condition 
or promise. See Restatement, Contracts, § 306, p. 451. 

In this case, while it was in conflict, there was evi- 
dence from which a jury might find that Lamb had ac- 
cepted the mill with knowledge of a nonconformity. 
Even though it be assumed that acceptance was on the 
assumption that the nonconformity would be season- 
ably cured, Lamb’s subsequent manifestation of com- 
plete repudiation should not compel the plaintiff to per- 
form a useless act. There is no evidence that the plain- 
tiff could not or would not have installed the weighing 
and metering device had there been no repudiation. Nor 
is there proof that the mill would not operate or was 
not a commercial unit without the weighing and meter- 
ing device. The facts upon which the legal issues of 
excuse, waiver, and failure to perform conditions turn 
are for determination by the jury. The defendant’s 
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cross-appeal therefore cannot be sustained. 
The action of the trial court was correct and is affirmed. 
AFFIRMED. 


Dominic S. Sacca, ADMINISTRATOR OF THE ESTATE OF 
JOHN SACCA, DECEASED, APPELLEE, V. MICHAEL A. MARSHALL, 
APPELLANT. 

146 N. W. 2d 375 


Filed November 18, 1966. No. 36187. 


1. Appeal and Error. A verdict based upon conflicting evidence 
will not be reversed on appeal if there is evidence from which 
reasonable minds might draw different conclusions. 

2. Bicycles. A bicycle is a “vehicle” as that term is used in the 
statutes of the State of Nebraska setting forth rules of the road. 

8. Bicycles: Trial. The failure of the trial court to instruct on 
the duty of a bicyclist to maintain a proper lookout and control 
was reversible error. 


4, Where there is evidence of violations of the 
rules of the road by a bicyclist it is the duty of the trial court 
to instruct with reference thereto. 

5. An instruction relating to the duty to give 


an appropriate signal before turning a vehicle from a direct 
course upon a highway is incomplete if it fails to instruct as 
to the signals which are authorized and required. 

6. Negligence: Trial. Instruction given by the trial court setting 
forth the defendant’s burden of proof upon a plea of contributory 
negligence examined and held to have been properly given. 

7. Infants: Negligence. Whether or not a minor between 14 and 
15 years of age is of sufficient knowledge, discretion, and appre- 
ciation of danger that he may be subject to the defense of con- 
tributory negligence is generally a question of fact for the jury. 

8. Trial. Where a plaintiff, without reasonable explanation, testi- 
fies to facts materially different concerning a vital issue, the 
change clearly being made to meet the exigencies of the pending 
action, the evidence is discredited as a matter of law and 
should be disregarded. Contradictory statements of witnesses 
examined and held not governed by the ruie stated. 

9. Death: Damages. In an action to recover damages resulting 
from the death of a minor child, where the record reflects the 
status of the family and the deceased, the income and assets 
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of the fathér and mother, the number of children, their earn- 
ings and contributions, and that the deceased assisted with 
normal household duties, evidence of the amount earned by the 
deceased and what he would earn in the future during his 
minority examined and the admission thereof held not to be 
prejudicial error. 


Appeal from the District Court for Lancaster County: 
BarTLeTt E. BoyLes, Judge. Reversed and remanded. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and Kier, 
Cobb & Luedtke, for appellant. 


Merril R. Reller and John McArthur, for appellee. 


Heard before CArTER, SPENCER, BoSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Ditrrick, District Judge. 


Dittrick, District Judge. 

The plaintiff Dominic S. Sacca, administrator of the 
estate of John Sacca, deceased, commenced this action 
against the defendant Michael A. Marshall, to recover 
damages resulting from injuries which caused the death 
of the deceased, a minor of the age of 14 years. The in- 
juries suffered by the deceased grew out of an accident 
in which an automobile operated by defendant and a 
bicycle which deceased was riding collided. The jury 
returned a verdict for the plaintiff. The defendant filed 
a motion for judgment notwithstanding the verdict or 
in the alternative for a new trial. The trial court over- 
ruled the motion and the defendant has appealed. 

The accident happened Saturday, August 15, 1964, ap- 
proximately 144 miles northeast of Greenwood, Ne- 
braska, on U. S. Highway No. 6. At the time both de- 
fendant’s automobile and the deceased’s bicycle were 
traveling on the same and in a northeasterly direction 
near a bridge across the highway. The deceased was 
traveling on the highway in the company of two other 
boys, his twin brother Joseph Sacca and one James 
Jackson. Each boy was riding a bicycle. James Jack- 
son was riding in front of and Joseph Sacca to the rear 
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of the deceased. Their intention was to ride their 
bicycles from Greenwood to Ashland, Nebraska, a dis- 
tance of approximately 6 miles. The traveled portion 
of the highway was concrete pavement 24 feet in width. 
The bridge was 28 feet in width and 82 feet in length. 
The bridge had concrete banisters or railings, and metal 
guard rails extended from the end of the banisters a dis- 
tance of 54 feet to a point on the shoulder of the road 
9 feet from the edge of the pavement. 

Dominic S. Sacca was the first witness for the plain- 
tiff. He testified that he lived at Greenwood, Nebraska. 
He was 46 years of age, married, and the father of five 
surviving children. The deceased was his son and was 
14 years of age at the time of his death. He testified 
that he was the administrator of the estate of John 
Sacca, deceased. His sons Joseph Sacca and the de- 
ceased had permission to make the trip on their bicycles. 
An acquaintance advised the witness of the accident 
and took him to the scene. The deceased was then on a 
stretcher, was placed in an ambulance soon thereafter, 
and the witness accompanied the driver of the ambulance 
to a hospital at Lincoln, Nebraska. He did not inspect 
the surface of the road on his first visit to the scene. 
Later in the afternoon he returned and saw where glass 
had fallen on the highway; and that the glass was lo- 
cated about 3 feet from the right-hand side of the road 
and about 9 feet from the centerline of the highway. 

The witness Dominic S. Sacca further testified that 
prior to the death of the deceased, his family consisted 
of his wife and six sons. The names and ages of his 
sons were Don age 16, Joseph and John age 14, Bradley 
age 6, Nicholas age 5, and Corey age 4. His earnings 
could not have been sufficient to rear his children with- 
out the help of the older children as his family grew up. 
He had no resources other than the family home and his 
earnings of $122 per week as a machinist. His 16-year- 
old son Don was employed at an automobile service sta- 
tion at Greenwood. The son Don earned an average 
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of $50 per week while attending high school and $60 
per week after he discontinued attending school. That 
out of his earnings the son Don bought some of his own 
clothes, paid some of the household bills, and assisted 
the family. whenever necessary. The witness testified 
that he was familiar with wages paid in Greenwood, 
Lincoln, and Omaha, Nebraska. That a boy in Green- 
wood, such as his deceased son John, upon reaching 16 
years of age would be able to-earn $60 per week, and 
upon reaching 18 years of age could earn $122 per week. 
That the deceased before his death contributed $6 or 
$7 per week to the household out of earnings at odd jobs. 

On cross-examination it was developed that the depo- 
sition of the witness Dominic S. Sacca had been taken. 
In such deposition he testified that he first returned to 
the scene of the accident on the following Monday. 
When he first went to the scene he had not looked for 
anything and remained only long enough to place his 
son in an ambulance. On Monday the only thing he 
observed was a piece of headlight on the right shoulder. 
of the road about 30 feet from the bridge. On redirect 
examination the witness testified that he made three 
trips to the scene, the first soon after the accident, the 
second during the afternoon of the same day, and the 
third the following Monday. 

On cross-examination it was also developed that in 
his deposition Dominic S. Sacca testified further as fol- 
lows: His oldest son worked at a filling station 3 hours 
or so a day and himself spent his earnings; his sons kept 
their earnings and whatever money they earned was 
their spending money; and his sons had an allowance. 

Betty Jean Sacca, the mother of the deceased, was 
called as a witness for the plaintiff. She testified that 
the deceased helped with the normal household duties. 
Outside the home he mowed lawns, scooped snow, and 
did yard work for others. A share of his earnings were 
used for his own spending money. From his earnings 
he contributed an average of $6 per week to the family 
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budget. He bought clothes and school supplies for him- 
self.. As the deceased grew older he would have earned 
and helped the family more. On cross-examination the 
witness stated that her deposition had been taken; and 
that in such deposition she testified that her sons kept 
their earnings for spending money or little things she 
and her husband could not have obtained for them. 

One James Armstrong, a road contractor and engi- 
neer, testified for the plaintiff as follows: He went to 
the scene of the accident at about 4:30 p.m. on August 
15, 1964. He observed glass and skid marks on the 
pavement. A person present assisted him in making 
measurements with a tape. Three feet from the right 
side of the pavement facing Ashland; and 19 feet from 
the abutment he observed broken glass, pieces of head- 
light, chrome, and skid marks. The glass covered an 
area 6 inches wide and 3 feet in length. 

Virgil Tweton, the town marshall of Greenwood, was 
called as a witness for the plaintiff. He testified that 
he investigated the scene of the accident. He observed 
glass on the right-hand side of the pavement but he 
could not tell where. 

Joseph Sacca, the twin brother of the deceased, testi- 
fied for the plaintiff as follows: That as James Jackson, 
the deceased, and the witness were approaching the 
bridge they were riding bicycles in single file, about 20 
feet apart on the right side of the highway, and about 
3 feet from the edge of the pavement. He was about 
6 feet from the bridge when a car approached from the 
opposite direction. After the oncoming car had passed 
he heard a car coming from the rear. The car sounded 
close and he turned around to see how far it was from 
him. The other two bicycles were then straight ahead of 
him. The car when it passed him was very close, a 
distance of about a foot or 5 or 6 inches, and was traveling 
on the right-hand side of the highway. As it passed 
him the car turned toward the other bicycles. The 
right front headlight of the car hit the middle. of -the 
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bicycle his brother John was riding. The bicycle was 
thrown to the right shoulder of the road, and landed 
in the grass of the shoulder approximately a car length 
from the pavement. After the impact the car changed 
its course to the left. His brother, the deceased, did not 
suddenly turn his bicycle in any direction. The car was 
traveling from 55 to 60 miles per hour. The driver of the 
car did not sound his horn. 

On cross-examination the witness Joseph Sacca testi- 
fied that when he stated on direct examination that the 
car was 5 or 6 inches from him when it passed he meant 
5 or 6 feet. It was further developed on cross-exam- 
ination that the deposition of the witness had been taken 
and that in such deposition he testified as follows: When 
the car passed him it was 5 or 6 feet to his left. The 
car continued straight up the highway. At the time it 
was hit, the bicycle was at an angle and the car was 
going straight ahead. His brother was not near the 
centerline at the time of the impact. The part of the 
deposition made a part of the record reflects the following 
questions propounded to the witness and the answers 
thereto: ‘“Q. What direction was the bike facing when 
it was hit? A. When it was hit? @. Yeah. A. It was— 
the car was straight ahead and his bike was sort of an 
angle. Did you give that answer to that question? A. 
Yes. * * * Q. Was it kind of like a 45-degree angle across 
the road? A. You mean, after the bike—. Did you 
give that answer to the question? A. Yes. * * * Q. Now, 
was your brother near the center line of the road when 
this accident took place?—when the impact took place. 
A. No. * * * Q. How close was he to the center line? A. 
After impact, you mean? And my question was, No. 
At about the time of impact. A. I don’t think he was 
quite halfway across the highway. I think he was 
mostly on this side of the road. Did you give that an- 
swer to that question? A. Yes. * * * Q. Did he ever 
swerve to the right or left before the accident? A. Not 
that I saw.” 
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On redirect examination the witness testified his an- 
swer to the last question had reference to his brother. 
Further, that when he testified the bicycle was at an 
angle he meant when it was on the car. 

James Jackson, one of the three boys who were riding 
the bicycles, testified for the plaintiff. He testified that 
they met a car coming from the opposite direction when 
they were near the bridge; and that he was just past the 
middle of the bridge when the car went by him. About 
the same time he heard a car approaching behind them. 
He glanced back as he was coming off the bridge and 
noticed the deceased was then about 30 feet behind 
him. He saw the car hit the deceased. There was no 
turn. As the car passed him the deceased was on the 
right front fender and the bicycle was along the side 
of the car with the left-hand portion of the handle bars 
in the headlight. After the car passed him the bicycle 
flew onto the right shoulder of the road and the de- 
ceased remained on the fender of the car for about half 
a block. The bicycle landed about three car lengths 
ahead of him. At the time of the accident they were 
riding in single file about 3 feet from the edge of the 
pavement, and the deceased was approximately 30 feet 
behind him. 

Vernon O’Neal, a trooper with the Nebraska Safety 
Patrol, was called as the first witness for the defendant. 
He testified that he received word of the accident at 
11:25 am. He proceeded immediately to the scene and 
made an investigation. He observed no glass or debris 
on the surface of the bridge. He observed two skid 
marks beginning 75 feet east of the bridge, the left 
mark starting on top of the centerline and the right 
skid mark near the center, or slightly to the left of the 
center, of the right-hand lane. About 35 to 40 feet east 
of where the skid marks curved across the centerline 
he observed bits of glass scattered in both lanes with no 
particular pattern. This was the only glass he observed 
in the area. The skid marks veered to the left, across the 
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pavement, onto the grass on the left and north shoulder 
of the road, from where they proceeded on the shoulder 
of the road a distance of 138 feet, where they veered to 
the right, across the: pavement to the right and south. 
The defendant’s car came to rest on the south shoulder 
of the road. The deceased was lying near the center 
of the pavement, 160 feet from the starting point of the 
skid marks. There was a total of 219 feet of skid marks. 

William D. Barber, a witness for the defendant, testi- 
fied that prior to the accident he approached the bridge 
in his automobile traveling in a southwesterly direc- 
tion. The boys on their bicycles were approaching, 
riding back and forth across the highway. He sounded 
his horn after which they rode near the right-hand edge 
of the pavement. He was about 10 feet east of the 
bridge when he met and passed the boys. He observed 
the defendant’s car approaching and going in the same 
direction as the boys. He met and passed defendant’s 
automobile as the automobile of the witness was leav- 
ing the west side of the bridge and defendant’s automo- 
bile was entering that side. The witness further testified 
that he observed the accident through his rearview 
mirror. The defendant’s automobile after it crossed the 
bridge began to pull to the left. He saw the deceased 
veer to the left and north at an almost 90-degree angle. 
The defendant’s automobile and the bicycle of the de- 
ceased collided on the centerline of the highway. The 
witness turned his car around and went back to the 
scene of the accident. The deceased was lying in the 
center of the highway about 140 yards from the east end 
of the bridge. 

Virgil Tweton, the town marshal of Greenwood, was 
called as a witness for the defendant and testified that 
he observed the tire marks and assisted highway patrol- 
man O’Neal in making measurements. _ 

‘The defendant Marshall testified that he was about 
one quarter of a mile from the bridge when he first ob-. 
served the Barber car ‘and the bicycles. “He was then 
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going approximately 55 miles per hour. He reduced his 
speed to 40 or 45 miles per hour. When the horn of 
the Barber car was sounded the boys pulled over in 
single file to about 1 foot from the bridge railing. When 
he arrived at the east end of the bridge the boys were 
just clearing the east end of the guard rail. He was 
gaining on the boys quite rapidly. The left wheel of his 
car was then approximately at the centerline of the 
pavement. As he arrived near them the deceased swung 
out at about a 45-degree angle across the highway. The 
witness then immediately veered to the left and applied 
his brakes. The headlight of his car struck the portion 
of the bicycle behind the front wheel. He did not sound 
his horn. 

It is argued as a ground for reversal that the trial 
court erred in not granting defendant’s motion that the 
plaintiff’s petition be dismissed or in the alternative 
that a verdict be directed for the defendant for the 
reason the evidence was insufficient to support a ver- 
dict for the plaintiff. In support thereof the defendant 
cites Lindelow v. Peter Kiewit Sons’, Inc., 174 Neb. 1, 
115 N. W. 2d 776, in which case this court stated the 
following rule: ‘A mere scintilla of evidence is not 
enough to require the submission of an issue to the 
jury.” The defendant also cites Kohl v. Unkel, 163 Neb. 
257, 79 N. W. 2d 405, where this court held: “Where 
the facts adduced to sustain an issue are such that rea- 
sonable minds can draw but one conclusion therefrom, it 
is the duty of the court to decide the question, as a mat- 
ter of law, rather than submit it to a jury for determina- 
tion.” The defendant further contends that the rule 
stated in Bixby v. Ayers, 139 Neb. 652, 298 N. W. 533, 
applies to the instant case. In that case we'held: “The 
competent relevant testimony of unimpeached’ witiesses 
should not be held to be contradicted by inferences from 
circumstantial ‘evidence, unless these circumstances and 


the natural inferences to be adduced therefrom cannot 
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in reason be reconciled with the conclusion that the 
direct evidence is true.” 

The testimony of Joseph Sacca and James Jackson, 
witnesses for the plaintiff, was to the effect that the 
deceased did not turn to the left prior to the accident. 
The defendant and his witness William D. Barber testi- 
fied that immediately before the accident the deceased 
veered suddenly to the left. Whether the bicycle of the 
deceased veered to the left before the accident was one 
of the main disputed questions of fact. In this respect 
the evidence of the plaintiff and defendant was in direct 
conflict. As stated in Trask v. Klein, 150 Neb. 316, 34 
N. W. 2d 396: “A verdict based upon conflicting evi- 
dence will not be reversed on appeal if there is evidence 
from which reasonable minds might draw different 
conclusions.” 

In the light of all the evidence disclosed by the record 
we conclude that the trial court was correct in submit- 
ting the case to the jury. 

The defendant contends that the trial court failed to 
instruct the jury respecting the law applicable to ma- 
terial issues raised by the pleadings and supported by 
the evidence. In Bixby v. Ayers, supra, this court stated: 
“Assuming that a bicycle is a ‘vehicle,’ as that term is 
used in our statutes, and as such upon public highways 
equal in right to that enjoyed by motor vehicles, it 
would seem that they are equally subject to the law of 
the road. * * * Bicyclists while traveling on the highway 
are controlled by the rules of the road as recognized at 
common law. They have the same right as automobile 
drivers to use streets and roads and are chargeable only 
with such ordinary care for their own safety as prudent 
persons of like age and experience would exercise.” 

The following are cases which hold that a bicycle is a 
“vehicle” subject to a vehicle code: Wright v. Sniffin, 
80 Cal. App. 2d 358, 181 P. 2d 675; Miller v. Keller, 263 
Wis. 509, 57 N. W. 2d 711; Van Dyke v. Atlantic Grey- 
hound Corp., 218 N. C. 283, 10 S. E. 2d 727. 
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The instructions of the trial court defined the duty of 
the driver of a motor vehicle to keep a proper leokout 
and to have his vehicle under proper control. No in- 
struction was given defining the duty of the operator or 
driver of a bicycle to do the same. We hold that a 
bicycle is a “vehicle” as that term is used in our statutes 
setting forth rules of the road. We further hold that the 
failure of the trial court in this case to instruct on the 
duty of a bicyclist to maintain a proper lookout and 
control was reversible error. 

Instruction No. 7 given by the trial court is as fol- 
lows: “You are instructed that the laws of Nebraska, 
in full force and effect at the time and place of the acci- 
dent herein concerned, provide that no person shall turn 
a vehicle from the direct course upon a highway unless 
such movement can be made with reasonable safety and 
after giving an appropriate signal in the event any 
other vehicle may be affected by such movement. Such 
signal of intention shall be given continuously during 
not less than the last 50 feet traveled by the vehicle be- 
fore turning.” (Italics supplied.) 

In Omey v. Stauffer, 174 Neb. 247, 117 N. W. 2d 481, 
this court held: “An instruction relating to the duty 
to give an appropriate signal before turning a motor 
vehicle from a direct course upon a highway is incom- 
plete if it fails to instruct as to the signals which are 
authorized and required.” 

Instruction No. 7 heretofore set forth failed to in- 
struct as to the signals required by the statutes. See, 
$§ 39-7,116 and 39-7,117, R. R. S. 1948, and 39-7,115, R. 
S. Supp., 1965. The failure so to do in the light of the 
rule set forth in Omey v. Stauffer, supra, and our further 
holding that bicyclists are subject to the rules of the 
road, constituted reversible error. 

Instruction No. 11 given by the trial court is as fol- 
lows: “You are further instructed that if you find from 
the evidence that the defendant driver violated any pro- 
vision of the statutes of the state of Nebraska, set forth 
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in these Instructions, that the violation thereof, in and 
of itself, would not be negligence on the part of said 
violator, but would be evidence of negligence on his 
part to be considered by you, together with all other 
evidence, facts and circumstances in the case to deter- 
mine whether such violator was guilty of negligence.” 

Instruction No. 11 applied only to the defendant driver. 
No similar instruction was given as to the effect of the 
violation of the statutes by a bicyclist, and the failure to 
give such instruction was likewise reversible error. 

The defendant further urges as a ground for reversal 
the giving of the following instruction No. 3: “You are 
further instructed that the burden is upon the defend- 
ant to prove, by a preponderance of the evidence, all of 
the material affirmative allegations of his answer, and 
particularly that the decedent John Sacca was guilty 
of contributory negligence proximately causing the acci- 
dent as claimed by him, except so far as the same may 
appear in the evidence adduced by the plaintiff, if such 
is the fact. If you first find that the defendant was 
negligent as claimed by the plaintiff, but that the dece- 
dent John Sacca was also guilty of contributory negli- 
gence causing the accident, you will then turn your 
attention to the instructions on comparative negligence, 
hereinafter given you, to determine whether or not the 
plaintiff shall recover in this action against the defend- 
ant.” 

The trial court properly instructed as to the plaintiff’s 
burden of proof and as to contributory negligence. In 
instruction No. 4 the trial court defined proximate cause 
as follows: ‘‘Proximate cause,’ as used in these In- 
structions, is that cause from which the result follows 
as a natural or probable consequence. It is the primary 
cause where no intervening cause, disconnected there- 
from and self-operating, intervenes to produce the effect.” 

"The defendant contends that the effect of instruction 
No. 3 is to say that contributory negligence to be a de- 
fense must be the sole proximate cause of the accident. 
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We do not agree. Instruction No. 3 was properly given 
when considered in conjunction with the other instruc- 
tions mentioned as to the plaintiff's burden of proof, 
contributory negligence, and the definition of proximate 
cause. 

The defendant contends that it was error for the trial 
court to give instruction No. 13, which is as follows: 
“You are instructed that very young children cannot be 
legally charged with either negligence or contributory 
negligence, and that what is required of other children 
is the exercise of that degree of care which an ordinarily 
prudent child of the same capacity to appreciate and avoid 
danger would use in the same situation. There is no 
arbitrary rule fixing the age or time at which a child, 
during its minority, may be wholly capable or incapable 
of understanding and avoiding dangers encountered while 
traveling upon a public highway; and whether or not 
negligence may be attributed to the minor, John Sacca, 
in this case is a matter for you to determine by an ex- 
amination of all of the facts and circumstances shown 
by the evidence. In this connection, you are further in- 
structed that if you determine that John Sacca cannot 
be charged with either negligence or contributory negli- 
gence because of his age, nevertheless, if his acts, 
whether negligent or not, were the proximate cause of 
his own injuries, there can be no recovery from the de- 
fendant in this case.” 

In the case of Bear v. Auguy, 164 Neb. 756, 83 N. W. 
2d 559, this court held that whether or not a minor be- 
tween 14 and 15 years of age is of sufficient knowledge, 
discretion, and appreciation of danger that he may be 
subject to the defense of contributory negligence is gen- 
erally a question of fact and not of law. In that case 
the court stated that the conduct of the plaintiff should 
not, his age considered, conclusively bar his right to 
recovery, conceding that he was a bright and intelligent 
boy, had lived in Omaha, was acquainted with the use 
of bicycles as most boys are, and was familiar with the 


868 NEBRASKA REPORTS [Vou 180 


Sacca v. Marshall 


operation of motor bicycles, having ridden thereon with 
other boys, although this was the first occasion upon 
which he had operated one. We therefore conclude that 
instruction No. 13 was properly given by the trial court. 

Defendant contends that by reason of the nature of 
the contradictions contained in the testimony at the 
trial and in the depositions of Dominic S. Sacca and 
Joseph Sacca, witnesses for the plaintiff, the court on 
the defendant’s motion should have directed a verdict 
for the defendant. In support thereof defendant has 
cited the cases of Gormley v. Peoples Cab, Inc., 142 
Neb. 346, 6 N. W. 2d 78; Gohlinghorst v. Ruess, 146 Neb. 
470, 20 N. W. 2d 381; and Rahfeldt v. Swanson, 155 Neb. 
482, 52 N. W. 2d 261. The foregoing cases adopted the 
rule that where a plaintiff, without reasonable explana- 
tion, testifies to facts materially different concerning a 
vital issue, the change clearly being made to meet the 
exigencies of the pending action, the evidence is dis- 
credited as a matter of law and should be disregarded. 
We have examined the record and a résumé of the 
testimony of the witnesses does not disclose that their 
testimony falls within the rule stated. It is further to be 
noted that in each of the three cases cited the contra- 
dictory statements were made by a party litigant. Under 
the circumstances and record of this case the jury had 
the right to take into consideration the contradictory 
statements of the witnesses as bearing on their credi- 
bility. 

The last assignment of error of the defendant is that 
the evidence of the amount earned by the deceased, and 
what he would be able to earn in the future during his 
minority, was speculative and should not have been ad- 
mitted over objection. The trial court properly in- 
structed the jury as to the measure of damages. There 
is no contention by the defendant that the verdict was 
excessive. The evidence adduced by the plaintiff re- 
flects the status of the family and of the deceased, the 
income and assets of the father and mother, the number 


Vou. 180] SEPTEMBER TERM, 1966 869 
State v. Ruggiere 


of children, their earnings and contributions, and that 
the deceased assisted with the normal household duties. 
Section 38-107, R. R. S. 1943, provides that parents are 
equally entitled to the services and earnings of their 
minor children. In Dorsey v. Yost, 151 Neb. 66, 36 N. 
W. 2d 574, 14 A. L. R. 2d 544, this court said: “The 
amount being very problematical, it is peculiarly for the 
jury to determine, after hearing all the evidence bear- 
ing upon the situation, including the parents’ position in 
life, the physical and mental condition of the child, his 
surroundings and prospects, and any other matter that 
sheds light upon the subject.’”’ We conclude that the ad- 
mission of the evidence mentioned to which the defend- 
ant made objection did not constitute prejudicial error. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded for a new 
trial. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLANT, V. WILLIAM MICHAEL 
RUGGIERE, APPELLEE. 
146 N. W. 2d 373 


Filed November 18, 1966. No. 36289. 


1. Criminal Law. If the complaint in a misdemeanor case is found 
insufficient or defective on appeai to the district court, the court 
shall order a new complaint to be filed. 

Such new complaint may allege a new offense that is 

closely related to the allegations of the original complaint. 


Appeal from the district court for Douglas County: 
RupoipH TEsaR, Judge. Reversed and remanded. 


Herbert M. Fitle, Charles A. Fryzek, Walter J. Ma- 
tejka, Richard L. Dunning, John A. Gutowski, Raymond 
E. Gaines, Gary P. Bucchino, and John B. Abbott, for 
appellant. 


McGowan & Troia, for appellee. 
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Heard before WuitE, C. J., SPENCER, BROWER, SMITH, 
and McCown, JJ., and C. THomas WHuite, District Judge. 


SMITH, J. 

In the exercise of appellate jurisdiction over minor 
offenses the district court denied the State permission to 
file a new complaint. The complaint was dismissed on 
demurrer, and the county attorney has taken exceptions. 

The State had commenced the prosecution in the 
municipal court of Omaha. The complaint contained 
the following allegation: Defendant had operated a motor 
vehicle on May 25, 1964, “during any period that his op- 
erator’s license had been suspended pursuant to any law 
of this state.’ Judgment went against defendant, and 
he appealed to the district court. 

In October 1964, the district court ordered forfeiture 
of defendant’s bond and dismissal of the appeal. It 
subsequently vacated the dismissal, the bond being re- 
instated. In December 1964, defendant entered a plea 
of nolo contendere. Bond was again forfeited January 
7, 1965. 

In January 1966, the court permitted defendant to 
withdraw his plea and to demur instanter. By demurrer 
he objected that his license had been revoked, not sus- 
pended. At the hearing the parties stipulated that the 
license had been revoked under the point system for 
1 year commencing September 5, 1963. See § 39-7,128, 
R. S. Supp., 1965. The State then sought permission to 
file a new complaint. The court denied the request, 
sustained the demurrer, and dismissed the complaint. 
Granting an application for leave to docket error pro- 
ceedings, the district court appointed counsel to oppose 
the argument of the county attorney. 

The county attorney contends that the allegation of 
license suspension was amendable by substitution of 
revocation for suspension. Opposing counsel counters 
that substitution of offenses is impermissible and that the 
record is insufficient for review. 
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The license statutes show a close relationship between 
suspension and revocation. The same sections prescribe 
the punishment in the following situations: Revocation 
under the point system, suspension or revocation under 
the safety responsibility act, and suspension or revoca- 
tion under the general penalty provisions of the opera- 
tors’ license act. §§ 39-7,133, 60-557, and 60-430, R. R.S. 
1943. Under the operators’ license act the privilege after 
suspension is not restored by lapse of time alone; it 
depends upon receipt of a new license. § 60-418, R. R. S. 
1943; Tyrrell v. State, 173 Neb. 859, 115 N. W. 2d 459. 
Loss of privilege by suspension or revocation is deter- 
minable from records in the Department of Motor Ve- 
hicles. See § 60-421, R. R. S. 1943. 

Procedure for amendment of a complaint on appeal 
is regulated by the following statutory provision: “The 
district court shall hear and determine * * * (the) cause 
* * * upon the original complaint, unless such com- 
plaint shall be found insufficient or defective, in which 
event the court, at any stage of the proceedings, shall 
order a new complaint to be filed * * *, and the case 
shall proceed thereon the same in all respects as if the 
original complaint had not been set aside.” § 29-613, 
R. R. S. 1943. 

Prior decisions have not resolved the problem of an 
amendment that alleges a new offense. In affirmance of 
a conviction a Supreme Court Commissioner said: “The 
amended complaint * * * charges the offenses more in 
detail, but does not essentially or materially alter the 
original charge.” Ruffing v. State, 80 Neb. 555, 114 N. 
W. 583. Substitution of a new complaint for a lost one 
has been approved, but identity of offense was not an 
issue. See, Bays v. State, 6 Neb. 167; Lindley v. State, 
117 Neb. 597, 221 N. W. 706. The standard of interpre- 
tation was set long ago in this language: “It is evident 
that, * * * no matter how utterly deficient the complaint 
* * * may be, even if totally wanting in the essential req- 
uisites to show the offense intended to be charged, the 
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prosecution will not be thwarted, but ‘the court shall 
order a new complaint to be filed,’ upon which the trial 
must proceed. * * * This section establishes a positive 
rule of practice * * *. And it does more than this—it 
furnishes a safe guide to the courts in matters of prac- 
tice whenever a contingency shall arise, which, although 
not within the letter, is clearly within the spirit of the 
statute.” Bays v. State, supra. 

A trial de novo benefits the accused, and the provision 
for a new complaint serves as a balance. Nebraska has 
a stake in protecting not only the individual but the 
public also. We attempt no formula definition of the 
extent to which statutory policy authorizes the State to 
allege a new offense. A requirement of identity would 
be reasonable in some cases but unreasonable in others. 

Distinctions between suspension and revocation in other 
contexts are often crucial. Two offenses possibly exist 
under rules concerning limitation of actions, but limita- 
tions operate within the ambit of the statute establish- 
ing the practice on appeal. See § 29-610, R. R. S. 1943. 
The gist of suspension and revocation is loss of privi- 
lege, and in that sense the proposed complaint tracked 
the original one. The close relationship leads us to the 
conclusion that amendment should have been permitted. 
We see no unjust prejudice to defendant. 

The record is sufficient for review, although the State 
omitted to incorporate the proposed complaint into its 
request. The point concerning suspension and revocation 
was presented to the court. If the complaint is found in- 
sufficient or defective, “the court * * * shall order a new 
complaint to be filed * * *.” § 29-613, R. R. S. 1943. 

The district court erred in denying the request by the 
State and in dismissing the complaint on demurrer. 
The judgment is reversed and the cause remanded. See, 
§ 29-2316, R. R. S. 1943; State v. Amick, 173 Neb. 770, 
114 N. W. 2d 893. 

REVERSED AND REMANDED. 

BosLAuGH, J., participating on briefs. 
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CORNHUSKER DEVELOPMENT AND INVESTMENT GROUP, INC., 
A CORPORATION, APPELLANT, V. HARRY KNECHT, APPELLEE. 
146 N. W. 2d 567 


Filed November 18, 1966. No. 36291. 


1. Corporations. Any agreement by which a person shows an in- 
tention to become a stockholder in a corporation is sufficient 
as a contract of subscription, as against both himself and the 
corporation. 

A subscription to corporate shares, made before the 
corporation comes into existence, but accepted by the corpora- 
tion after coming into existence, either expressly by issuing the 
share certificates, or impliedly by recognizing the subscriber as 
a shareholder, makes him a shareholder, and the corporation may 
maintain an action upon the subscription against the signer. 

3. Contracts: Evidence. If the existence of a written contract has 
been induced by prior or contemporaneous oral agreement, parol 
evidence is not admissible to add to or contradict the terms of 
the written contract. 

: If negotiations between parties result in an 

agreement in reference to the subject matter thereof and if they 

reduce their agreement to writing, execute, and deliver it, the 
writing, in the absence of fraud, mistake, or ambiguity, is the 
only competent evidence of the contract. 

5. Evidence. The parol evidence rule is one of substantive law 
as well as of evidence, and as a rule of substantive law it 
renders ineffective proof of an oral prior or contemporaneous 
agreement the effect of which would be to vary, alter, or con- 
tradict the terms of a written agreement. 

6. Contracts: Evidence. Where the statement in a written instru- 
ment as to the consideration is more than a mere statement of 
fact or acknowledgment of the payment of a money considera- 
tion, and is of a contractual nature, parol or extrinsic evidence 
is not admissible to vary or contradict the consideration 
expressed. 

7. Pleading. Where the defendant pleads a failure of considera- 
tion, he has the burden of proving it. 

8. Corporations. The mere mismanagement of the affairs of a 
corporation by its officers or agents does not warrant the with- 
drawal therefrom of stockholders or the repudiation of the obli- 
gations assumed by them as such. 


Appeal from the district court for Sherman County: 
S. S. Srpner, Judge. Reversed and remanded with 
directions. 


874 NEBRASKA REPORTS [VoL. 180 


Cornhusker Development & Inv. Group, Inc. v. Knecht 


Pierson & Pierson, for appellant. 


Norman E. Stephens and Emory P. Burnett, for ap- 
pellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCown, JJ., and Manasix, District Judge. 


Brower, J. 

This is an action brought by the plaintiff and appel- 
lant Cornhusker Development and Investment Group, 
Inc., a corporation, to recover on a promissory note given 
by the defendant, Harry Knecht, under a subscription 
contract executed by the defendant for stock in the 
plaintiff corporation. 

The trial court submitted to the jury the sole ques- 
tion of whether there was a failure of consideration for 
the promissory note. The jury returned a verdict for 
the defendant and a judgment was entered thereon. 

The plaintiff has appealed from the judgment to this 
court. There is no cross-appeal. 

On July 23, 1963, the defendant executed a subscrip- 
tion agreement for the purchase of stock in the plaintiff 
corporation to be formed by the subscribers for such 
stock, pertinent portions of which are here set forth: 
“WHEREAS, it is proposed to organize a Nebraska Cor- 
poration to be known as ‘Cornhusker Development and 
Investment Group, Inc.;’ and * * * it is proposed that 
said corporation shall be authorized to engage in any 
business that is permitted a Nebraska corporation, in- 
cluding and with emphasis upon the development of its 
assets through the acquisition, formation and/or capi- 
talization of wholly-owned, majority-owned or substan- 
tially-owned corporations for the establishment of con- 
valescent, rest, care and nursing homes; * * * no sales- 
man or any other person has been authorized to give 
any information or make any representations other than 
those contained in this agreement, and, if given or made, 


Vot. 180] SEPTEMBER TERM, 1966 875 
Cornhusker Development & Inv. Group, Inc. v. Knecht 


such information or representations must not be relied 
upon as having been authorized; 

“NOW THEREFORE, the undersigned, in considera- 
tion of the Subscription Agreements of other incorpo- 
rators and founders, does hereby agree with such other 
incorporators and founders, and with Edwin C. Bowman 
and his associates, the organizer of said corporation, 
that the undersigned does hereby subscribe to 80 shares 
of the common stock of the proposed corporation at the 
price of Twenty-five and No/100 Dollars ($25.00) per 
share, said sum being due and payable upon the execu- 
tion of this Subscription Agreement. * * * NO GUAR- 
ANTEES OR REPRESENTATIONS ORAL OR WRIT- 
TEN ARE MADE TO THE UNDERSIGNED EXCEPT 
THOSE EXPRESSLY SET OUT IN THIS SUBSCRIP- 
TION AGREEMENT.” On that day he gave a check 
for $500 and executed the promissory note involved in 
the action for $1,500. 

On August 30, 1963, the articles of incorporation of 
plaintiff were filed and recorded in the offices of the 
Secretary of State and of the county clerk of Lancaster 
County, its principal place of business being in Lincoln. 
The articles of incorporation were signed by the defend- 
ant and acknowledged by him on August 21, 1963, as one 
of the incorporators. The general nature of the business 
of the corporation stated therein closely follows that con- 
tained in the subscription contract. It was to start busi- 
ness at once. Its affairs were to be conducted by a 
board of directors elected by the stockholders. 

Over objections that there was no proper or suffi- 
cient foundation, that it was incompetent, irrelevant, 
immaterial, and tending to alter the terms of a written 
agreement, the defendant was allowed to testify that 
sometime in the evening of July 23, 1963, Ed Bowman 
and Harold Pritz came to defendant’s home in Loup City 
and induced him to sign the note now in litigation as 
well as a check for $500. Defendant wanted to discuss 
the matter first with others who are not identified by 
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him, but was told that all of them had given $500 and 
a note and that he was holding everything up. He later 
found some of these unnamed persons had paid $200, 
some $300, and some $2,000. 

They also at that time told him that if a nursing home 
was not built in Loup City, he would receive a refund 
of $300 and the note would be returned. Defendant was 
also told on this occasion that the proceeds of the check 
would be placed in the bank in escrow until construc- 
tion of a rest home was started in Loup City and that 
the note would be similarly escrowed. The endorsement 
on the check shows that it was not placed in escrow, but 
rather that it was deposited to plaintiff’s general account. 

Over similar objections, other subscribers testified 
to similar statements, some of which were made to them 
by Bowman without the presence of the defendant. 

On July 30, 1963, the defendant and four others, who 
later also signed the articles of incorporation as the first 
parties, executed a written agreement purportedly signed 
on behalf of the plaintiff as second party by Edwin C. 
Bowman, the promoter mentioned in the agreement of 
July 28, 1963. It recites the desire of the first parties 
to have a care or rest home built and operated in Loup 
City and that the second party desires to build and 
operate such a home therein and desires the help, co- 
operation, planning, and opportunities offered by the 
parties of the first part. It then provided: “NOW, 
THEREFORE, party of the second part, in consideration 
of the signing of Subscription Agreements with Corn- 
husker Development and Investment Group, Inc., by 
parties of the first part, does hereby covenant, agree and 
obligate itself to erect, construct, manage, operate and 
maintain in Loup City, Nebraska, a nursing, care or rest 
home upon such terms, conditions and provisions as may 
be mutually agreed upon by parties of the first part and 
party of the second part; it being understood by and be- 
tween both parties hereto that there shall subsequently 
be entered into a contract more particularly defining 
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the specific rights, duties and obligations of the parties 
hereto. 

“And parties of the first part, in consideration of this 
Agreement and the promises and covenants herein made 
by party of the second part, do pledge, promise and 
covenant that they will use their utmost efforts to se- 
cure and promote favorable conditions and cooperation 
in Loup City, Nebraska, to the end that party of the 
second part may promptly enter upon the construction, 
erection, management and operation of a nursing, care 
or rest home in Loup City, Nebraska.” 

Defendant, subsequent to executing the documents 
mentioned, on two occasions, the dates of which are not 
mentioned, attended meetings at Lincoln in which Bow- 
man was present. At the first one Bowman was asked 
questions by certain persons who had put money in the 
corporation with respect to what was happening to it. 
He answered that it was in the bank and was to be sub- 
sequently accounted for. At the second meeting a re- 
port was given by him, but neither the report nor its 
substance are in evidence. Another one of the incor- 
porators who attended a stockholders’ meeting at Lin- 
coln, also on an undisclosed date, testified that they 
found the corporation had no officers, and that an in- 
corporator was to call another meeting and there “get 
officers” and set up the corporation. 

It appears no stock had been issued to the defendant. 

At the conclusion of the defendant’s evidence, the 
plaintiff moved for a directed verdict for the amount of 
the note for the reason that the defendant had failed 
to prove any defense to the subscription agreement and 
note. 

Plaintiff contends the trial court erred in failing to 
sustain its motion for a directed verdict and in admitting 
evidence concerning conversations with the promoter 
Bowman, stating a consideration at variance with that 
contained in the subscription contract; and that because 
thereof the verdict and judgment are contrary to the 
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evidence. We will consider this assignment of error first 
because if the plaintiff’s contention is correct, it will 
control and determine our decision. 

In Nebraska Chicory Co. v. Lednicky, 79 Neb. 587, 113 
N. W. 245, this court laid down the following rules: “Any 
agreement by which a person shows an intention to be- 
come a stockholder in a corporation is sufficient as a 
contract of subscription, as against both himself and 
the corporation. * * * 

“A subscription to corporate shares, made before the 
corporation comes into existence, but accepted by the 
corporation after coming into existence, either expressly 
by issuing the share certificates, or impliedly by recog- 
nizing the subscriber as a shareholder, makes him a 
shareholder, and the corporation may maintain an ac- 
tion upon the subscription against the signers.” 

In Bitler v. Terri Lee, Inc., 163 Neb. 833, 81 N. W. 2d 
318, it was stated: “If the existence of a written con- 
tract has been induced by prior or contemporaneous oral 
agreement, parol evidence is not admissible to add to 
or contradict terms of the written contract. 

“If negotiations between parties result in an agree- 
ment in reference to the subject matter thereof and if 
they reduce their agreement to writing, execute, and de- 
liver it, the writing, in the absence of fraud, mistake, or 
ambiguity, is the only competent evidence of the con- 
tract.” 

In the present case, no issue of fraud, misrepresenta- 
tions, or rescission was submitted to the jury, and the 
defendant, in his brief herein, expressly states that fraud 
or misrepresentation are not involved and that the sole 
defense is failure of consideration. Defendant contends, 
however, that failure of consideration has been shown. He 
cites section 62-128, R. R. S. 19438, from the Uniform 
Negotiable Instruments Law, to the effect that a failure 
of consideration is a matter of defense to a negotiable 
instrument, and therefore urges the true consideration 
for the note in suit may be shown, maintaining a failure 
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thereof appears from the evidence. Defendant relies on 
the case of Elmcreek Ditch Co. v. St. John, 127 Neb. 253, 
255 N. W. 16. There the ditch company as plaintiff 
brought an action to recover on a stock subscription. 
The purpose of the corporation was to construct a ditch 
to conduct the water for irrigation. The note in ques- 
tion had set out on its face, “‘3 assessments on ditch 
payment.’” The articles of incorporation of the com- 
pany showed that no stockholder was to receive any 
benefit whatever aside from putting water upon his land 
for irrigation. Its by-laws provided that the company 
should deliver water to the land of each stockholder, or 
the amount of the subscription paid should be returned. 
The ditch on being built was 4 miles from the defend- 
ant’s land. The court held under the negotiable instru- 
ment statute, then section 62-205, Comp. Stat. 1929, that 
failure of consideration could be shown. It was so 
shown and it conclusively appeared to be of no benefit 
to the defendant. 

In the present case, the consideration was shown to be 
the stock subscription of July 23, 1963. Its provisions 
are set forth. However, the defendant seeks to vary 
the expressed consideration therein. “The parol evi- 
dence rule is one of substantive law as well as of evi- 
dence and as a rule of substantive law it renders ineffec- 
tive proof of an oral prior or contemporaneous agree- 
ment the effect of which would be to vary, alter, or con- 
tradict the terms of a written agreement.” Perry v. 
Gross, 155 Neb. 662, 53 N. W. 2d 73. 

In Spiegal & Son v. Alpirn, 107 Neb. 233, 185 N. W. 
415, this court held: ‘“Where the statement in a written 
instrument as to the consideration is more than a mere 
statement of fact or acknowledgment of the payment of 
a money consideration, and is of a contractual nature, 
parol or extrinsic evidence is not admissible to vary or 
contradict the consideration expressed.” The consid- 
eration in the subscription contract was contractual in 
nature and cannot be varied by oral contemporary evi- 
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dence. Particularly is this true where the agreement 
itself provides, as here, that “no salesman or any other 
person has been authorized to give any information or 
make any representations other than those contained in 
this agreement, and, if given or made, * * * must not 
be relied upon as having been authorized.” 

Defendant points to the fact that the subsequent writ- 
ten agreement of July 30, 1963, clearly provides that the 
plaintiff was obligated to build a care or rest home in 
Loup City, and contends that consequently this written 
agreement sets out true consideration which has failed. 
It appears to be an independent or collateral agreement 
to be performed in the future after incorporation. It 
recites the desire of the first parties to have a nursing, 
care, or rest home in Loup City and the desire of the 
second party (the plaintiff) to build it. It contains what 
purports to be an agreement of the plaintiff to build 
such a home in the future with the cooperation of the 
first parties. Its performance is to be governed by a 
subsequent contract to be entered into “defining the 
specific rights, duties and obligations” of the parties. 
Although the defendant knew this purported contract 
was executed by a promoter prior to the time of the 
plaintiffs incorporation, we think it unnecessary here 
to discuss the questions involving the scope of his au- 
thority. If the plaintiff became bound to build the rest 
home in Loup City by the subsequent agreement, there 
is no evidence which shows that it had repudiated such 
an agreement or intended not to comply therewith. The 
only evidence even remotely bearing on the plaintiff’s 
intention with respect to building the home at Loup 
City after its organization occurred at the second meet- 
ing which the defendant attended at Lincoln at a date 
undesignated. The defendant testified: “Q And at the 
last meeting which you had in Lincoln where Mr. Bow- 
man was present and subsequent to the formation of the 
corporation, was there any discussion at this meeting 
by any of the persons about building a home at Loup 
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City? * * * (Objections were here made by plaintiff’s 
counsel and overruled.) BY MR. STEPHENS: Q State 
who made this proposal. Read the question back. * * * 
(The question previously stated was read to Mr. Ste- 
phens.) What was this—who made these statements 
about building a home at Loup City? A I can’t remem- 
ber. Q If you don’t remember, just say so. A I don’t 
remember. * * * Q Were there any statements by the 
officers of the corporation at that time made that the 
home would not be built at Loup City? A At that 
meeting, the last meeting at Lincoln, we had other 
troubles besides building a home. Q Were there any 
statements made that any home would be built anywhere 
at that time? MR. PIERSON: Objection to the question. 
Withdraw the objection. THE WITNESS: No.” Where 
the defendant pleads a failure of consideration, he has the 
burden of proving it. 17A C. J. S., Contracts, § 583, 
p. 1120. We think testimony that at some particular 
meeting of the stockholders of the corporation at an un- 
disclosed time no statements were made concerning 
building of any home is no proof whatever that there was 
a failure of consideration even with respect to the second 
agreement providing for such building in the future if 
the defendant was bound thereby. 

The defendant claims the failure to place his check 
and note in escrow at the bank as testified to is a failure 
of consideration. This oral evidence is another varia- 
tion in contradiction of the subscription agreement 
which sets forth the price to be paid for the shares, and 
states “said sum being due and payable upon the ex- 
ecution of this Subscription Agreement.” Under the 
circumstances, it cannot constitute a part of the subscrip- 
tion agreement. 

There appears to be some dissatisfaction with the 
management of the corporation and an intimation with- 
out proof thereof that it is in financial difficulties. “The 
mere mismanagement of the affairs of a corporation by 
its officers or agents does not warrant the withdrawal 
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therefrom of stockholders or the repudiation of the ob- 
ligations assumed by them as such.” American Build- 
ing & Loan Assn. v. Rainbolt, 48 Neb. 434, 67 N. W. 493. 
Neither can the subscriber complain of the nondelivery 
of the certificates for stock until he has paid his sub- 
scription. Nebraska Exposition Assn. v. Townley, 46 
Neb. 893, 65 N. W. 1062. 

We have carefully examined the evidence and applied 
it to the law cited. We find no proof of the affirmative 
defense of failure of consideration for the note in action. 
That was the only issue submitted to the jury by the 
trial court and the only issue before this court on ap- 
peal. Plaintiff’s motion for a directed verdict should 
have been sustained. 

It follows that the judgment of the trial court must 
be and is reversed and the cause remanded with direc- 
tions to enter judgment for the plaintiff for the amount 
of the defendant’s note and interest. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ELMER MUSSER ET AL., APPELLEES, V. GIDEON ZURCHER 


ET AL., APPELLANTS. 
146 N. W. 2d 559 


Filed November 18, 1966. No. 36328. 


1. Homesteads: Acknowledgments. As between the parties a con- 
tract for the sale of real estate need not be acknowledged unless 
the property is a homestead. 

2. Homesteads. Where the owner of a homestead removes there- 
from with his family and moves to another home, of which he 
is the owner, it will be presumed that he has abandoned the 
first home and thereby the homestead right in it. 

Where the evidence shows that the parties left the 
premises claimed as a homestead, without any intention of re- 
turning to it for homestead purposes, an abandonment of the 
homestead right will be deemed to have been established. 

4. Specific Performance: Vendor and Purchaser. The fact that 
land increases in value after an option is given is no reason to 
deny specific performance. 
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5. Alteration of Instruments. The filling of blanks in a written 
instrument is not, strictly speaking, an alteration of the in- 
strument. Where a blank is filled in after the execution and 
delivery of a written instrument, it is a question of authority to 
do so. The right to fill blanks in a written instrument after 
execution and delivery is based upon an assumption of consent, 
in the absence of specific instructions, and the leaving of such 
blanks is considered to imply authority to fill them, and creates 
an agency in the receiver to do so in the way contemplated by 
the maker. 

6. Contracts. In the absence of fraud, a person who signs an in- 
strument without reading it, when he can read and has the 
opportunity, cannot avoid the effect of his signature merely 
because he was not informed of its contents. 

The consideration of a contract need not move to the 
promisor. A disadvantage to the promisee is sufficient, although 
the promisor derives no benefit therefrom. 

8. Specific Performance: Tender. Tender is not a prerequisite to 
a suit for specific performance where the owner of the land 
repudiates the transaction. 


Appeal from the district court for Madison County: 
GeorcE W. Dirtrick, Judge. Affirmed. 


Brogan & Monan, for appellants. 
William G. Whitford, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmituH, and McCown, JJ., and Manasiz, District Judge. 


ManasI_, District Judge. 

Gideon and Aurel Zurcher were married in 1929 and 
the following year, as tenants, they moved onto the farm 
legally described as the northeast quarter of Section 3, 
Township 22 North, Range 5 west of the 6th P.M., Boone 
County, Nebraska, where they lived for 33 years. They 
purchased the farm in 1959 for $15,000. After said pur- 
chase the defendants made some improvements of less 
than $1,000 and withdrew from the farm house the bath- 
room fixtures, which were placed in their home in 
Tilden, which they had purchased and intended to move 
into after farming one more year, 1964. Gideon was 
69 years old and Aurel 55 at time of trial. 
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Gideon had farmed the place without hired help. He 
had never engaged in any other occupation or business 
and had only an eighth grade education. On September 
9, 1963, he suffered a paralyzing stroke. Up to that time 
he had actively engaged in farming, both livestock and 
crop operations. Since the stroke, he has not worked one 
day, is unable to drive or ride in a car, cannot walk any 
distance, suffers from dizziness, and was unable to dress 
or feed himself for a long time. Due to the illness, 
Gideon was unable to continue farming, and the defend- 
ants of necessity moved into a house in nearby Tilden. 
The farm was rented to LeRoy Warneke on a crop- 
share basis. 

Without any solicitation on the part of defendants, 
the plaintiff, Elmer Musser, appeared at defendants’ place 
in Tilden. Musser claims he was there twice on the 
same day, which is denied by defendants. In any 
event, an option to purchase said land was entered into 
between the parties dated September 8, 1964. All par- 
ties to the option stated that the signatures were theirs. 
The plaintiffs, Mussers, contend that the option was 
complete when signed. The defendants, Zurchers, con- 
tend neither the description, nor the sale price, nor the 
provisions pertaining to crops and taxes, nor the $1 
consideration were included or in the option when they 
signed the same. 

The option provided, among other things not pertinent 
to this opinion, that: “In consideration of the sum of 
$1.00 in hand paid and other valuable considerations, 
the receipt and sufficiency of which are hereby ac- 
knowledged, * * *. It is agreed that the Buyer’s efforts 
to obtain such a loan constitute a part of the consider- 
ation for this option. * * * This option may be exercised 
by the Buyer, * * * by mailing * * * a written notice of 
acceptance of the offer * * * in the City of Tilden, County 
of Madison, State of Nebraska. The offer herein shall 
remain irrevocable for a period of three months from 
the date hereof * * *. The Seller may terminate this 
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offer at any time after the three months’ irrevocable 
period provided herein by giving to the Buyer ten (10) 
days’ written notice of intention to terminate at the 
address of the Buyer.” 

On November 9, 1964, an acceptance of the option 
was, by certified mail, sent to the Zurchers. They re- 
ceived the same on November 10, 1964. This is within 
the 3-month period. 

Prior to the acceptance of the option by Mussers, Gid- 
eon Zurcher, by telephone, called the Musser residence, 
talking to Mrs. Musser and stating that they, the Zurch- 
ers, were withdrawing their offer to sell and to notify Mr. 
Musser. 

Defendants refused to perform and plaintiffs brought 
this action for specific performance. 

Further facts that are disclosed by the testimony are: 
That the Zurcher farm had not been previously listed 
for sale with a licensed broker; that the defendants had 
offered this farm for sale to their tenant for $20,000 in 
the fall of 1964; and that Warneke advised, however, 
after a lapse of a few days that he was unable to make 
the downpayment or complete the purchase. 

Elmer Musser, one of the plaintiffs, then visited with 
defendants, Zurchers, on two occasions. There is a 
conflict as to whether both visits were on the same day 
or different days. Musser stated they were on the same 
day; Zurchers stated they were on different days. At 
the first visit, after preliminary conversations, Gideon 
Zurcher, with his wife present at the conversation, ad- 
vised Elmer Musser that he wanted $20,000 for the farm, 
who advised that he could not pay that much; where- 
upon, Gideon Zurcher reduced the purchase price to 
$18,000. Elmer Musser advised that it was necessary 
for him to borrow the money and proceeded to have 
the option drawn. Elizabeth Musser signed the same 
at Neligh, Nebraska, and Elmer Musser either signed 
it at the same time and place, or in the dining room of the 
Zurchers, where the Zurchers signed the option to pur- 
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chase. On this visit by Elmer Musser the defendant 
called his wife, Aurel, into the house to sign the paper, 
which she stated she did not read, but in response to a 
question of whether she understood that it had anything 
to do with selling the farm, she replied, “I just knew 
we was going to sell it.” 

There is evidence in this record that the farm was 
discussed, including the price for the same, by Elmer 
Musser and both Zurchers. There is no evidence in 
this record of any disability, either mental or physical, 
of Mrs. Zurcher. There is no question of the physical 
disability of Mr. Zurcher; however, as to his mental con- 
dition there is no medical testimony as to any disability 
and as to a discussion of his testimony, the answers are 
lucid and direct. He had complete knowledge of the 
transaction and the offering of sale to the tenant, 
Warneke; and to Elmer Musser he stated from whom 
he purchased the farm, the date, the cost, and the im- 
provements made thereon. Furthermore, he directed 
his wife to call the Mussers and cancel the option giving 
as his reason that “it would be worth more to me to 
keep it.” 

Defendants placed on the evidence stand two witnesses 
who testified that the land was worth more than was 
agreed to be received by the defendants. Inadequacy 
of consideration alone is no defense to an action for 
specific performance of a contract unless so great as of 
itself to furnish an irresistible inference of fraud. Gar- 
sick v. Dehner, 145 Neb. 73, 15 N. W. 2d 235. 

Defendants further question the inadequacy of the 
option to purchase for the reason that the same was not 
executed and acknowledged and that said property was a 
homestead. The undisputed evidence of the defendants 
themselves is that they had left the farm with no in- 
tent of returning. Phifer v. Miller, 153 Neb. 748, 45 N. 
W. 2d 907. 

The question of inadequacy of consideration was 
raised by defendants who claim the $1 was not paid 
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which testimony is in conflict with that of plaintiff, 
Elmer Musser, who stated that the same was paid. The 
option reads: “In consideration of the sum of $1.00 in 
hand paid and other valuable considerations, the receipt 
and sufficiency are hereby acknowldged * * *. This 
option is given to enable the Buyer to obtain a loan in- 
sured or made by the United States of America, acting 
through the Farmers Home Administration, United States 
Department of Agriculture, and its duly authorized 
representatives, * * * for the purchase of said property. 
It is agreed that the Buyer’s efforts to obtain such a 
loan constitute a part of the consideration for this option.” 

The consideration of a contract need not move to the 
promisor. A disadvantage to the promisee is sufficient, 
although the promisor derives no benefit therefrom. 
Faulkner v. Gilbert, 57 Neb. 544, 77 N. W. 1072; United 
States Fidelity & Guaranty Co. v. Curry, 126 Neb. 705, 
254 N. W. 430. 

Defendants also contend that the option to purchase 
was not complete when signed by them which is also 
denied by each of plaintiffs. Defendants contend that 
the $1, the sale price, the legal description, and a pro- 
vision regarding crops and taxes were inserted after 
their signature. Defendants’ testimony reveals no ques- 
tion as to the amount of the sale price; and that they 
owned only one farm, and the farm in question was. the 
only one discussed. If these items were left out there 
most certainly would be implied authority to fill them in. 
Montgomery v. Dresher, 90 Neb. 632, 134 N. W. 251, 38 
L. R. A. N. S. 423; Mazanec v. Lincoln Bonding & Ins. 
Co., 169 Neb. 629, 100 N. W. 2d 881; Central Constr. Co. 
v. Blanchard, ante p. 62, 141 N. W. 2d 416. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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StaTE or NEBRASKA, APPELLEE, Vv. RoBERT M. Casey, 
APPELLEE, SUMMIT FIDELITY & SURETY COMPANY, SURETY 
FOR Ropert M. CASEY, APPELLANT. 

146 N. W. 2d 370 


Filed November 18, 1966. No. 36336. 


1. Bail: Principal and Surety. The surety’s obligation on a bail 
bond, as on any other surety contract, is limited to the surety’s 
promise, reasonably interpreted, unless there is a statute pro- 
viding that certain statutory conditions are deemed to be con- 
tained in the bond, whether or not expressed. 


While a bail bond or recognizance should be 
construed with reasonable strictness, and a surety should not be 
required to fulfill any conditions that he did not covenant to 
perform, and while the omission of material words cannot be 
supplied by inference or intendment, the court should not close 
its eyes to any reasonable intendment of the language employed 
by the parties. This rule applies with particular emphasis in 
the case of a surety company engaged in the business of furnish- 
ing bail bonds. 


In general, the obligation of the surety on a 
criminal bail bond is to produce the accused whenever necessary 
in the prosecution of the charges which have been made against 
him or at any stage of the proceedings until the prosecution 
jis ended, and the defendant is discharged by the court or by 
cperation of law, or custody of the defendant is transferred to 
proper officers of the law. 

4, Bail. The words “of said day” in an appearance bond are in- 
terpreted as meaning the date the bond was dated, executed, 
and filed and as carrying with it the connotation of immediately 
or forthwith. 


Appeal from the district court for Lancaster County: 
ELMER M. ScHEELE, Judge. Affirmed. 


Michael W. Brown, for appellant. 


Paul L. Douglas, William D. Blue, Ronald D. Lahners, 
Floyd A. Sterns, and Janice L. Gradwohl, for appellee 
State of Nebraska. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, BROWER, 
SmitH, and McCowy, JJ., and Hastincs, District Judge. 
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McCown, J. 

Summit Fidelity & Surety Company has appealed from 
a judgment against it on an appearance bond executed 
by it as surety for one Robert M. Casey. The principal 
question involves the construction of the bond as to the 
time for appearance. 

On May 26, 1965, the defendant, Robert M. Casey, 
was charged with burglary. He was arrested July 19, 
1965, appeared before the county judge on the same 
day, and preliminary hearing was set for August 4, 1965, 
and an appearance bond was fixed in the sum of $5,000. 
On August 4, 1965, the defendant appeared before the 
county judge with his attorney, waived preliminary 
hearing, and was “bound over to the District Court of 
Lancaster County, Nebraska, at present term of Court, 
for further disposition.” Appearance bond was fixed in 
the sum of $4,000. The bond was executed by Casey 
and by Summit Fidelity & Surety Company, as surety. 
The appearance bond was on a printed form in which 
several words were lined through. The relevant por- 
tions of the bond required Robert M. Casey to “person- 
ally be and appear before the District Court of Lancas- 
ter County, Nebraska, for trial therein, on the ____ dey 
Ua teiseees soe geese Oe ose GB oelock _.... M, of said 
day or at subsequent dates or times to which said cause 
may be lawfully continued or adjourned, to answer a 
charge preferred against him for the crime or offense 
of Burglary and to do and to receive what shall be en- 
joined by said Court upon him, and shall not depart the 
said Court without leave.” 

On October 19, 1965, the court ordered the bond for- 
feited when Robert M. Casey failed to appear. On De- 
cember 1, 1965, the State filed a motion for a judgment 
of default and execution on the bond pursuant to sec- 
tion 29-1108, R. R. S. 1943. The court set hearing on 
the motion for the 13th day of December, and directed 
that the motion and notice of hearing be served on the 
clerk, and that copies be mailed forthwith to the ob- 
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ligors. After two continuances, a motion for a further 
continuance and setting a new date for hearing was filed, 
and the hearing was set for February 14, 1966. After 
denying the surety’s motion for further continuance, 
hearing was had on February 14, 1966, after copy of the 
motion and the notice of hearing was again sent to the 
obligors by the clerk of the district court together with 
the order of continuance. The attorney for the defend- 
ant, Robert M. Casey, was also notified personally of 
the hearing. After the hearing, the court entered a 
judgment in the sum of $4,000 against the obligors, 
Robert M. Casey and Summit Fidelity & Surety Com- 
pany. The record shows that the defendant, Robert M. 
Casey, has never appeared before the district court for 
Lancaster County, and that no objection to the order of 
forfeiture of October 19, 1965, was made nor has any 
motion to set the order aside ever been filed. The surety 
filed a motion for a new trial listing no specific errors, 
which motion was overruled. 

It is the basic contention of the surety that the recog- 
nizance here is void because it fails to specify a time 
certain for the appearance of Robert M. Casey. It relies 
principally on the case of Joelson v. United States, 287 
F. 106, and contends that a bail bond “must be con- 
strued according to its express terms, and when it is 
defective as to the place and time at which defendant is 
to appear, these may not be supplied by intendment.” 

We think the proper rule to be that the surety’s obliga- 
tion on a bail bond, as on any other surety contract, is 
limited to the surety’s promise, reasonably interpreted, 
unless there is a statute providing that certain statutory 
conditions are deemed to be contained in the bond, 
whether or not expressed. See Restatement, Security, 
§ 203, comment c, p. 549. 

“While a bail bond or recognizance should be con- 
strued with reasonable strictness, and a surety should 
not be required to fulfill any conditions that he did not 
covenant to perform, and while the omission of material 
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words cannot be supplied by inference or intendment, 
the court should not close its eyes to any reasonable in- 
tendment of the language employed by the parties.” 8 
C. J. S., Bail, § 62, p. 186. This rule applies with par- 
ticular emphasis in the case of a surety company engaged 
in the business of furnishing bail bonds. 

Section 29-506, R. R. S. 1943, provides in part: ‘“Pro- 
vided, if the offense be bailable, he may be ordered re- 
leased upon entering into a recognizance in such sum 
as may be fixed by the magistrate with one or more 
good and sufficient sureties to be approved by him, con- 
ditioned that the accused appear forthwith before the 
district court, if then in session, and if not in session, 
then on the first day of the next jury term thereof and 
not depart the county without leave. No recognizance 
requiring the accused to appear at the next term of court 
shall be rendered invalid by the fact that the court is 
in session.” 

Section 29-901, R. R. S. 1943, dealing with bail and 
its incidents, provides that recognizance shall be “con- 
ditioned for his appearance before the proper court, to 
answer the offense wherewith he may be charged, and to 
appear at such times thereafter as may be ordered by 
the proper court.” It also provides that all recogni- 
zances be continuous from term to term until final 
judgment. 

Section 29-1105, R. R. S. 1943, provides: ‘No action 
brought on any recognizance shall be barred or de- 
feated, nor shall judgment thereon be reversed by rea- 
son of any neglect or omission to note or record the 
default, nor by reason of any defect in the form of the 
recognizance if it sufficiently appears from the tenor 
thereof at what court the party or witness was bound 
to appear and that the court or officer before whom 
it was taken was authorized by law to require and take 
such recognizance.” 

It is the position of the surety that a bail bond must 
have a specific date expressed in its terms for a first 
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appearance in order to make operative the remaining 
language of the bond requiring appearance at subse- 
quent dates or times to which the cause may be law- 
fully continued or adjourned. 

In general, the obligation of the surety on a criminal 
bail bond is to produce the accused whenever necessary 
in the prosecution of the charges which have been made 
against him or at any stage of the proceedings until the 
prosecution is ended, and the defendant is discharged by 
the court or by operation of law, or custody of the de- 
fendant is transferred to proper officers of the law. 8 
Am. Jur. 2d, Bail and Recognizance, § 99, p. 840. 

Under the circumstances here, we hold that the rea- 
sonable intendment of the language employed by the 
parties, and the proper construction of the bond here 
involved, require the words “of said day” to be inter- 
preted as August 4, 1965, the date the bond was dated, 
executed, and filed, and that it carries with it the con- 
notation of immediately or forthwith. The bond, so 
construed, required the defendant to appear on that day 
forthwith before the district court for Lancaster County, 
Nebraska, and at subsequent dates or times to which 
the cause might be lawfully continued or adjourned, to 
answer a charge preferred against him for the crime of 
burglary. Such a construction, we believe, gives effect 
to the real intention of the parties, according to the laws 
of this jurisdiction. The construction contended for by 
the surety requires this court to close its eyes to prac- 
tical realities and makes errors or omissions of technical 
form the overriding gauge of validity and enforceability 
of a surety contract. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED. 
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Mary Kula, APPELLANT, v. Tom KuLA, APPELLEE, JOE 
KULA ET AL., INTERVENERS-APPELLEES. 
146 N. W. 2d 384 


Filed November 18, 1966. No. 36469. 


Appeal from the district court for Nance County: 
NorRIS CHADDERDON, Judge. On motion for order requir- 
ing surrender of property. Motion denied. 


Kelley, Grant & Costello, for appellant. 
Lathrop & Albracht, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, and McCown, JJ., and Boytss, District Judge. 


McCown, J. 

The defendant and appellee has filed a motion in this 
court for an order requiring the plaintiff and appellant to 
surrender possession of a dwelling in accordance with 
the final decree of the district court in a divorce action. 
Although the case is now pending on appeal in this court, 
no supersedeas was filed. The appeal, therefore, does not 
operate as a stay of proceedings. The district court has 
jurisdiction and may enforce the award as in the case 
of any other nonsuperseded judgment. See Hall v. Hall, 
176 Neb. 555, 126 N. W. 2d 839. The motion is there- 
fore denied. 

MOTrIoN DENIED. 
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son. v.. Neidig: 2.25... s2es2-s-26i-2425222-22-4-5 


Adverse Possession. 


1. 


Elements of adverse possession stated. Satterfield 
Ve Dunne 2.25522 Sloe tla Slee ck cea Se 
The claim of title to land by adverse possession 
must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for 
the statutory period of 10 years. Foos v. Reuter 
Onstott v. Olsen ___----_-.-_---_----~-----~------- 
The claim of adverse possession is founded upon the 
intent with which the occupant has held possession, 
and this intent is ordinarily determined by what he 
has done in respect thereto. Foos v. Reuter _-_- 
The burden of proving adverse possession is on the 
person asserting it. He must recover upon the 
strength of his own claim and not upon the weakness 
of his adversary’s title. Foos v. Reuter ____.__---- 
Where a fence is constructed as a boundary fence 
between two properties, and where the parties claim 
ownership to the fence for the full statutory period 
of 10 years, and are not interrupted in their posses- 
sion or control during that time, they will, by ad- 
verse possession, gain title to such land as may 
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have been improperly enclosed with their own. 
Onstott v. Olsen -_--_----_--.--~---------------- 


Plischke v. Jameson _.___..-----_----------~------ 


Title to a part of a county road cannot be acquired 
by adverse possesion. Plischke v. Jameson ~_------ 


An affidavit may be used to verify a pleading, to 
prove the service of a summons, notice, or other 
process in an action, to obtain a provisional remedy, 
an examination of a witness, a stay of proceed- 
ings, or upon a motion, and in any other case per- 
mitted by law. Erdman v. National Indemnity Co. 
An affidavit may be used to impeach an officer’s 
return on the service of a summons. Erdman v. 
National Indemnity Co. -_.--.---.-----------.--- 


of Instruments. 

Under the circumstances in this case, the filling of 
a blank in the written instrument was not a 
material alteration, and the plaintiff, in the absence 
of specific instructions otherwise, had implied au- 
thority to fill in the date. Central Constr. Co. v. 
Blanchard. 2 s2c.25s2-chenvseence she ces sco o eed] 
Rule stated as to legal effect of filling of blanks 
in a written instrument. Musser v. Zurcher —_.-_- 


Rule defining care required of owner of cattle to con- 


fine them to prevent hazard on public highway 
stated. Countryman v. Ronspies -..---__--_------- 


Appeal and Error. 


1. 


Under the law of Iowa, where it appears that a 
verdict was prompted by passion and prejudice or 
other ulterior influence, or the jury disregarded the 
evidence or the court’s instructions, or the verdict 
appears unconscionable or clearly not warranted by 
the record, it is the duty of the appellate court to 
set aside the verdict. Lorenzen v. Continental Bak- 
Ing (Co? wsvee2 esos ee see le tes Seek ts 
Functions of assignment of error upon appeal 
stated. Cook v. Lowe --------------------------- 
The brief of appellant should set out particularly 
each error asserted and intended to be urged for 
reversal, vacation, or modification of the judgment 
alleged to be erroneous. Cook v. Lowe .-_-.-_.-- 
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4. 


“I 


10. 


11. 


12. 


Error may not be predicated upon a refusal to give 
tendered instructions where the court has covered 
the substance thereof in other instructions. Country- 
man v. Ronspies _..---.-.--_.-.__--__-.---------- 
A party may not proceed with trial without ob- 
jection and speculate on the outcome of the jury’s 
verdict and, if unfavorable, obtain a reversal on a 
ground upon which he might have but did not move 
for a mistrial at the time. Countryman v. Ronspies 
A verdict of a jury based upon conflicting evidence 
will not be set aside unless it is clearly wrong. 
Countryman v. Ronspies ______-.__.-.-----------. 
Lane’ vi, Kerr: ono cvossew none techs eb anecse 
Bauerle v. Frosh ~.--.-------_-_-_-.-_-______---- 
Holiday Mobil Homes Resorts, Inc. v. Frosh -_----- 
MeGerr -v: ‘Beals: 2222. 2cseu ol ce cos cctec soo ees 
In determining whether or not there was error in 
the use of the phrase “the proximate cause” in one 
instruction, and “a proximate cause” in other in- 
structions, the true meaning will be determined 
from a consideration of all that is said on the 
subject. Lang v. Kerr -__-_-------------------.. 
If the want of legal capacity to sue is not raised 
by demurrer or answer in the trial court, it is 
waived and cannot be considered on appeal. Ebber- 
son v. School Dist. No. 64 ..--_--------------..... 
An issue not presented in the trial court may not 
be raised for the first time in the Supreme Court. 
Ebberson v. School Dist. No. 64 -------. ~--------- 
Any person adversely affected by the changes made 
by the county superintendent in reoganization of 
school districts may appeal to the district court 
of any county in which the real estate or any 
part thereof involved in the dispute is located. 
School Dist. of Wilber v. Pracheil ~------__-___-. 
When the Legislature enacts a law providing for 
an appeal without providing the procedure there- 
for, the procedure for appeal to the district court 
shall be the same as for appeals from the county 
court to the district court in civil actions. School 
Dist. of Wilber v. Pracheil ~----__---_.__________ 
The term “appeal” as used in statute specified is a 
process of civil law origin, and removes the cause 
entirely, subjecting the fact as well as the law to 
a review and retrial. It is, in fact, granting a new 
trial upon the same issue in the district court. 
School Dist. of Wilber v. Pracheil -~_..____________ 
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The undertaking required in an appeal from the 
order of the county superintendent under’ school 
district statute specified is a cost bond and not a 
supersedeas. School Dist. of Wilber v. Pracheil _- 
A party is not permitted to proceed with the trial 
without objection and speculate on the outcome of 
the jury’s verdict, and, if unfavorable, contend that 
a mistrial should have been declared, when he did 
not ask for the same at the time. Bauerle v. Frosh 
The effect of an overruling decision may be retro- 
spective, partially retrospective, or prospective. The 
choice is influenced by considerations of judicial 
policy. Myers v. Drozda -_-------------~--------- 
When testimony is offered and admitted in evidence 
without objection being made thereto, error cannot 
be predicated thereon on appeal. Ripp v. Riesland 
Where errors are assigned but are not discussed in 
the appellant’s brief and another is discussed which 
is not assigned, none of which are plain errors, they 
will not be considered by this court on appeal. Ripp 
Vi Riesland: o2202o222 lee seeee Caen sh estese ese 
An appeal from order detaching land from city of 
the first class must be taken as in other civil 
actions, and in addition thereto, notice of appeal 
must be given and a copy of the petition on appeal 
must be served as required by the statute. Ulbrick 
v. City of Nebraska City -.---------------------- 
In a case where the appellate court has jurisdiction 
of the subject matter, the failure to object to 
procedural defects does not have the effect of a 
judicial construction of the statute providing the 
manner and method of appeal. Ulbrick v. City of 
Nebraska. City s-<.2s4 esc oes esseose sta esse scce 
In reviewing the evidence where a jury has re- 
turned a verdict for the defendant, the defendant 
must have the benefit of any and all reasonable 
inferences deducible from the proof. Vacanti v. 
Montes: 22252. -cshce ce eebete sets ate t eases oeeee 
Satterfield v. Watland -..-----------.-------..-- 
All parts of instructions must be considered in de- 
termining whether there was error in any part. 
Vacanti v. Montes _-_--_----.._------------------ 
One may not complain of alleged misconduct of 
adverse counsel if, with knowledge of such alleged 
misconduct, he does not ask for a mistrial but 
consents to take the chances of a favorable verdict. 
Vacanti v. Montes ---~-.------------------------ 
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23. 


24, 


25. 


26. 


27, 


29. 


30. 


31. 


32. 


33. 


An appeal by a party from a judgment of the dis- 
trict court invokes the jurisdiction of the Supreme 
Court over the cause and all persons made parties 
in the district court. Westinghouse Electric Corp. 
Vv. Brookley” s222.-22c2-cnssSes-ssees0-susssneses 
A mandate which incorporates the opinion of the 
Supreme Court is to be interpreted in conjunction 
with the opinion. Westinghouse Electric Corp v. 
Brookley: .:c2-cs2eses lies Soetee ss Sz cee cU eet, 
A judgment against multiple defendants may be 
reversed as to one defendant alone, unless the re- 
versal would be prejudicial or inequitable because of 
a special factor, such as interdependent rights of all 
defendants. Westinghouse Electric Corp. v. Brookley 
Procedure for appeal from county court or justice 
of the peace court to the district court outlined. 
Anoka-Butte Lumber Co. v. Malerbi _---.---_---__ 
The provision relative to the showing of good 
cause in justice of peace statute does not apply to 
a plaintiff who is an appellee. Anoka-Butte Lum- 
ber Co. v. Malerbi .---_...---_-_-_-~--~.-.-----..-- 
The remedy for the failure on the part of a plain- 
tiff appellee to file petition on appeal within 50 
days is the entry of an order nonsuiting the plain- 
tiff unless a petition on appeal is filed within the 
time specified. Anoka-Butte Lumber Co. v. Malerbi 
Opinions in specified cases, insofar as they are in 
conflict with the opinion, are overruled. Anoka-Butte 
Lumber Co. v. Malerbi --.--.._---_--_.-_2-__ ee 
Rule for trial of equity case de novo in Supreme 
Court stated. Satterfield v. Dunne _______.._____ 
Foos v. Reuter ------------------------- ee 
Meyer v. Meyer ----------~-------.--_--2--__ ee 
Onstott. vi: Olsen 22222225 nce sucess 


An appeal will be dismissed as premature where no 
judgment has been rendered or final order made 
in the district court. Essay v. Essay ____-.___-____ 
If different instructions are given on the same 
subject, or there be separate paragraphs in one 
instruction, they should be considered together, 
and if they fairly submit the case, the judgment 
will not be reversed for indefiniteness or ambiguity. 
LeMieux v. Sanderson ~_-_-____-____-_--___-___.___ 


Instructions which authorize a double recovery for 
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the same element of loss are prejudicially erroneous. 
LeMieux v. Sanderson _____------.----_-.-------- 
A paragraph of an instruction which informs the 
jury of the extent of the recovery authorized by 
another instruction, or another paragraph of the 
same instruction, is not ordinarily erroneous as 
submitting a double recovery for the same element 
of loss. LeMieux v. Sanderson ____-------------.--- 
Where a party agrees in open court to the manner 
of correcting an alleged error which the court 
adopts, such party after taking his chances on a 
favorable verdict will not be permitted to reassert 
the error after receiving an unfavorable result. 
LeMieux v. Sanderson ---------_-..-_.----------- 
An opinion of the Supreme Court, which by refer- 
erence is made a part of the mandate, must be ex- 
amined to determine the judgment to be entered or 
the action to be taken by the trial court on remand. 
Muller Enterprises, Inc. vy. Gerber --_-------.---- 
Duty of district court after remand of case to it 
by Supreme Court stated. Muller Enterprises, Inc. 
WV: Gerbér 2c2-coceccoo beens ulgens seb cle es beske 
Public interest requires that there shall be an end 
to litigation. When a cause has received the con- 
sideration of the Supreme Court, has had its merits 
determined, and has been remanded with specific 
directions, the court to which such mandate is 
directed has no power to do anything other than to 
enter judgment in accordance with such mandate. 
Muller Enterprises, Inc. v. Gerber -----_-_-__-__- 
A judgment of the district court brought to the 
Supreme Court for review is supported by a pre- 
sumption of correctness, and the burden is upon 
the party complaining of the action of the district 
court to show by the record that it is erroneous. 
Blaneo v. General Motors Acceptance Corp. ---_-- 
Where there is no bill of exceptions, a judgment 
will be affirmed if the pleadings support the judg- 
ment. Blanco v. General Motors Acceptance Corp. 
In the absence of a bill of exceptions, it is pre- 
sumed that an issue of fact raised by the pleadings 
was sustained by the evidence and that it was 
correctly determined. Blanco v. General Motors 
Acceptance Corp. ---------~~-------------------- 
An affidavit used as evidence in the district. court 
cannot be considered on an appeal of a cause to 
the Supreme Court unless it is offered in evidence 
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43. 


44, 


45. 


46. 


47. 
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49, 


50. 


in the trial court and preserved in and made a part of 
the bill of exceptions. Blanco v. General Motors 
Acceptance Corp. -----~------------------------- 
The fact that an affidavit used as evidence in the 
district court was filed in the office of the clerk 
of the district court and made a part of the tran- 
script is not important to a consideration and deci- 
sion of an appeal in the cause to the Supreme Court. 
Jf such an affidavit is not preserved in the bill of 
exceptions, its existence or contents cannot be con- 
sidered by the Supreme Court. Blanco v. General 
Motors Acceptance Corp. _-.---------------------- 
It is not within the province of the Supreme Court 
to determine moot questions. Blanco v. General 
Motors Acceptance Corp. ------------------------ 
Unless an abuse of discretion is shown, the Supreme 
Court will not disturb the ruling of the trial court 
upon a motion for a change of venue. Satterfield 
Vio Watland. 222 22scececcs se cicescuist sessueee ts 


A jury verdict based upon conflicting evidence 
will not be set aside unless it is so clearly wrong 
as to induce the belief on the part of the review- 
ing court that it must have been found through pas- 
sion, prejudice, mistake, or some means not appar- 
ent in the record. Satterfield v. Watland ~._.-__..- 


It is not the province of the Supreme Court in re- 
viewing the record in an action at law to resolve 
conflicts in or weigh the evidence. Satterfield v. 
Weatland: (2-0 2-03 Sse svates tessa cesses c cscs seSe 
Parsons Constr. Co. v. State -.---.------------.-- 
A party requesting instructions on a certain theory 
cannot be heard to complain on appeal that the 
trial court gave other instructions on the same 
theory. Satterfield v. Watland ----.------------- 
An assignment of error that the court erred in 
overruling a motion for new trial is too indefinite 
where there are several grounds of error set forth 
in such motion. Durand, Jackson & Associates, Inc. 
Ve. Nasr cae eceessse fase see scteeas ce sestees acess 


Where the record of the proceedings before the 
State Board of Equalization and Assessment shows 
that the order of the board was unreasonable and 
arbitrary, it will be reversed. County of Blaine v. 
State Board of Equalization & Assessment _-____ 
County of Loup v. State Board of Equalization 
& - Assessment: <2 2843 525-b nose on oe ee 
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County of Kimball v. State Board of Equalization 
& Assessment: 2.0225 -245.2500 20 Sees eet oe 
County of Brown v. State Board of Equalization 
&Assessiment:-.2- 2-52 -ceecseccdecewosaencnnsccSen 
If a record on appeal from an order in a proceed- 
ing for equalization of assessed property valuations 
establishes an arbitrary adjustment, arbitrariness 
is not dispelled by speculation that extra-record 
information sufficient to support the adjustment 
may have been used. County of Box Butte v. State 
Board of Equalization & Assessment ._-..._------- 
On appeal from an order of the State Board of 
Equalization and Assessment for equalization of 
assessed valuations of property among counties, the 
Supreme Court considers the entire record for the 
purpose of deciding whether the order was made 
arbitrarily. County of Keith v. State Board of 
Equalization & Assessment —..-.--------.-------- 
On review the question concerning the issues be- 
fore the State Board of Equalization and Assess- 
ment is not the adequacy of the original notifica- 
tion but the fairness of the whole procedure. County 
of Lancaster v. State Board of Equalization & 
Assessment: 2-322 - Sale et es eee sees 
In the absence of error, or a showing that the 
action of the trial court was unreasonable, such 
action will not ordinarily be disturbed on appeal. 
Stinehagen v. Stinehagen —--_--_..--_.--__--------- 
An appeal to the district court from action of the 
county board of equalization is heard as in equity, 
and upon appeal therefrom to the Supreme Court it 
is tried de novo. Grainger Brothers Co. v. Board 
of Equalization ....-.------.--------------------_ 
An appeal from action of the city council of a first 
class city annexing real estate must be taken as 
in other civil actions, and in addition thereto, notice 
of appeal must be given and a copy of the petition 
on appeal must be served. Wurtele v. City of Ne- 
braska: ‘Gity <ss22-24sss20ulll2- soho eee e cue e cent 
Where evidence is irreconcilable and in direct con- 
flict, the Supreme Court will consider that the 
trial court had the opportunity of observing the 
witnesses and their manner of testifying and must 
have accepted one version of the facts rather than 
the opposite. Cardenas v. Peterson Bean Co. _.-. 
From the very nature of an error proceeding, the 
rights of the parties are determined by the appellate 
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eourt solely on the record made by the tribunal 
whose action is being reviewed. No new facts or 
evidence can enter into the consideration of the court. 
Moser vi ‘Turner << -2c2<2.6sse0s-2bsiseeesescue 
Questions not presented to or passed on by the trial 
court will not be considered on appeal. State v. 
Merritt Brothers Sand & Gravel Co. _-------.--_- 
An application for a hearing under the Post Con- 
viction Act is not a substitute for an appeal. Unless 
the facts alleged indicate a violation or infringe- 
ment of constitutional rights sufficient to void the 
conviction and sentence, the application fails to 
state grounds for relief. State v. Erving -..---~~-- 
Where an instruction, although erroneous, is not 
prejudicially so and cannot, by any course of logical 
reasoning, be deemed to have resulted in disadvan- 
tage to the complaining party, it is not legal cause 
or reason for granting a new trial. McKinney v. 
County ‘of Cass: -s-<-.-+.--s--42225254205----3-- 
It is reversible error for the trial court to include 
in its instructions to the jury allegations of fact 
found in the pleadings, but which have not been 
supported by any evidence. McKinney v. County 
Of Cass! 22222 ssa ose sesckawc ce cede ck hws esse 
Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issue, he has the 
right to keep the benefit of that verdict unless 
there is prejudicial error in the proceedings by 
which it was secured. McKinney v. County of Cass 
Procedure for appeal from an order denying an 
evidentiary hearing upon a motion under the Post 
Conviction Act outlined. State v. Fugate ___.______ 
The remedy for the failure on the part of a plain- 
tiff appellee to file a petition on appeal within pre- 


- scribed time is the entry of an order nonsuiting the 


plaintiff. Sankey v. Williamson -___--.----___--- 
On appeal] from an order of the State Railway Com- 
mission which requires the exercise of legislative 
authority, the only questions to be determined are 
whether or not the commission acted within the 
scope of its powers and whether or not the order 
complained of was reasonable and not arbitrarily 
made. Andrews Van Lines, Ine. v. Nielsen & 
Petersen, Inc. ...---..--_-.__- ee So eto eat t sek 
In testing the sufficiency of the evidence to sup- 
port a judgment, the evidence must be considered 


903 


635 


660 


680 


685 


685 


685 


701 


714 


764 


904 


68. 


69. 


70. 


71. 


72. 


73. 


74, 


INDEX [ VoL. 


in the light most favorable to the successful party. 
MeGerr «vi Beals 222.225 en csicueccecsoceseeccs 
A verdict based upon speculation or conjecture can- 
not be sustained. Farmer v. S. M. S. Trucking Co. 
When plaintiff as a matter of law would not have 
been entitled to a verdict had the cause been sub- 
mitted upon his theory of the case, failure to sub- 
mit such theory is without prejudice. Farmer v. 
S. M. 8S. Trucking Co. __---._-_------_------------ 
Trial rulings permitting or excluding courtroom 
experiments will not be disturbed on appeal except 
for abuse of discretion. Otte v. Taylor _._-...____- 
Where instructions correctly state the law, it is 
not error for the court, in the absence of a request 
for a more specific instruction, to fail to give a 
more elaborate one. Younker v. Peter Kiewit Sons 
COs tee eae ee ee ee ee se PES a ee 
Instructions must be considered as a whole, and if, 
when construed together they properly state the law, 
they are sufficient and error cannot be predicated 
thereon. Younker v. Peter Kiewit Sons Co. --___- 
The judgment of the trial court in a law action 
where a jury has been waived has the effect of a 
verdict of a jury and will not be set aside unless 
clearly wrong. Parsons Constr. Co. v. State --_- 
A verdict based upon conflicting evidence will not 
be reversed on appeal if there is evidence from 
which reasonable minds might draw different con- 
clusions. Sacca v. Marshal] __-----_-------------- 


Assault and Battery. 
The crimes of assault with intent to commit robbery 


and assault and battery are included within a charge 
of robbery. State v. McClarity ~__-------_------- 


Assumpsit, Action of. 
Wherever one person has money to which in equity 


and good conscience another is entitled, the law 
creates a promise by the former to pay it to the 
latter and the obligation may be enforced by 
assumpsit. Nebraska State Bank v. Sherlock ___. 


Attorney and Client. 


1. 


Allowances made under attorney’s fee statute, within 
the limitations provided, are within the sound dis- 
cretion of the trial court. Anoka-Butte Lumber 
Co: 'v.-Malerbi 22-2 32222c22se52e eee cecst 
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The competency and qualifications of a member of 
the district court bar as a lawyer before such court 
are matters of which the trial court can take judi- 
cial notice on a motion to vacate judgment and 
sentence imposed thereby on a plea of guilty to a 
criminal offense by one represented by such attor- 
ney. State v. Losieau _.----.------------~-------- 


Automobiles. ~ 


1. 


In an action growing out of a motor vehicle acci- 
dent, any evidence of the conditions and circum- 
stances leading up to and surrounding the accident 
which will throw light upon the conduct of the 
parties and the care, or lack of care, exercised by 
them, is, as a general proposition, admissible. Ripp 
Vv. Riesland s2cc 2 se2eneeues sa cseb es obese ese 
Opinion evidence as to the distance within which 
a motor vehicle can be stopped is competent and 
admissible where such evidence is material and 
relevant to the issues and is given by a witness 
qualified to give such an opinion. Ripp v. Riesland 
The Supreme Court, recognizing the difficulties 
attending an offer of evidence of illustrative experi- 
ments, has adopted the rule that in such cases dis- 
cretion is conferred upon the trial court and that, 
unless there is a clear abuse of discretion, a judg- 
ment will not be reversed on account of the admis- 
sion or rejection of such evidence. Ripp v. Riesland 
The duty to sound a signal warning of the approach 
of a motor vehicle depends largely on the circum- 
stances of the particular case. Vacanti v. Montes __ 
Until the driver of an automobile has notice of the 
presence or likelihood of children near his line of 
travel, he is bound only to the exercise of reasonable 
care, and has the right to assume that others will 
do likewise; and until he has such notice the rule 
is the same as respects children and adults. Vacanti 
Vv. CMontes 22S ece Seco cosa san Sosa icestescsstosee 
The rule that generally it is negligence as a matter 
of law for a motorist to drive a motor vehicle on 
the highway in such a manner that he cannot stop in 
time to avoid a collision with an object within the 
range of his vision has no application to an opera- 
tor of a vehicle who undertakes to pass another. 
Scofield: ‘v. Haskell. .-.22--4.-22.42-52s--44--225- 
A left-hand turn across a public highway into a 
private road is fraught with danger, and one making 
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such a move is required to exercise a degree of 
care commensurate with the danger. Scofield v. 
Haskell 0 cue Bote cee e  ne 
The operator of an automobile approaching or 
entering an intersection is required to see another 
automobile approaching or entering the intersection 
which has been favored with the right-of-way under 
the statutory rules of the road and a failure to 
see such favored automobile is negligence as a 
matter of law. Mills v. Bauer ______-__-----_--._- 
The driver of an automobile entering an intersection 
of two highways is obligated to look for approach- 
ing automobiles and to see any vehicle within the 
radius which denotes the limit of danger. Mills 
V; BAG? oon set se es ec ceesec ete beclee ec etess 
Gross negligence within the meaning of motor 
vehicle quest statute is defined. Callen v. Knopp 
Momentary inattention in the operation of a motor 
vehicle does not ordinarily amount to gross negli- 
gence. Callen v. Knopp —--~----~---------------- 
Duty of driver of motor vehicle to keep a lookout 
stated. Callen v. Knopp ------------------------ 
Although a driver is traveling upon an arterial 
street, he is required to look for approaching ve- 
hicles and see those which are in plain sight. Callen 
V.. KNoOpp: 222c25sccc seule eee tee ee kee 
The death of a named insured caused by one operat- 
ing his automobile with his consent is within the 
coverage of the omnibus clause of his liability in- 
surance policy. Iowa Mut. Ins. Co. v. Meckna ___-_ 
The failure of an arresting officer to inform a motor- 
ist of the provision of the implied consent law which 
permits him to take an additional test by a physician 
of his own choosing, does not constitute a lack of 
compliance with the mandatory terms of the statute 
and did not render the result of the test inadmissible. 
State-v. Oleson. 22022252 sce tess tecbesstenc etic 
The taking of a sample of blood or urine for chem- 
ical analysis on the request of the arresting officer, 
as authorized by the implied consent law, is not 
required to be delayed by a request of the arrested 
motorist that he be permitted to contact legal coun- 
sel.. State v. Oleson -_-_-_--- eee ete e coo 
Where the named insured grants his permittee broad 
and unfettered dominion over his insured automobile, 
he also impliedly authorizes his permittee to allow 
a third person to use it, thus rendering the latter 
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19, 


20. 


21. 


22. 


23. 
24, 


25. 


26. 


27. 


an additional insured. Farm Bureau Ins. Co. v. 
Allied Mut. Ins. Co. __-_.--__-__------------------ 
Where an owner is entrusted with a substitute auto- 
mobile while his own is in the possession of the 
lender, in the absence of something to the contrary 
in the agreement, he should enjoy broad and un- 
fettered dominion over the substitute automobile. 
Farm Bureau Ins. Co. v. Allied Mut. Ins. Co. -___ 
Under the implied consent law a person, charged 
with driving a motor vehicle on the public high- 
ways of the state, consents to the giving of a sample 
of blood or urine for chemical analysis when he 
makes use of the highways. State v. Hagen --___- 
An arresting officer is not required to inform one 
charged with operating a motor vehicle while under 
the influence of alcoholic liquor of the consequences 
of his refusal to give a blood or urine sample as 
provided by the implied consent law. State v. Hagen 
The automobile guest statute provides two distinct 
grounds of recovery by a guest again his host for 
negligence, one where the host driver is under the 
influence of intoxicating liquor in which event he 
is liable for ordinary negligence, and the other 
where the host is guilty of gross negligence. Kauf- 
man: v..: Tripple: i... 22-25-2222 5--deteccscececs 
Evidence as to a host’s drinking of intoxicants a 


. Short time previous to an accident is a circum- 


stance in determining whether or not the host was 
guilty of gross negligence. Kaufman v. Tripple __ 
The contributory negligence of a guest is ordinarily 
a question of fact for the jury. Kaufman v. Tripple 
Degree .of care of guest passenger in automobile 


. stated. Kaufman v. Tripple --.-.--._._-__-______- 


It is not contributory negligence for a guest to 
sleep while riding in an automobile when he has no 
knowledge of negligent driving on the part of his 
host, or of impending danger on the highway. Kauf- 
man v. Tripple __.------_----_~__-------___e 8 
Where the head of a family maintains a motor 
vehicle for the general use of the family, the use 
of the vehicle for the pleasure and convenience of 
the family is in the furtherance of his purpose in 
providing it. Under such circumstances, it is treated 
as if it were being used in the conduct of the owner’s 
business. McBroom v. Wolsleger ~__-_._.________ 


A family purpose automobile is one which is fur-- 


nished by the head of the family for the general use, 
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Bailments. 
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pleasure, and convenience of the members of the 
family. McBroom v. Wolsleger ~-..-------------- 
-An automobile which is furnished by someone other 
than the head of the family is not a family purpose 
automobile. McBroom v. Wolsleger -------------- 
When one, being in a place of safety, sees or could 
have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the 
place of safety into the path of such vehicle and is 
struck, his own conduct constitutes contributory 
negligence more than slight in degree, as a matter 
of law, and precludes recovery. Lileikis v. Kudirka 


The surety’s obligation on a bail bond, as on any 
other surety contract, is limited to the surety’s 
promise, reasonably interpreted, unless there is a 
statute providing that certain statutory conditions 
are deemed to be contained in the bond, whether or 
not expressed. State v. Casey ------------------ 
Rule as to construction of a bail bond stated. State 
Viv Casey on 282-4 eee hae on Ae ee So seers 
Duty on the surety on a bail bond in a criminal 
case stated. State v. Casey --------.------------- 
The words “of said day” in an appearance bond are 
interpreted as meaning the date the bond was dated, 
executed, and filed and as carrying with it the con- 
notation of immediately or forthwith. State v. Casey 


The burden is upon the party who seeks recovery to 
establish upon the whole case facts and circumstances 
showing a breach by the opposite party of some duty 
under the bailment upon which a liability may be 
predicated. Sankey v. Williamson -_...----------- 
When a bailment is reciprocally beneficial to both 
parties, the law requires ordinary diligence on the 
part of the bailee and makes him responsible for 
ordinary negligence. Sankey v. Williamson _-_~__- 


Banks and Banking. 


A 


Bicycles. 
1. 


bank which pays an overdraft is generally entitled 
to recover the amount thereof from the owner of 
the account. Nebraska State Bank v. Sherlock ___~ 


A bicycle is a “vehicle” as that term is used in the 
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statutes of the State of Nebraska setting forth rules 
of the road. Sacca v. Marshall -------------------- 
The failure of the trial court to instruct on the 
duty of a bicyclist to maintain a proper lookout 
and control was reversible error. Sacca v. Marshall 
Where there is evidence of violations of the rules 
of the road by a bicyclist it is the duty of the trial 
court to instruct with reference thereto. Sacca v. 
Marshall. S002 2202.55) 38 el ee oe ee 
An instruction relating to the duty to give an 
appropriate signal before turning a vehicle from a 
direct course upon a highway is incomplete if it 
fails to instruct as to the signals which are au- 
thorized and required. Sacca v. Marshall ~.------ 


Bills and Notes. 


1. 


Where a claimant against an estate has possession 
of a promissory note shown to have been signed by 
the deceased, and produces it at the trial, it is ad- 
missible in evidence and makes a prima facie case 
of due delivery of the note. Thompson v. De Voe 
Under former section of Negotiable Instruments Act, 
where a negotiable instrument is no longer in the 
possession of a party whose signature appears there- 
on, a valid and intentional delivery by him is pre- 
sumed until the contrary is proved. Thompson v. 
DerV oes Sse et he ee ee ate eo 
The burden of proving the nondelivery of a nego- 
tiable instrument in an action between the orig- 
inal parties is upon the party who asserts such non- 
delivery. Thompson v. De Voe __-_------_------- 
A person having a direct legal interest in the result 
of a civil action or proceeding, where the adverse 
party is a representative of a deceased person, is in- 
competent under the dead man’s statute to testify 
to facts from which inferences of delivery and pos- 
session of a note may be drawn, such note being the 
basis of claim against the estate of the deceased 
person. Thompson v. De Voe __.-~-_--.-----___-- 


Boundaries. 


1. 


Hither the plaintiff or defendant may, by proper 
plea, put in issue the fact that certain alleged 
boundaries or corners are the true ones, or that 
such have been recognized and acquiesced in by the 
parties or their grantors for a period of 10 con- 
secutive years. Foos v. Reuter --_-.___-__-______.- 
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An owner of property does not recognize and ac- 
quiesce in the ownership by an adjoining landowner 
of any part of his property merely because he does 
not construct his fence on his property line. Foos 
Vir Reiter center e ek oe ese ene ke 
Where a fence is constructed as a boundary fence 
between two properties, and where the parties claim 
ownership to the fence for the full statutory period 
of 10 years, and are not interrupted in their pos- 
session or control during that time, they will, by 
adverse possession, gain title to such land as may 
have been improperly enclosed with their own. 
Onstott v. Oleson —~-.-------------_-______-_-- ee 


Business Coercion. 


1. 


2. 


Charities. 
1. 


Elements necessary to constitute business coercion 
by threats stated. McCubbin v. Buss ~___.___-.~___ 
An unjust and inequitable threat is wrongful, al- 
though the threatened act would not be a viola- 
tion of duty in the sense of an independent action- 
able wrong in the law of crimes, torts, or contracts. 
McCubbin v. Buss -------.--__----------------..-- 
The power of avoiding a transaction for business 
coercion is lost if the injured party unreasonably 
delays manifesting his intention to the other party. 
McCubbin v. Buss ~.--_--------------.----.----- 
A determination of unreasonableness of delay is 
influenced by the following circumstances: The spec- 
ulative character of the contract; and the likeli- 
hood or the occurrence of a material change of 
position by the culpable party or of unjust preju- 
dice to a third person. McCubbin v. Buss -_._.-___ 
A person who possesses a power to avoid a trans- 
action for business coercion loses the power by elect- 
ing to affirm the transaction. McCubbin v. Buss __ 


A nonprofit charitable hospital possesses no exemp- 
tion from tort liability in respect to causes of action 
arising after April 22, 1966. Myers v. Drozda __ 
The liability of a nonprofit charitable hospital to 
its patients for negligence in respect to causes of 
action arising prior to April 238, 1966, is limited 
to the applicable amount of its liability insurance, 
if any. Myers v. Drozda __________-__---_____-_____ 
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Constitutional Law. 


1. 


2. 


10. 


11. 


12. 


13. 


Under the facts shown, the defendant’s constitutional 
rights were not violated. State v. Homan —-__--__ 
An attack upon the constitutionality of a statute 
cannot ordinarily originate in an appeal from the 
district court. Rhodes v. Continental Ins. Co. --__ 
The power to classify for tax purposes is primarily 
in the Legislature and not in the courts. Statutes 
so providing should not be declared invalid unless 
it clearly appears that they transgress the Constitu- 
tion. Rehkopf v. Board of Equalization -_.---_--- 
Prior cases referred to in opinion held controlling 
upon question of constitutionality of legislative act 
involving change in boundaries of school districts. 
Ebberson v. School Dist. No. 64 __---------------- 
Riparian water rights were not abolished by Article 
XV, sections 4 to 6, Constitution of Nebraska. 
Wasserburger v. Coffee ~------.-.--.------------ 
A finding of guilt of an offense included within the 
charge of a greater offense is proper under Article 
I, section 11, Constitution of Nebraska. State v. 
McGlarity”. 2.202238. oh te Lo Sd oh 
The 1965 Nebraska Installment Sales Act held con- 
stitutional. Engelmeyer v. Murphy -----_----__-- 
In construing constitutional amendments, considera- 
tion should be given to the circumstances leading to 
their adoption and the purpose sought to be accom- 
plished. Engelmeyer v. Murphy —_.-----.--__.--__ 
A constitutional amendment should not be con- 
strued so as to defeat its evident purpose, but 
rather so as to give it effective operation and sup- 
press the mischief at which it was aimed. Engel- 
meyer v. Murphy —--~_.--.__--._--------__---___- 
Statute providing for detachment of territory of 
rural fire protection district upon annexation by 
city or village held constitutional. City of Bellevue 
v. Eastern Sarpy County S. F. P. Dist. _--___-____- 
The Post Conviction Act specifically authorizes the 
trial court to examine the files and records to de- 
termine whether a prisoner may be entitled to the 
relief he seeks. State v. Clingerman ____-__---__ 
A mere declaration or self-serving statement by 
a prisoner that his constitutional rights were vio- 
lated does not entitle him to a hearing on a motion 
to vacate his conviction or sentence. State v. 
Clingerman -_---~------.--.---~__ ee 
In a proceeding under the Post Conviction Act, the 
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applicant is required to allege facts which, if 
proved, constitute a violation or infringement of 
constitutional rights. Mere conclusions of fact do 
not suffice. State v. Clingerman ______------_--- 
State v. Erving __-_----.---------.--------------- 
Post Conviction Act was intended to provide relief 
in those cases where a miscarriage of justice may 
have occurred and not to be a procedure to secure 
a routine review for any defendant dissatisfied with 
his sentence. State v. Clingerman ___----_-_~---- 
State v. Snyder --..__-----__----.-_-----__ ~~. 
The Grid System Act is a special act inhibited by 
Article XII, section 1, Constitution of Nebraska, 
in that it purports to create a public corporation 
by special law rather than by a general law as the 
provision requires. Wittler v. Baumgartner _-_-_- 
An act which relates exclusively to a particular 
public corporation and none of its provisions apply, 
or are intended to apply, to any other public corpo- 
ration in the state, is a special law. Wittler v. 
Baumpartner: -222- 5. sssss-cetecet ess ap Sade 
If the provisions of a law establishing a class of 
public corporations based on the extent of the area 
in which they operate are such that other public 
corporations may in the future, without additional 
legislation, enter the specified class, the law is gen- 
eral. Wittler v. Baumgartner ____---_-__-----__-- 
Article XII, section 1, Constitution of Nebraska, is 
applicable alike to private and public corporations. 
Wittler v. Baumgartner ___-_.--_---------_--_--__ 
Article I, section 22, and Article VI, section 1, Con- 
stitution of Nebraska, have no application to a pub- 
lic corporation or political subdivision where it 
operates solely in a proprietary capacity. Wittler 
vi. Baumgartner 22022022222 25024 5. sense ene eek 
The Legislature may provide for the election of di- 
rectors of a public corporation engaged solely in a 
proprietary capacity and prescribe the qualifica- 
tions of such electors, but in so doing the classifica- 
tion of electors must not be arbitrary or unreason- 
able. Wittler v. Baumgartner ____-_-_-_.--..-__-- 
A classification of electors for the purpose of elect- 
ing directors of a public corporation engaged solely 
in a proprietary capacity must rest upon some rea- 
son of public policy, some real differences of situa- 
tion and circumstances, that would naturally sug- 
gest the justice or expediency of diverse legisla- 
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22. 


23. 


24. 


25. 


26. 


27. 


tion relative to the subject of the legislation which 
renders appropriate its enactment. Wittler v. Baum- 
AONE ia ath hss nc em erp fans anh mse lh cess aes att ede a 
Where the Legislature in creating a public corpora- 
tion engaged solely in a proprietary function desig- 
nates some members of a class as electors for elect- 
ing directors and denies the right to others in the 
same class, it constitutes a grant of special privi- 
leges, constitutes an unlawful splitting of a class 
for purposes of legislation and is in violation of 
Article I, section 16, and Article III, section 18, 
of the Constitution of Nebraska. Wittler v. Baum- 
Partner oon cos ese ou SU eels deca lu 
The provision in the Grid System Act limiting the 
appointment of directors by the Governor to a 
single person in each of several districts and to a 
few persons in others is an encroachment upon the 
executive department and is violative of Article IV, 
section 6, of the Constitution of Nebraska. Wittler 
v. Baumgartner ___-_-______--_ eee 
Under Nebraska constitutional provisions reserv- 
ing to the people the rights of initiative and refer- 
endum, the Legislature, on the one hand and the 
electorate on the other, are coordinate legislative 
bodies, and there is no superiority of power between 
the two. In the absence of specific constitutional 
restraint, either may amend or repeal the enact- 
ments of the other. Klosterman v. Marsh .._____-_ 
An “act of the Legislature” under Article III, sec- 
tion 3, of the Constitution of Nebraska, means a 
particular legislative bill which has been passed 
by the Legislature and becomes law either by the 
necessary passage of time for veto, or by the sig- 
nature of the Governor. Klosterman v. Marsh _. 
Constitutional provisions with respect to the right 
of initiative and referendum reserved to the people 
should be construed to make effective the powers 
reserved. Klosterman v. Marsh __________-_____ 
The initiative and referendum provisions of the Con- 
stitution of Nebraska reserve to the people the 
right to act in the capacity of legislators. The pre- 
sumption should be in favor of the validity and 
legality of their acts. Klosterman v. Marsh ________ 
Due process of law requires only that the accused 
be given sufficient notice of the nature of ‘the 
charge against him in order that he may prepare a 
defense and plead the judgment as a bar to any sub- 
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sequent prosecution for the same offense. State v. 
Buttner "2a abcess Secascf oe ne 
It is a fundamental requirement of due process of 
law that a criminal statute be reasonably clear and 
definite. State v. Adams __.-_---.--------~---__- 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt 
to inform those subject thereto as to what conduct 
will render them liable to punishment thereunder. 
The dividing line between what is lawful and unlaw- 
ful cannot be left to conjecture. State v. Adams —_ 
A statute which forbids the doing of an act in terms 
so vague that men of common intelligence must 
necessarily guess at its meaning, and differ as to 
its application, violates the first essential of due 
process of Jaw. State v. Adams —_-__-_.---.----.- 
Statute providing for penalty for immoderate use 
of the highway in operation of motor vehicle held 
unconstitutional. State v. Adams ~-___-_..-._---- 
The privilege against self-incrimination is limited 
to the giving of oral testimony and does not extend 
to defendant’s body, nor to secretions therefrom, nor 
to the introduction of the chemical analysis in evi- 
dence if it is otherwise properly obtained. State 
Vi. Hagen, Coote seoe shee Cleo ee oe seer n cee esse 
Under the Constitution of Nebraska, Article VIII, 
section 1, business inventories and real estate are 
in the same class for taxation purposes, and prop- 
erties within the same class are required to be valued 
and assessed uniformly and proportionately in order 
that equalization obtain. Grainger Brothers Co. v. 
Board of Equalization ~--_----_---.-_-.--------_- 
The purpose of the Post Conviction Act is to pro- 
vide a remedy to a convicted defendant in a crim- 
inal action whose rights under the state or fed- 
eral Constitutions have been denied or infringed so 
as to render the judgment void or voidable. State 
WV; EYVing loc ooo es ee see ee se 
Matters not subject to reexamination under the Post 
Conviction Act stated. State v. Erving ~_.--_____ 
The case of Escobedo v. Illinois, 878 U. S. 478, 84 
S. Ct. 1758, 12 L. Ed. 2d 977, affects only those 
eases in which the trial began after June 22, 1964. 
State v. Parker —.....-...-.-.-.---.--.-.----.-- 
In the absence of a showing of real miscarriage of 
justice, the question of whether a confession was 
obtained unlawfully cannot be raised under the Post 
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41. 


Contracts. 
1, 


Conviction Act, where the facts relied on by the 
petitioner have been the subject of and decided in 
a former appeal to this court from conviction. 
State v. Parker ___...-.--.-..--.-----------..-- 
In the absence of proof that a confession, admis- 
sion, or statement obtained from the defendant as 
a result of pretrial interrogation was used in evi- 
dence at the trial, such interrogation does not con- 
stitute prejudicial error. State v. Silvacarvalho ___ 
Once a defendant, under the advice of counsel, re- 
quests or submits to an examination by court-ap- 
pointed psychiatrists, he is not constitutionally en- 
titled to the presence of his counsel at the examina- 
tion. State v. Snyder __..--.-__.--------_------- 
Under the Post Conviction Act, the sentencing court 
has discretion to adopt reasonable procedures for 
determining what the motion and the files and 
records show before granting a full evidentiary 
hearing. State v. Snyder ~--.--._-----_---.--_-- 


Every contract is made with reference to and subject 
to existing law, and every law affecting such con- 
tract is read into and becomes a part of the same. 
Bobbitt v. Order of United Commercial Travelers 
Elements necessary to constitute business coercion 
by threats stated. McCubbin v. Buss _____.________ 
An unjust and inequitable threat is wrongful, al- 
though the threatened act would not be a violation 
of duty in the sense of an independent actionable 
wrong in the law of crimes, torts, or contracts. 
McCubbin v. Buss -_---.---.___--------_~--__ ee 
The power of avoiding a transaction for business 
coercion is lost if the injured party unreasonably 
delays manifesting his intention to the other party. 
McCubbin v. Buss --..__--.--_-_-__-__ ee 
A determination of unreasonableness of delay is in- 
fluenced by the following circumstances: The specu- 
lative character of the contract; and the likelihood or 
the occurrence of a material change of position 
by a culpable party or of unjust prejudice to a third 
person. McCubbin v. Buss ____--.____-__--_____.___ 
A person who possesses a power to avoid a trans- 
action for business coercion loses the power by elect- 
ing to affirm the transaction. McCubbin v. Buss __ 
While as a general rule a contract will be treated 
as abandoned or rescinded where the acts and con- 
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duct of one party inconsistent with its existence 
are acquiesced in by the other party, to be suffi- 
cient the acts and conduct must be positive and un- 
equivocal. Russell v. Western Nebraska Rest Home, 
Ine, 2 shah 55 se ses ee boas ee eee 
A contractor who is damaged as the result of delay 
in the performance of the work which is caused by 
a breach of the contract by the other party may 
recover his damages in the absence of an express 
provision in the contract exempting the other party 
from liability. Parsons Constr. Co. v. State ~----- 
If a condition in a contract is excused, the promisor 
becomes subject to a duty to perform without the 
existence or occurrence of the condition, but the 
damages recoverable for breach of the duty are 
not always the same as they would have been if 
the condition existed or oceurred. Duplex Manuf. 
Co. v. Atlas Leasing Corp. --__----_-_------------- 
Where failure of a party to a contract to perform 
a condition or a promise is induced by a manifesta- 
tion to him by the other party that he cannot or 
will not substantially perform his own promise, 
the duty of such other party becomes independent 
of performance of the condition or promise. Duplex 
Manuf. Co. v. Atlas Leasing Corp. --_.----------- 
If the existence of a written contract has been 
induced by prior or contemporaneous oral agreement, 
parol evidence is not admissible to add to or con- 
tradict the terms of the written contract. Corn- 
husker Development & Inv. Group, Inc. v. Knecht 
If negotiations between parties result in an agree- 
ment in reference to the subject matter thereof 
and if they reduce their agreement to writing, 
execute, and deliver it, the writing, in the absence 
of fraud, mistake, or ambiguity, is the only com- 
petent evidence of the contract. Cornhusker De- 
velopment & Inv. Group, Inc. v. Knecht _____---__ 
Where the statement in a written instrument as to 
the consideration is more than a mere statement of 
fact or acknowledgment of the payment of a money 
consideration, and is of a contractual nature, parol 
or extrinsic evidence is not admissible to vary or 
contradict the consideration expressed. Cornhusker 
Development & Inv. Group, Inc. v. Knecht _____--- 
In the absence of fraud, a person who signs an 
instrument without reading it, when he can read 
and has the opportunity to do so, cannot avoid the 
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15. 


effect of his signature merely because he was not 
informed of its contents. Musser v. Zurcher ____ 
The consideration of a contract need not move to 
the promisor. A disadvantage to the promisee is 
sufficient, although the promisor derives no benefit 
therefrom. Musser v. Zurcher ~_-----____-_-______ 


Cooperative Associations. 


1. 


Statute requiring the accumulation of an amount of 
surplus equal to 20 percent of its paid capital stock 
of a cooperative corporation does not restrict the 
corporation from providing a greater amount. 
Schmeckpeper v. Panhandle Coop. Assn. __-_--_-.-_ 
A cooperative corporation, after making distribu- 
tion specified, may distribute the rest of its earn- 
ings and savings by prorating them among its patrons 
and paying them in cash, stock, stock credits, de- 
ferred credit certificates, or certificates of partici- 
pation as determined by the board of directors when 
its by-laws so provide. Schmeckpeper v. Panhandle 
Coop:.-ASsn. 25.222 0s2..coe cheeses lee oe ns dees 


Corporations. 


1. 


Two sections of intangible tax law contemplate the 
valuation of shares of stock upon the basis of book 
value, less the deductions set out in the respective 
sections. Rehkopf v. Board of Equalization ~_____ 
The tax imposed upon the shares of stock is a 
property tax upon the owner of the shares and not 
a tax upon the corporation. Rehkopf v. Board of 
Equalization .--_----------------. 2222 -- ee 
The Legislature may make a reasonable classification 
of persons, corporations, and property for purposes 
of legislation concerning them, but the classification 
must rest upon real differences in situations and 
circumstances. Rehkopf v. Board of Equalization 
The classifying of stock in foreign corporations 
differently from that in domestic corporations, for 
assessment, does not contravene the constitutional 
provision for uniformity. Rehkopf v. Board of 
Equalization --------.---------_...--------.____. 
A shareholder in a domestic corporation whose prop- 
erty is taxed in the hands of the corporation by the 
state is not in the same class with the shareholder 
in a foreign corporation whose property is not taxed 
and cannot be taxed by the taxing authority of the 
state. Rehkopf v. Board of Equalization _______- 
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Taxing shares of foreign corporations when owned 
by the inhabitants of the state does not deny the 
owners the equal protection of the laws, because, 
in the case of domestic corporations, it is the prop- 
erty, and not the shares, which is taxed. Rehkopf 
v. Board of Equalization -._-_--.---------------- 
Manner of service of summons upon a corporation 
outlined. Erdman y. National Indemnity Co. -__- 
The Grid System Act is a special act inhibited by 
Article XII, section 1, Constitution of Nebraska, 
in that it purports to create a public corporation by 
special law rather than by a general law as the pro- 
vision requires. Wittler v. Baumgartner -_----._-- 
An act which relates exclusively to a particular 
public corporation and none of its provisions apply, 
or are intended to apply, to any other public corpo- 
ration in the state, is a special law. Wittler v. 
Baumpartner: 2.--22422-52.setecsuse lo sonseedo2e25 
If the provisions of a law establishing a class of 
publie corporations based on the extent of the area 
in which they operate are such that other public 
corporations may in the future, without additional 
legislation, enter the specified class, the law is 
general, Wittler v. Baumgartner ____----.-----.- 
Article XII, section 1, Constitution of Nebraska, is 
applicable alike to private and public corporations. 
Wittler v. Baumgartner __-.-_-.-___--___--~-_--_-_- 
A public corporation organized for the purpose of 
generating, transmitting, and distributing electrical 
energy operates in a proprietary as distinguished 
from a governmental capacity. Wittler v. Baum- 
Partner, 2-9 3 oa st ace ete cee bee 
Article I, section 22, and Article VI, section 1, 
Constitution of Nebraska, have no application to 
a public corporation or political subdivision where 
it operates solely in a proprietary capacity. Wittler 
v. Baumgartner ~--.__---.---_-~.-------~~------- 
The Legislature may provide for the election of 
directors of a public corporation engaged solely 
in a proprietary capacity and prescribe the qualifica- 
tions of such electors, but in so doing the classi- 
fication of electors must not be arbitrary or unrea- 
sonable. Wittler v. Baumgartner __----.--------- 
A classification of electors for the purpose of 
electing directors of a public corporation engaged 
solely in a proprietary capacity must rest upon 
some reason of public policy, some real differences 
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16. 


17. 


18. 
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of situation and circumstances, that would naturally 
suggest the justice or expediency of diverse legisla- 
tion relative to the subject of the legislation which 
renders appropriate its enactment. Wittler v. Baum- 
Partner) 2-2-5020 has eS ee eee 
Where the Legislature in creating a public corpora- 
tion engaged solely in a proprietary function desig- 
nates some members of a class as electors for elect- 
ing directors and denies the right to others in the 
same class, it constitutes a grant of special privi- 
leges, constitutes an unlawful splitting of a class 
for purposes of legislation and is in violation of 
Article I, section 16, and Article III, section 18, of 
the Constitution of Nebraska. Wittler v. Baum- 
Partner ose ssa oe es cb eae Lee te se 
The provision in the Grid System Act limiting the 
appointment of directors by the Governor to a single 
person in each of several districts and to a few 
persons in others is an encroachment upon the execu- 
tive department and is violative of Article IV, section 
6, of the Constitution of Nebraska. Wittler v. Baum- 
Partner?» 222 Sec eS ecc lee cscs lwo seveceell 8 
Any agreement by which a person shows an inten- 
tion to become a stockholder in a corporation is 
sufficient as a contract of subscription, as against 
both himself and the corporation. Cornhusker De- 
velopment & Inv. Group, Inc. v. Knecht ~_________ 
A subscription to corporate shares, made before the 
corporation comes into existence, but accepted by 
the corporation after coming into existence, either 
expressly by issuing the share certificates, or impli- 
edly by recognizing the subscriber as a shareholder, 
makes him a shareholder, and the corporation may 
maintain an action upon the subscription against the 
signer. Cornhusker Development & Inv. Group, Ine. 
Vi. Knecht: -2n4> 22 tse ns leo eee te 
The mere mismanagement of the affairs of a cor- 
poration by its officers or agents does not warrant 
the withdrawal therefrom of stockholders or the re- 
pudiation of the obligations assumed by them as 
such. Cornhusker Development & Inv. Group, Ine. 
vi. Knecht... -- 22505. Seb ee 


In an action to recover the valid principal amount 
due on a usurious contract, the defendant is entitled 
to recover costs. Central Constr. Co. v. Blanchard 
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Allowances made under attorney’s fee statute, 
within the limitations provided, are within the 
sound discretion of the trial court. Anoka-Butte 
Lumber Co. v. Malerbi -_-----------..----------- 


A county is obligated to use reasonable and ordi- 
nary care in the construction, maintenance, and re- 
pair of its highways and bridges so that they will 
be reasonably safe for a traveler using them while 
he is in the exercise of reasonable and ordinary 
caution and prudence. McKinney v. County of Cass 
The duty of the county to maintain its highways 
and bridges will not be extended beyond the words 
and fair implications of the statutory liability. Mc- 
Kinney v. County of Cass _-__-__----.------------ 


County Courts. 


1. 


Procedure for appeal from county court or justice 
of the peace court to the district court outlined. 
Anoka-Butte Lumber Co. v. Malerbi _--._-~----_-- 
The provision relative to the showing of good cause 
in justice of peace statute does not apply to a 
plaintiff who is an appellee. Anoka-Butte Lumber 
Go. wi Malérbit « 2< S22 e252 ence oe ek 
The remedy for the failure on the part of a plain- 
tiff appellee to file petition on appeal within 50 days 
is the entry of an order nonsuiting the plaintiff 
unless a petition on appeal is filed within the time 
specified. Anoka-Butte Lumber Co. v. Malerbi __ 
Opinions in specified cases, insofar as they are in 
conflict with the opinion, are overruled. Anoka- 
Butte Lumber Co. v. Malerbi _____---------_-___- 


It is the duty of courts of justice to carry into effect 
the true intent of the parties to a deed so far as 
such intent can be collected from the whole instru- 
ment, and so far as such intent is consistent with 
the rules of law. Bauer v. Bauer ~_--------_.-__-- 
The term “discretion” is defined. Svoboda & Han- 
nah v. Board of Equalization __..--._._..-----____. 


Criminal Law. 


1. 


In order to predicate error on the reception of in- 
admissible evidence, there must have been objec- 


256 


685 


685 


256 


256 


256 


256 


177 


215 


Vou. 180] INDEX 


10. 


tion made contemporaneously with the offer thereof. 
State v., Homan <. 2222-2 22.525 eel ee se 
The Supreme Court, in a criminal action, will not 
interfere with a verdict of guilty based upon con- 
flicting evidence unless it is so lacking in probative 
force that it can be said, as a matter of law, that 
it is insufficient to support a finding of guilt be- 
yond a reasonable doubt. State v. Quinn ____.----- 
Malice is an element of the offense of maliciously 
shooting a person with intent to kill, wound, or 
maim. State v. Quinn _____.__.._-_____.---.--___ 
Where the trial court defines “malice” or “malici- 
ously” by a general definition, it is not prejudicial 
error in the absence of a request that the jury be 
given the more recognized legal definition. State 
We QUINN eo oh Ac ie ee oa 
Discrepancies within the evidence as to description 
and identification of the defendant will not im- 
pair the probative force of other positive evidence 
as to description and identification to the extent of 
rendering the evidence insufficient to support a ver- 
dict of guilty. State v. McClarity ~-----..._------ 
When defendant requests the trial court to submit 
a lesser included offense in the instructions, the 
trial court must submit all included offenses as to 
which the evidence is sufficient to support a ver- 
dict. State v. McClarity -..-.._--..-._----_.__-- 
A finding of guilt of an offense included within the 
charge of a greater offense is proper under Article 
I, section 11, Constitution of Nebraska. State v. 
McClarity: 2s2se2 52 2sc2 ces bese eee ee eee 
Under the Post Conviction Act, the sentencing 
court has discretion to adopt reasonable procedures 
for determining what the motion and files and rec- 
ords show, and to ascertain whether any substan- 
tial issues are raised before granting a full evi- 
dentiary hearing. State v. Woods --__..---------_ 
State v. Silvacarvalho ___..__._-__--____.----_____ 
State v. Snyder ~-----~--._-------___-_-_-------_. 
Circumstances outlined where hearing is not re- 
quired under Post Conviction Act. State v. Woods —_ 
Under the Post Conviction Act, a defendant may 
not be prevented from testifying in support of a 
claim under circumstances where his testimony 
would be material. However, the mere filing of a 
motion under the Post Conviction Act, alleging a 
denial or infringement of constitutional rights does 
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not automatically entitle a petitioning prisoner to 
a trip to the sentencing court, even where an evi- 
dentiary hearing is required. State v. Woods ---- 
The Post Conviction Act specifically authorizes the 
trial court to examine the files and records to de 
termine whether a prisoner may be entitled to the 
relief he seeks. State v. Clingerman __-_---.--__- 
A mere declaration or self-serving statement by a 
prisoner that his constitutional rights were vio- 
lated does not entitle him to a hearing on a motion 
to vacate his conviction or sentence. State v. 
Clingerman ___---._---~----.----_-------------~-- 
A petitioner is required to allege facts which if 
proved would constitute an infringement of his con- 
stitutional rights. State v. Clingerman _.--~-~--- 
A motion to set aside a judgment of conviction or a 
sentence cannot serve the purpose of an appeal to 
secure a review of the conviction. State v. Clinger- 
Mani Vos. sso Skee ste s ee Se ee es ee 
Post conviction remedies are intended to provide 
relief in those cases where a miscarriage of justice 
may have occurred, and are not to be a procedure to 
secure a routine review for any defendant dissatis- 
fied with his sentence. State v. Clingerman ____..__ 
State v. Silvacarvalho -_------.----------------- 
State v. Snyder --___.------------.------------- 
In this state all public offenses are statutory; no 
act is criminal unless the Legislature has in express 
terms declared it to be so; and no person can be 
punished for any act or omission which is not made 
penal by the plain import of the written law. State 
Vc. Buttner: uus6 ose let eke see oe 
In all criminal prosecutions the accused shall have 
the right to demand the nature and cause of the 
accusation. State v. Buttner __.__-_------------- 
Due process of law requires only that the accused 
be given sufficient notice of the nature of the charge 
against him in order that he may prepare a defense 
and plead the judgment as a bar to any subsequent 
prosecution for the same offense. State v. Buttner 
It is a fundamental requirement of due process 
of law that a criminal statute be reasonably clear 
and definite. State v. Adams -_________-_---_---- 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt 
to inform those subject thereto as to what conduct 
will render them liable to punishment thereunder. 
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25. 
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27. 


28. 
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30. 


The dividing line between what is lawful and un- 
lawful cannot be left to conjecture. State v. Adams 
A statute which forbids the doing of an act in 
terms so vague that men of common intelligence 
must necessarily guess at its meaning, and differ 
as to its application, violates the first essential of 
due process of law. State v. Adams _____._------- 
Statute providing for penalty for immoderate use 
of the highway in operation of motor vehicle held 
unconstitutional. State v. Adams ~____--~.-_---_-_ 
The statute awarding a preliminary hearing to one 
accused of crime is for the benefit of the accused. 
It is a right accorded, a personal privilege granted, 
which the accused may waive. State v. Brevet -___ 
Since one accused of crime may waive his right to 
a preliminary hearing, he may likewise waive any 
procedure having for its purpose the granting of 
such right. State v. Brevet _..__---.___---_-_-__ 
Where an accused demurs to an information, pleads 
in bar, or to the general issue, his right to a pre- 
liminary hearing is deemed to have been waived. 
State v. Brevet -...----___-._--_-----------_----- 
Whether or not a person accused of crime has 
waived his right to counsel, either at this own ex- 
pense or at the expense of the state, is dependent 
upon the record before the court at the time the 
question was for determination. It is the sub- 
stance and not the form that is controlling. State 
V. Brevet: 2222523202223 Soe er eee ees 


If a judgment of conviction is reversed or held 
void at a time when the defendant is serving a 
void sentence, and, following a new trial and a 
second conviction, a new sentence is imposed, the 
defendant is not entitled to credit as a matter of 
law against the second sentence for time served 
under the void sentence. State v. King ___.-_-______ 


The crediting of time served on a void sentence on a 
subsequent conviction and valid sentence is a mat- 
ter of sound judicial discretion on the part of the 
trial court. State v. King -__.--___---___-_-___-__ 
In the absence of a showing of an abuse of judicial 
discretion by the trial court in imposing a sentence 
within the limits provided by statute, the Supreme 
Court will not ordinarily interfere with the sen- 
tence imposed by the trial court. State v. King __ 


When a motion is made to vacate, set aside, or 
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correct a sentence, the movant must set forth facts 
and not merely conclusions. State v. Losieau _.___~- 
Alleged extraction of involuntary extrajudicial con- 
fession does not entitle the defendant to a vacation 
of sentence where the record affirmatively discloses 
that the alleged confession has played no part in 
the guilty plea or sentence imposed. State v. Losieau 
Defendant is not entitled to a vacation of sentence 
on the ground that following his arrest he made a 
confession to enforcement officers which might be 
inadmissible, where in a proceeding in which sen- 
tence was imposed, the confession was not received 
in evidence against the defendant and the sentence 
was imposed on the defendant’s voluntary plea of 
guilty. State v. Losieau -_-_------.--.---..----- 
A strong inference of invalidity of claims made by 
a prisoner arises as a result of the prisoner’s fail- 
ure to assert such claims earlier although he had an 
opportunity to do so. State v. Losieau ~__-._--.___ 
The competency and qualifications of a member of 
the district court bar as a lawyer before such court 
are matters of which the trial court can take judicial 
notice on a motion to vacate judgment and sentence 
imposed thereby on a plea of guilty to a criminal 
offense by one represented by such attorney. State 
v.. Losieaw. 252s a oso satboes eee eect edadewe secs 
The Supreme Court may take judicial notice of in- 
consistent claims and statements of a defendant in 
successive post conviction proceedings appealed to it 
in order to -prevent an imposition on the court. 
State v. Losieau _-....--.-..----.-...-.-~-.---.. 
Where the record shows the defendant was repre- 
sented by counsel at the time of his conviction he 
eannot on motion to vacate the sentence offer testi- 
mony to contradict the record. State v. Losieau _. 
Even though one of the grounds of a motion to 
vacate a sentence raises a factual issue, where the 
issue is one that is readily determinable by refer- 
ence to files and records of the district court, the 
prisoner is not entitled to hearing on the motion. 
State: -v.. Losieau 22---<-2seedesecsie ccnp eseedsee 
The question of a defendant’s guilt or innocence is 
not an issue on a motion to vacate a sentence based 
upon a plea of guilty. State v. Losieau _____._____- 
The purpose of the Post Conviction Act is to provide 
a remedy to a convicted defendant in a criminal 
action whose rights under the state or federal Con- 
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stitutions have been denied or infringed so as to 
render the judgment void or voidable. State v. 
Erving” 2.223 cee a Cos ee ee oe. 
In a proceeding under the Post Conviction Act, the 
applicant is required to allege facts which, if proved, 


constitute a violation of infringement of constitu-. 


tional rights. Mere conclusions of fact do not suf- 
fice. State v. Erving --.----..-----_______._-_---- 
Error may not ordinarily be predicated on the ad- 
mission of evidence as permitted by existing rules 
of law even though such evidence may be inadmis- 
sible under subsequent rules having a prospective 
application only. State v. Erving ---__.--------.- 
Matters not subject to reexamination under the Post 
Conviction Act stated. State v. Erving __._______ 
An application for a hearing under the Post Con- 
viction Act is not a substitute for an appeal. Unless 
the facts alleged indicate a violation or infringe- 
ment of constitutional rights sufficient to void the 
conviction and sentence, the application fails to 
state grounds for relief. State v. Erving —.._--_- 
Under the particular circumstances, defendant was 
“in custody under sentence” and the remedies, of 
the Post Conviction Act may be sought against 
the validity of a final judgment of conviction, 
even though the petitioner has not yet begun to 
serve the sentence imposed. State v. Losieau ______ 
The district court may adopt reasonable proce- 
dures for determining what the motion and the 
files and records in a case show before granting a 
full evidentiary hearing under the Post Conviction 
Act. State v. Fugate ----------- -----o2 le 
Where an issue of fact is readily determinable by 
reference to the files and records of the case, an 
evidentiary hearing upon a motion under the Post 
Conviction Act may be denied. State v. Fugate __ 
Procedure for appeal from an order denying an 
evidentiary hearing upon a motion under the Post 
Conviction Act outlined. State v. Fugate __________ 
Where the allegations in a motion under the Post 
Conviction Act are vague and conclusory in nature, 
relate to matters which have been fully litigated 
previously, or are effectively disproved by the rec- 
ord, the motion should be denied. State v. Fugate 
The case of Escobedo v. Illinois, 378 U. S. 478, 84 
S. Ct. 1758, 12 L. Ed. 2d 977, affects only those 
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eases in which the trial began after June 22, 1964. 
State -v.. Parker’ .2..---22--.25s222--2522 55020 2225- 
In the absence of a showing of real miscarriage of 
justice, the question of whether a confession was 
obtained unlawfully cannot be raised under the 
Post Conviction Act, where the facts relied on by 
the petitioner have been the subject of and decided 
in a former appeal to this court from conviction. 
State-v..Parker ..-.--= 522-525 -so5cso5e-se-5ts 5-3 
The otherwise valid conviction of a defendant prop- 
erly represented by counsel at a criminal trial is 
not rendered void or voidable solely because at a 
pretrial police interrogation, the defendant was 
denied counsel and was not warned of his absolute 
right to remain silent. State v. Silvacarvalho -__- 
In the absence of proof that a confession, admis- 
sion, or statement obtained from the defendant 
as a result of pretrial interrogation was used in 
evidence at the trial, such interrogation does not 
constitute prejudicial error. State v. Silvacarvalho 
The action of the district court in imposing sen- 
tence and denying probation in a criminal prosecu- 
tion will not be disturbed on appeal unless the 
record shows an abuse of discretion. State v. 
Steinhausen: ~--2--.22242 22-3224 cise set 
Once a defendant, under the advice of counsel, re- 
quests or submits to an examination by court-ap- 
pointed psychiatrists, he is not constitutionally en- 
titled to the presence of his counsel at the examina- 
tion. State v. Snyder --_----------------~--_---- 
The otherwise valid conviction of a defendant prop- 
erly represented by counsel in a criminal case is not 
rendered void or voidable solely because at a pre- 
trial police interrogation the defendant was denied 
counsel, and was not warned of his absolute right 
to remain silent. State v. Snyder ~__------__-___- 
A motion for a new trial on the ground of newly dis- 
covered evidence is addressed to the sound discre- 
tion of the trial court and unless an abuse of dis- 
cretion is shown, its determination will not be dis- 
turbed. State v. Wycoff __------_-------.-__-_-. 
New cumulative evidence tendered in support of a 
motion for a new trial must be so potent that, by 
strengthening evidence already offered, a new trial 
would probably result in a different verdict. State 
Ver Wy e0ffnn22 soc suse Sn ae aise ones 
A new trial will not ordinarily be granted for new- 
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ly discovered evidence which, when produced, will 
merely impeach or discredit a witness who testi- 
fied at the trial. State v. Wycoff _.-.._--..----.- 
The right to a separate trial depends upon a show- 
ing that prejudice will result from a joint trial. 
State v. Erving -__~----.---------_-___-------.-- 
State: ve Davis: 24-5 ax hi ce ee 
In the absence of a showing of an abuse of discre- 
tion, the ruling of the trial court upon a motion for 
severance will not be disturbed. State v. Erving -. 
State: v.. Davis: o2se2sscs cose we Sch cece set shed 
A confession of guilt is not admissible in evidence 
unless it is first shown to have been voluntarily made. 
Under Nebraska procedure the admission of a con- 
fession in evidence constitutes the trial court’s in- 
dependent determination that the confession is vol- 
untary. State v. Erving _-...----------..------- 
Stateiv:. “Davis as c4o2 22 ase ch olen ti kl 
In determining whether a confession is voluntary the 
trial court should consider all of the evidence. State 
V; (MYVING wioet se oe ot Oe eo en 


Where the accused was informed of his right to 
counsel and warned of his right to remain silent, 
and thereafter confesses to participation in a crime, 
there is no rule excluding the use of such a confes- 
sion because of lack of counsel. State v. Erving __ 
State v. Davis ~-__------------------------------ 
Where the evidence as to what occurred immediately 
prior to and at the time of the making of a con- 
fession shows that it was freely and voluntarily 
made and excludes the hypothesis of improper induce- 
ments or threats, the confession is voluntary and 
may be received in evidence. State v. Erving ____ 
State. vi Davis. :22c2 252 e ee ee cece et ee 
If the complaint in a misdemeanor case is found in- 
sufficient or defective on appeal to the district 
court, the court should order a new complaint to 
be filed. State v. Ruggiere -__---------.----__--. 
A new complaint upon appeal may allege a new 
offense that is closely related to the allegations of 
the original complaint. State v. Ruggiere ______-- 


Under an executory contract for the sale of real 
estate where the purchaser is given no right to the 
possession until a specified time, he acquires no in- 
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terest in the growing crops which mature and are 
harvested before he is entitled to possession. Dixon 
Vv, O'Connor 22522522225) eee ee cence cece see tec Se 
An action by a landlord against his tenant for an 
accounting for the rent share of crops is properly 
brought as an action in equity. Dixon v. O’Connor 


The measure of damages under the Iowa survival 
statute is the present worth or value of that which 
the deceased would reasonably be expected to save 
and accumulate as a result of his efforts if he had 
lived out the usual time of his life expectancy. Lor- 
enzen v. Continental Baking Co. __.--_-_-_---__.--- 
Under the Iowa survival statute in a wrongful death 
case the loss of the ability of the deceased to earn 
and accumulate money or property is an important 
element in the measure of damages. Lorenzen v. 
Continental Baking Co. ~..-.--------------------- 
The measure of damage under the Iowa survival stat- 
ute for wrongful death is the amount of money and 
property which the deceased would reasonably save 
and accumulate in his lifetime but for his wrong- 
ful death, reduced to its present worth. Lorenzen 
v. Continental Baking Co. -.--------------~------- 
The damages under Iowa survival statute are ordi- 
narily for the jury to determine, even though they 
are speculative in nature, but the amount of damages 
found by the jury must be within the maximum 
amount shown by the evidence. Lorenzen v. Con- 
tinental Baking Co. .---~-------_----------------- 
Instructions which authorize a double recovery for 
the same element of loss are prejudicially erroneous. 
LeMieux v. Sanderson .-.-----------------------~- 
A paragraph of an instruction which informs the 
jury of the extent of the recovery authorized by an- 
other instruction, or another paragraph of the same 
instruction, is not ordinarily erroneous as submitting 
a double recovery for the same element of loss. Le- 
Mieux v. Sanderson ---_----.-----------------~--- 
Where there is competent evidence of future pain 
and suffering that is reasonably certain to continue 
into the future, the amount of damages is for the 
jury. If the damages awarded bear a reasonable re- 
lationship to the injuries sustained, the court will not 
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interfere with the verdict of the jury. LeMieux v. 
Sanderson. 2222225 o2seoeso22 nese 23 2a et 
Damages for the temporary injury to real property 
are measured by the loss sustained by the owner, and 
may include cost of restoration and repair not ex- 
ceeding the diminution in value of the real estate, 
and reduction in value of the use or in rental value. 
Hunt v. Chicago, B. & Q. R.R. Co. ----------~----- 
Damages for injury to personal property are meas- 
ured by the value before injury of property de- 
stroyed; as to property injured but not destroyed, 
damages are measured either by its diminution in 
value or by the cost of restoration or repair, which- 
ever is less. Hunt v. Chicago, B. & Q. R.R. Co. -- 
An instruction which fails to state correctly all of the 
items and elements necessary to be considered by the 
jury in assessing damages is erroneous. Hunt v. Chi- 
cago, B. & Q. R.R. Co. _----_----_---------------..- 
The general rule is that profits derived from a busi- 
ness are not to be considered as earnings and can- 
not be used as a measure of loss of earning power, 
but where profits are almost entirely the direct re- 
sult of personal management and endeavor, they are 
admissible for the sole purpose of estimating loss of 
earning capacity. Kaufman v. Tripple -~--.--_--.. 
The fact that a person was not engaged in a gainful 
occupation when injured by the negligence of another 
does not bar recovery for impairment of his earning 
capacity. Kaufman v. Tripple -.-----..-_---_----- 
If a condition in a contract is excused, the promisor 
becomes subject to a duty to perform without the ex- 
istence or occurrence of the condition, but the dam- 
ages recoverable for breach of the duty are not al- 
ways the same as they would have been if the condi- 
tion existed or occurred. Duplex Manuf. Co. v. Atlas 
Leasing Corp. ----~-~-------~------~------------- 
In an action to recover damages resulting from the 
death of a minor child, admission in evidence of vari- 
ous factors was not prejudicial error. Sacca v. Mar- 
Shall 2.22 le ee we ee SE he ee ca 


The law of the place of wrong governs the amount 
of recovery for wrongful death, as well as the right 
to recover. Any limitation upon the amount imposed 
by the law of the place of wrong will be applicable to 
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determine the maximum amount recoverable else- 
where. Lorenzen v. Continental Baking Co. __--.---_ 
The wrongful death statute of Iowa is a survival 
statute and not an ordinary Lord Campbell’s Act stat- 
ute by which damages may be awarded to benefici- 
aries for the loss they sustained. Lorenzen v. Con- 
tinental Baking Co. _-----_----------------------- 
Under the Iowa survival statute, the basis of re- 
covery is such damages as deceased himself might 
have recovered had he survived the injury and 
brought the action, enlarged to include the wrongful 
death. Lorenzen v. Continental Baking Co. ----_--- 
The measure of damages under the Iowa survival 
statute is the present worth or value of that which 
the deceased would reasonably be expected to save 
and accumulate as a result of his efforts if he had 
lived out the usual time of his life expectancy. Lor- 
enzen v. Continental Baking Co. __---------------- 
Under the Iowa survival statute in a wrongful death 
case the loss of the ability of the deceased to earn 
and accumulate money or property is an important 
element in the measure of damages. Lorenzen v. 
Continental Baking Co. __-----~------------------- 
The measure of damage under the Iowa survival 
statute for wrongful death is the amount of money 
and property which the deceased would reasonably 
save and accumulate in his lifetime but for his 
wrongful death, reduced to its present worth. Lor- 
enzen v. Continental Baking Co. ------------------ 
The damages under Iowa survival statute are ordi- 
narily for the jury to determine, even though they 
are speculative in nature, but the amount of damages 
found by the jury must be within the maximum 
amount shown by the evidence. Lorenzen v. Contin- 
ental Baking Co. ~-.--_-----__-------------_--___ 
In an action to recover damages resulting from the 
death of a minor child, admission in evidence of vari- 


ous factors was not prejudicial error. Sacca v. Mar- 
Shall. 2c u2e osc oceu sb ete eee eee eee een ndn es 


Declaratory Judgments. 


1. 


The granting of declaratory relief is discretion- 
ary with the court. There is no absolute mandate 
compelling it to exercise its jurisdiction to grant 
such relief. Blanco v. General Motors Acceptance 
Corp. ~-+-+---+--+-=-=++~++--+-+-+-------+---+---- 
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A declaratory judgment will be refused, where, in 
the court’s opinion, it is inexpedient for some rea- 
son outside the record, such as public policy, or 
where the question involved might be raised again 
in some other way. Blanco v. General Motors Ac- 
ceptance Corp. ______----__-__.--------------- ee 
Courts should exercise a maximum of caution where 
a ruling in a declaratory judgment action is sought 
that would reach far beyond the particular case. 
Blanco v. General Motors Acceptance Corp. ~----- 
In a declaratory judgment action on a contract, 
the court may not only construe the contract, but 
is authorized to enter judgment for the amount due 
in the light of the interpretation made. Dixon v. 
O'Connor’ 22a sees seen es nook en Sek eee hes 


A reservation in a deed must be to the grantor, or 
to one of them, where there are two or more. An 
estate cannot be created in a stranger to a deed by 
reservation or recital therein. Bauer v. Bauer --_ 
An exception in a deed is a qualification by which 
some part of the estate is not conveyed which could 
have passed to the grantee but for the exception. 
Bauer’ ‘v: -Bater :222.452 432-22 2.- oe seo ce sooo ules 
Exceptions and reservations can only be created by 
and for the benefit of the grantor and his heirs and 
not for a stranger. Bauer v. Bauer ~__-_-_-_-_- 
It is the duty of courts of justice to carry into 
effect the true intent of the parties to a deed so 
far as such intent can be collected from the whole 
instrument, and so far as such intent is consistent 
with the rules of law. Bauer v. Bauer ~.________ 
In construing a reservation which is obscure, un- 
certain, or ambiguous, the intention of the parties 
is to be pursued, if possible, and emphasis is 
given to a determination of what the grantor meant 
by the language of the reservation. Bauer v. 
Bauer .ih22 eats ose sees sess ese oe ee 
A reasonable construction should be given to a 
deed. The entire instrument and the surrounding 
circumstances, including the purpose for which the 
property or right reserved is intended to be used, 
should be considered. Bauer v. Bauer ____________ 
Where lands are conveyed to a municipality by 
absolute gift or purchase from the general fund, 
without restriction or condition of any kind, the 
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municipality may devote it to such public use as 
its needs require. Carlson v. City of Fremont _.___- 
Where lands are conveyed to a municipality in fee 
simple and thereafter used as a public park, the 
municipality may at any time thereafter change the 


/ use to one required by the welfare and necessities 


of the municipality. Carlson v. City of Fremont _- 
It is only where property is dedicated or donated 
for some specific use, conveyed with some restric- 
tion or condition, or where payment is provided 
by assessment on property benefited by the con- 
templated use, that a different use may be enjoined. 
Carlson v. City of Fremont --_-_----------------- 
Where a deed is deposited in escrow subject to con- 
ditions, the title remains in the grantor until per- 
formance of the conditions. Dixon v. O’Connor _- 
It is essential to the validity of a deed that there 
be a delivery. The burden of proof rests upon the 
party asserting delivery to establish it by a pre- 
ponderance of the evidence. Moseley v. Zieg _----- 
To constitute a valid delivery of a deed there must 
be an intent on the part of the grantor that the 
deed shall operate as a muniment of title to take 
effect presently. Moseley v. Zieg ~---.------------ 
Rule stated as to delivery of deed found in safe 
deposit box to which deceased grantor had access 
as a joint lessee. Moseley v. Zieg ~--------------- 


In a divorce suit the court has the authority to 
adjust all the respective property interests and 
rights of the parties. Foltyn v. Foltyn _--------- 
The division of property and allowance of alimony 
in divorce actions are always to be determined by 
the facts in each case. Foltyn v. Foltyn _----_-_-- 
Rule for division of property in divorcee case stated. 
Foltyn v. Foltyn --.----~----------~------------- 
Ordinarily an application for a change with respect 
to care and custody of minor children, which has 
been provided for in a decree of divorce, made at 
any time after the decree has been entered, must be 
founded upon new facts and circumstances which 
have arisen subsequent to the entry of the decree. 
In the absence of such facts and circumstances, it 
will be deemed res judicata. Goodman v. Goodman 
In a divorce case, the custody of a minor child 
is to be determined by the best interests of the 
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10. 
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13. 


child, with due regard for the superior rights of fit, 
proper, and suitable parents. Goodman v. Goodman 
Ball’ v-.Ball. .2ueoceseeo en hoeus oeee loch esse seclk 
Ordinarily courts may not properly deprive a par- 
ent of the custody of a minor child unless it is 
shown that such parent is unfit to perform the 
duties imposed by the relation or has forfeited that 
right. Goodman v. Goodman ___-_--------------- 
In a divorce suit, the wishes of a child who has 
reached sufficient age, and has the ability to ex- 
press an intelligent preference, are entitled to con- 
sideration, the wishes of the child are not con- 
trolling as to custody. Goodman v. Goodman ----- 
The courts preserve an attitude of impartiality be- 
tween religions and will not disqualify a parent 
because of his or her religious beliefs. Particularly 
is this true where there is no showing that the re- 
ligious beliefs, or a conflict between them, seri- 
ously threaten the health or well-being of the child. 
Goodman v. Goodman __---_-~.------------------- 
A parent found unfit for custody should not, by the 
mere passage of time without further misconduct, 
be able to change child custody provisions in a 
divorce decree in the absence of specified showing. 
Goodman v. Goodman -~_.....-----------~----------- 


Where there is no evidence that the party having 
eustody has failed in the responsibility of caring 
for and maintaining the children, evidence of re- 
formation or rehabilitation of the parent formerly 
found unfit is, in itself, not sufficient evidence of 
changed circumstances to warrant a change in cus- 
tody. Goodman v. Goodman ________----___--_-- 
An application for a change of custody of a minor 
child, provided for in a decree of divorce, must be 
founded upon new facts and circumstances which 
have arisen subsequent to the entry of the decree. 
In the absence of such facts and circumstances, the 
decree will be deemed res judicata. Ball v. Ball __ 


A divorce case is for trial de novo on the record 
in the Supreme Court which is required to reach 
independent conclusions of fact without reference 
to findings made by the trial court. Kuta v. Kuta 
A court of equity will not grant a divorce to one 
whose conduct has been such as to furnish sufficient 
grounds for divorce even if the conduct of the other 
party has been grossly more culpable. In such 
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case, the court will deny relief to either. Kuta v. 
Kuta i222) 52 2 tet POs ee A ee ee en bdes 
In any action for divorce, if the evidence is prin- 
cipally oral and is in irreconcilable conflict, and the 
determination of the issues depends upon the re- 
liability of the respective witnesses, the conclusions 
of the trial court as to such reliablity will be care- 
fully regarded by the Supreme Court. Kuta v. Kuta 
Where the circumstances of the parties have changed, 
the court may revise or alter a decree of divorce as 
it concerns the care, custody, and maintenance of 
the minor children. The modification of such a 
decree may not ordinarily be made on speculative 
evidence. Stinehagen v. Stinehagen ___.--.--_---- 
In the absence of error, or a showing that the 
action of the trial court was unreasonable, such 
action will not ordinarily be disturbed on appeal. 
Stinehagen v. Stinehagen ~.---_------------------ 
Rule governing elements to be taken into consid- 
eration in the allowance of alimony in a divorce 
ease stated. Trimble v. Trimble _..-------.----- 
In a proper case the allowance of permanent ali- 
mony may exceed the value of the husband’s estate 
at the time the marriage is dissolved. Trimble v. 
Trimble® «22 so2 2200) -2ecee esheets Se se scesse 
The amount of alimony to be granted a wife is not 
to be determined alone from the property possessed 
by the husband. Many other factors enter into the 
determination such as the husband’s age, health, 
earning capacity, future prospects, and social stand- 
ing. Trimble v. Trimble --_---.-->-------------- 
There is no general rule as to the degree of cor- 
roboration required in a divorce action. The de- 
termination as to the sufficiency of the corrobora- 
tion in each case is made upon the facts and cir- 
cumstances in that case. Humann v. Humann ---_ 
Ordinarily acts of personal violence by a husband 
toward his wife are not justified by conduct on the 
part of the wife that does not threaten bodily harm. 
Humann v. Humann --_-------------------------- 
A divorce case is for trial de novo on the record in 
the Supreme Court which is required to reach inde- 
pendent conclusions of fact without reference to 
findings made by the trial court. Benton v. Benton 
The mere use of intoxicants is not a ground for 
divorce. Benton v. Benton _._~-.---------------- 
Corroborative evidence is required of the acts or 
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conduct asserted as a ground for divorce. Benton 
V3 Benton. 2222 ioc 2hs0 2 o Sees cone See esetssck 
A general rule by which to measure the exact 
amount of the degree of corroboration required in a 
divorce case cannot be formulated. Each case must 
be determined on its own facts and circumstances. 
Benton v. Benton ~-__~-__----___--_------.------- 
To constitute extreme cruelty, the unjustifiable con- 
duct must be such as to destroy the legitimate aims 
and objects of matrimony. Benton v. Benton ~__--. 
Mere incompatibility does not constitute extreme 
cruelty. Benton v. Benton ~._.--.---~----------- 
A decree in a divorce case, insofar as minor children 
are concerned, is never final in the sense that it 
cannot be changed. Fox v. Fox -__-------------- 
The provision for reasonable visitation rights does 
not mean visitation at the sole discretion of the 
party having custody of the child. Fox v. Fox _--_ 
A father who is without fault should have reason- 
able visitation rights. Fox v. Fox -----------_---- 
A right of visitation to be meaningful should per- 
mit the child to visit with his father away from 
the control of the person having custody. Fox v. Fox 
A determination of what constitutes reasonable 
visitation rights is within the discretion of the 
trial court and should not be disturbed except for 
an abuse of discretion. Fox v. Fox --.-_------~---- 


Elements of adverse possession stated. Satter- 
field. v. Dunne’... 20s -22--245-2-2-45----e nee 
To establish a prescriptive right to an easement, 
all of the elements of a prescriptive use and enjoy- 
ment must be established by clear, convincing, and 
satisfactory evidence. Satterfield v. Dunne _.___--- 
Unless a contrary intent appears, an easement 
granted by one landowner to a second adjoining 
landowner to construct and maintain a fence upon 
the land of the first landowner carries with it the in- 
cidental right of free and unobstructed passage onto 
and over the grounds thereby enclosed. State v. 
Merritt Brothers Sand & Gravel Co. __.._--_-_---- 


Under Nebraska constitutional provisions reserving 
to the people the rights of initiative and referendum, 
the Legislature, on the one hand and the electorate 
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on the other, are coordinate legislative bodies, and 
there is no superiority of power between the two. 
In the absence of specific constitutional restraint, 
either may amend or repeal the enactments of the 
other. Klosterman v. Marsh ._.._-.--------~.----- 
Constitutional provisions with respect to the right 
of initiative and referendum reserved to the people 
should be construed to make effective the powers 
reserved. Klosterman v. Marsh __.-..-..---.---- 
Signatures on a referendum petition obtained after 
the act sought to be referred was passed are not 
rendered invalid merely because they were obtained 
before the adjournment of the legislative session 
at which the act was passed. Klosterman v. Marsh 
Under the facts shown, the title and text of an act 
set out in a referendum petition were sufficient. 
Klosterman v. Marsh __.-.-----__..---_.--____--_- 


If a municipality funishes electric energy at retail 
within its extraterritorial zoning jurisdiction, it has 
the right to serve the zoning area except for present 
customers of other retail suppliers. City of Gering 
v. Gering Valley Rural P. P. Dist, --------.---- 
A city which fails to file a claim in advance of 
hearing on the issue of service area boundaries 
waives the right to serve its extraterritorial zoning 
area, unless reasonable excuse for the failure is 
shown. City of-Gering v. Gering Valley Rural P. P. 
Dist.:) -S2.s)2. scene che dcesn cote easebecl cStlloes 
A public corporation organized for the purpose of 
generating, transmitting, and distributing electrical 
energy operates in a proprietary as distinguished 
from a governmental capacity. Wittler v. Baum- 
Gartner” Hp sess eee She ee ts see sct castes ecu 


Eminent Domain. 


1. 


The measure of compensation for land taken for 
public use is the fair and reasonable market value of 
the land actually appropriated and the difference in 
the fair and reasonable market value of the remain- 
der of the land before and after the taking. Berlo- 
witz: Vv. State. oo-s20 3 o25 ob ecw eee eck 
If an owner of property abutting on a highway pos- 
sesses a property right of access to the highway 
the measure of his right is reasonable ingress and 
egress under the circumstances. Berlowitz v. State 
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Equity. 
1. 


Escrows. 


Destruction or substantial inipairment of the prop- 
erty right of access to a highway is ordinarily a 
question of fact. Berlowitz v. State ..------------ 
The petition by which proceedings for condemnation 
of rights of ingress and egress over land are insti- 
tuted must accurately describe the property and such 
a description is necessary to confer jurisdiction. 
Brodine v. State ~-__---_------------------------ 
In condemnation proceedings, the property must be 
described, not with meticulous exactness, but with 
a reasonable degree of accuracy, or substantial ac- 
curacy. Brodine v. State -----.------------------ 


Where a court of equity has obtained jurisdiction of 
a case for any purpose, it will retain it for all, and 
will proceed to a final determination of the case, ad- 
judicate all matters in issue, and thus avoid unneces- 
sary litigation. Muller Enterprises, Inc. v. Gerber 
Dixon v. O’Connor ~--_-------------------------- 
Rule for trial of equity cases de novo in Supreme 
Court stated. Meyer v. Meyer ---------~---------- 
State v. Merritt Brothers Sand & Gravel Co. ~----- 
Russell v. Western Nebraska Rest Home, Inc. ---~.- 
A court of equity having obtained jurisdiction of 
a cause will retain it for all purposes, and render 
such a judgment as will protect the rights of the 
parties before it. Meyer v. Meyer --_-----------.- 
That the relief sought would serve no useful purpose 
to promote the convenience or welfare of the party 
seeking the relief is a factor to be considered by a 
court of equity whose assistance is asked. State v. 
Merritt Brothers Sand & Gravel Co. _-------.----- 


Where a deed is deposited in escrow subject to condi- 


Evidence. 
1. 


tions, the title remains in the grantor until per- 
formance of the conditions. Dixon v. O’Connor -- 


In order to predicate error on the reception of in- 
admissible evidence, there must have been objection 
made contemporaneously with the offer thereof. 
State v. Homan __-----~--~---~-~---------------- 
Written statements of witnesses in the possession 
of an adversary are not obtainable as a matter of 
right under discovery statute. Haarhues v. Gordon 
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The burden is upon the party seeking discovery under 
statutes referred to in opinion to demonstrate from 
facts appearing in the record that good cause ex- 
ists for production of statements taken by adver- 
sary or his agents. Haarhues v. Gordon ----~--- 
A court is not justified in ordering production of 
statements by witnesses simply on the theory that 
facts sought are relevant and not privileged, or 
merely to help counsel to prepare himself to examine 
witnesses and to make certain that nothing is over- 
looked. Haarhues v. Gordon ----------~---------- 
Special circumstances are necessary to the estab- 
lishment of good cause to sustain the entry of an 
order requiring a party to produce statements taken 
from witnesses. Haarhues v. Gordon .-.--------- 
A court is not justified in ordering a litigant to 
produce the statements of witnesses which he has 
procured in preparing for trial upon his adversary’s 
mere surmise or suspicion that he might find im- 
peaching material in the statements. Haarhues v. 
Gordon sscn-cessssee posses cee ceceeneseesesstss 
Good cause for production of statements of wit- 
nesses for the benefit of an adversary ordinarily is 
not shown if it appears that the witnesses are 
known and available to the party moving for their 
production. Haarhues v. Gordon -_----------~--- 
Good cause requiring the production of a written 
statement by a witness is ordinarily not shown be- 
cause of a long lapse of time since the taking of 
the statement where it appears that statements were 
taken at substantially the same time by both par- 
ties and the memory of the witness can be re- 
freshed from one statement as well as the other. 
Haarhues v. Gordon --_---~_--------------------- 
Where a statement of a witness contains specific 
facts available to him but not to the witnesses of 
the other party, which are essential to the establish- 
ment of his case, an order for production of the 
statement is usually warranted in the interest of 
justice. Haarhues v. Gordon -.---------_--~---_- 
Where a witness is unavailable or hostile, a state- 
ment made by such witness may be required to be 
produced where it is shown that there is a reasonable 
probability of materiality or that it may afford 
clues to relevant evidence essential to the estab- 
lishment of the cause of action. Haarhues v. Gordon 
Showing of good cause was not made for production 
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16. 


17. 
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of statement where another statement was taken 
8 days later and was available. Haarhues v. Gordon 
The possibility that a witness might make two state- 
ments in different language, or restrict or extend 
them in different degrees, does not constitute a 
showing of good cause. A holding to the contrary 
would have the effect of requiring production of 
the statement in every case. Haarhues v. Gordon 
It is generally the rule that written statements in 
the exclusive possession of an adverse party, and 
therefore unavailable to movant, does not constitute 
good cause where substance of the statement is dis- 
coverable by depositions, interrogatories, or personal 
interview. Haarhues vy. Gordon ___.--__--.--_-__- 
While it is an objective in discovery proceedings to 
elfminate surprise in the trial of the issues of a 
case, it is not its purpose to strip an adversary of the 
means of insuring truth in the trial of a contested 
case except where it is shown that the demands of 
justice are paramount thereto. A contested law suit 
remains an adversary proceeding. Haarhues_ v. 
Gordons) i002 Sn etn eel oe teed 
In an action growing out of a motor vehicle acci- 
dent, any evidence of the conditions and circum- 
stances leading up to and surrounding the acci- 
dent which will throw light upon the conduct of the 
parties and the care, or lack of care, exercised by 
them, is, as a general proposition, admissible. Ripp 
WV; Riesland: 2.s22 225 2522 sb set ce Se cscs ese e wee lle 
Opinion evidence as to the distance within which a 
motor vehicle can be stopped is competent and ad- 
missible where such evidence is material and rele- 
vant to the issues and is given by a witness quali- 
fied to give such an opinion. Ripp v. Riesland ___-_ 
The Supreme Court, recognizing the difficulties at- 
tending an offer of evidence of illustrative experi- 
ments, has adopted the rule that in such cases dis- 
cretion is conferred upon the trial court and that, 
unless there is a clear abuse of discretion, a judg- 
ment will not be reversed on account of the admis- 
sion or rejection of such evidence. Ripp v. Riesland 
When testimony is offered and admitted in evidence 
without objection being made thereto, error cannot 
be predicated thereon on appeal. Ripp v. Riesland 
Circumstantial evidence is insufficient to warrant 
a recovery in a civil case unless the circumstances 
proved are of such a nature and so related to each 
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other that only one conclusion can be reasonably 
drawn therefrom. Popken v. Farmers Mutual Home 
Ins: Coe sueeecVsse ee bess bose ee ee eas 
Where there is competent evidence of future pain 
and suffering that is reasonably certain to continue 
into the future, the amount of damages is for the 
jury. If the damages awarded bear a reasonable 
relationship to the injuries sustained, the court will 
not interfere with the verdict of the jury. LeMieux 
v; Sanderson: :-2----.-222.525.2552-455-s5-e en see 
In this state the strict rule of cross-examination has 
been adopted. It is not ordinarily permissible to 
cross-examine a witness upon a matter not related 
to his testimony-in-chief simply because such matter 
is relevant to the issues. Scofield v. Haskell ~--_~- 
Cross-examination is proper as to anything ‘tending 
to affect the accuracy, veracity, or credibility of 
witnesses. Scofield v. Haskell .~.----------------- 


Where testimony is given by a witness on direct 
examination from which an inference of fact arises 
favorable to the party producing him, anything 
tending to rebut that inference is admissible on 
cross-examination, and the opposing party is entitled 
to pursue that line of cross-examination as a mat- 
ter of right. Scofield v. Haskell _-..-------------- 


A left-hand turn across a public highway into a 
private road is fraught with danger, and one making 
such a move is required to exercise a degree of care 
commensurate with the danger. Scofield v. Haskell 


A jury is not required to accept as absolute verity 
every statement of a witness not contradicted by di- 
rect evidence. The persuasiveness of the evidence 
may be destroyed even though not contradicted by 
direct evidence. Satterfield v. Watland ---------- 


Audits or statements of account prepared for use 
at the trial are not ordinarily admissible, but the 
trial court may, in the exercise of its judicial discre- 
tion, admit them when they are merely abstracts, 
tabulations, or summaries of other evidence capable 
of calculation which has been properly admitted. 
Durand, Jackson & Associates, Inc. v. Nasr -----_-- 
Negligence is a question of fact and may be proved 
by circumstantial evidence and physical facts. How- 
ever, the law requires that the facts and circum- 
stances proved, together with the inferences that may 
properly be drawn therefrom, indicate with reason- 
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able certainty the negligent act charged. Mills v. 
Bale? nose ccs cet coach ake eetet Sse ce Se 
A voluntary statement by a witness, not respon- 
sive to a question, should be stricken. Cardenas v. 
Peterson Bean Co. __.....-.--------------------- 
The Supreme Court may take judicial notice of in- 
consistent claims and statements of a defendant 
in successive post conviction proceedings appealed 
to it in order to prevent an imposition on the court. 
State v. Losieau _____.____--.--__--------------- 
A confession of guilt is not admissible in evidence 
unless it is first shown to have been voluntarily 
made. Under Nebraska procedure the admission of a 
confession in evidence constitutes the trial court’s 
independent determination that the confession is 
voluntary. State v. Erving ___.------------_----- 
State’ v; Davis...- 22222 c0cccc eect so ee ek 
In determining whether a confession is voluntary 
the trial court should consider all of the evidence. 
States vi. Erving? 2-22. -25522. 2802 - eb eel 
Staté<vi Davis +. 2.2252 Soe calesceeuleese leeks 
Where the accused was informed of his right to 
counsel and warned of his right to remain silent, 
and thereafter confesses to participation in a crime, 
there is no rule excluding the use of such a confes- 
sion because of lack of counsel. State v. Erving —- 
Statenv:. Davis..c2sJtos-3ce oo thse nee eet eek 
Where the evidence as to what occurred immediately 
prior to and at the time of the making of a con- 
fession shows that it was freely and voluntarily 
made and excludes the hypothesis of improper in- 
ducements or threats, the confession is voluntary and 
may be received in evidence. State v. Erving —_.-.- 
State.vi Davis. 2s.22022 0225-224 secsnce cele 
If the existence of a written contract has been 
induced by prior or contemporaneous oral agreement, 
parol evidence is not admissible to add to or con- 
tradict the terms of the written contract. Corn- 
husker Development & Inv. Group, Inc. v. Knecht __ 
If negotiations between parties result in an agree- 
ment in reference to the subject matter thereof and 
if they reduce their agreement to writing, execute, 
and deliver it, the writing, in the absence of fraud, 
mistake, or ambiguity, is the only competent evi- 
dence of the contract. Cornhusker Development & 
Inv. Group, Inc. v. Knecht ----------.--_.__-----__ 
The parol evidence rule is one of substantive law 
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as well as of evidence. As a rule of substantive 
law it renders ineffective proof of an oral prior or 
contemporaneous agreement the effect of which 
would be to vary, alter, or contradict the terms of 
a written agreement. Cornhusker Development & 
Inv. Group, Inc. v. Knecht __....-.-.---_-.-.-_ 
Where the statement in a written instrument as 
to the consideration is more than a mere statement 
of fact or acknowledgment of the payment of a 
money consideration, and is of a contractual nature, 
parol or extrinsic evidence is not admissible to vary 
or contradict the consideration expressed. Corn- 
husker Development & Inv. Group, Inc. v. Knecht __ 


and Administrators. 

A special administrator has the power to initiate 
litigation to preserve the assets of the estate. His 
authority in maintaining litigation is a continuing 
one until the appointment and substitution of a gen- 
eral administrator or executor. Meyer v. Meyer —- 
Where a claimant against an estate has possession 
of a promissory note shown to have been signed by 
the deceased, and produces it at the trial, it is ad- 
missible in evidence and makes a prima facie case 
of due delivery of the note. Thompson v. De Voe __ 


A fence is defined. State v. Merritt Brothers Sand & 


Fraud. 


Gravel! (Cos. 2220225 23a See oce sete anes Sccc ad 


Fraud is never presumed but must be clearly proved 
by the party who pleads and relies on it. Moser v. 
PUNT Cie test eo Sl oe a 
Evidence that the defendants knowingly made a 
false representation of a material fact, with the in- 
tention that it be acted upon, and that the plaintiffs 
relied thereon to their damage will sustain a judg- 
ment for damages for false representation. McGerr 
Vi; Beals: o2o.0 sesh ee eel See 


Frauds, Statute of. 


1. 


In an action brought for specific performance of an 
alleged oral contract to convey land, the proof as 
to the alleged oral contract must meet the exacting 
test as to the quality of being clear, satisfactory, and 
unequivocal. Meyer v. Meyer ._-~---.------.-_-_ 
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2. 


Good Will. 


Acts of part performance necessary to enforce 
an oral contract to convey land must not only re- 
late to the contract but must further constitute 
part performance of it to the extent that its non- 
fulfillment would amount to a fraud on the party 
who has partly performed. Meyer v. Meyer -__--- 


Where the defendant, who as managing partner has 


had the exclusive control of the production, sales, 
and distribution of the production, sales, and dis- 
tribution of the products of the partnership, seeks to 
establish the value of the good will and franchise 
thereof, the burden of doing so will rest upon him. 
lssay ‘Vi “Mssay' ccs oc Scsecessaceecses cece ese lee 


Guardian and Ward. 


1. 


Highways. 
1. 


Where one is, by reason of old age, disease, weak- 
ness of mind, or from any cause, unable or in- 
capable, unassisted, to properly manage his prop- 
erty, he is incompetent, and a guardian should be 
appointed. Malnick v. Malnick _---~.----------- 
The incapacity of a person, which will authorize 
the appointment of a guardian, is a question of fact 
in each case. The finding of the trial court will not 
ordinarily be disturbed. Malnick v. Malnick _-____-- 


Rule defining care required of owner of cattle to 
confine them to prevent hazard on public highway 
stated. Countryman v. Ronspies ___---_----- --- 
If an owner of property abutting on a highway pos- 
sesses a property right of access to the highway the 
measure of his right is reasonable ingress and 
egress under the circumstances. Berlowitz v. State 
Destruction or substantial impairment of the prop- 
erty right of access to a highway is ordinarily a 
question of fact. Berlowitz v. State _-----.----- 
If the owner of land encloses it with a fence and 
installs gates therein at the entrance and exit where 
the right-of-way is claimed across the tract, it is 
evidence that he recognizes the right of those who 
use the road to continue to use it. Satterfield v. 
Dunne? so: 220420 oh aon eset es eels en cenus, 
It is not indispensable to the establishment of a 
highway by prescription that there has been no 
deviation in the line of travel. If the course of 
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travel has remained substantially unchanged for the 
full period, it is sufficient even though at times, to 
avoid encroachments, obstructions, or the like upon 
the road, there have been slight changes in the 

line of travel. Satterfield v. Dunne -_--~_--__----- 
It is not indispensable to the establishment of a 
road by prescription that there be an expenditure 
of public funds or work by the public authorities for 
its improvement or maintenance. Where there has 
been such an expenditure of public funds or work 
on such road with the knowledge of the owner, then 
such public expenditure or work may have the 
legal effect of the owner’s acknowledgment of the 
right of the public to use such road. Satterfield v. 
Dunne 3.48. 2222 252 chee 22s ae ta ee eee 
By statute, the rights-of-way acquired by the De- 
partment of Roads shall be held inviolate for state 
highway and departmental purposes. No physical 
or functional encroachments, structures, or uses shall 
be permitted within such right-of-way limits, except 
by written consent of the department. State v. 
Merritt Brothers Sand & Gravel Co. ___---..-_____ 
A landowner whose property abuts upon a highway 
right-of-way may have rights in such right-of-way 
different in kind from, and greater than, the rights 
of the public generally, and at least has the same 
rights. State v. Merritt Brothers Sand & Gravel 
C06 tie eek Be See | Sse ase 
That a highway right-of-way has not been used to 
its full width, and that some portion of it has been 
enclosed or occupied by a private individual for a 
period in excess of the statute of limitations, does 
not vest that individual with any title thereto. State 
v. Merritt Brothers Sand & Gravel Co. __-_..-.---. 
A county is obligated to use reasonable and ordinary 
care in the construction, maintenance, and repair of 
its highways and bridges so that they will be reason- 
ably safe for a traveler using them while he is in 
the exercise of reasonable and ordinary caution and 
prudence. McKinney v. County of Cass ___-______ 
The duty of the county to maintain its highways 
and bridges will not be extended beyond the words 
and fair implications of the statutory liability. Mc- 
Kinney v. County of Cass -.----------------..--- 
In 1880, all county, state, and other public roads were 
required to have a width of 66 feet. Plischke v. 
JAMESON: laces nse ee Fy tee oe Ae 
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13. 


If the public has acquired the right to a highway 
by prescription, it is not limited in width to the 
actual beaten path but the right extends to such 
width as is reasonably necessary for public travel. 
Plischke v. Jameson _...------------------------ 


Homesteads. 


1. 


As between the parties a contract for the sale of 
real estate need not be acknowledged unless the 
property is a homestead. Musser v. Zurcher ___- 
Where the owner of a homestead removes therefrom 
with his family and moves to another home, of which 
he is the owner, it will be presumed that he has 
abandoned the first home and thereby the home- 
stead right in it. Musser vy. Zurcher ____._______.- 
Where the evidence shows that the parties left the 
premises claimed as a homestead, without any in- 
tention of returning to it for homestead purposes, 
an abandonment of the homestead right will be 
deemed to have been established. Musser v. Zurcher 


Indictments and Informations. 


1. 


Infants. 


1. 


An information or indictment must inform the 
accused, with reasonable certainty, of the charge 
being made against him in order that he may pre- 
pare his defense thereto and also be able to plead the 
judgment rendered thereon as a bar to later prose 
cution for the same offense. State vy. Buttner _.-- 
Separate informations filed against two or more 
defendants may be consolidated for trial if the de- 
fendants are charged with having participated in 
the same act or transaction that constitutes the 
offense. State v. Erving ~_.__.-.-_.---_--______ 
State v. Davis __---------------____- eee 


The age when an infant during its minority may be 
capable of understanding and avoiding dangers en- 
countered while traveling upon a public street in 
a city cannot be fixed by arbitrary rule, and is 
generally a question of fact for the jury. Vacanti 
V;, Montes: oo. 252-23 25205 22 2s. eo 
Whether or not an infant between 9 and 10 years 
of age is of sufficient knowledge, discretion, and 
appreciation of danger that he may be subject to 
the defense of contributory negligence is generally 
a question of fact and not of law. Vacanti v. Montes 
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What is required of an infant is the exercise of 
that degree of care which an ordinary prudent 
child of the same capacity to appreciate and avoid 
danger would use in the same situation. Vacanti 
vi Motites)<2 22see2 ose ee let oon a Se eek 
Whether or not a minor between 14 and 15 years of 
age is of sufficient knowledge, discretion, and ap- 
preciation of danger that he may be subject to the 
defense of contributory negligence is generally a 
question of fact for the jury. Sacca v. Marshall -- 


The appropriateness of injunction against tort de- 
pends upon a comparative appraisal of all factors 
in the case. Some of the primary factors are enu- 
merated. Wasserburger v. Coffee ---------------- 
An injunction will not lie if the right thereto is 
unclear, or the damage complained of nonexistent. 
State v. Merritt Brothers Sand & Gravel Co. -.------ 


Statute prescribing the 1948 New York standard 
form of fire insurance policy is definite notwith- 
standing adoption of the form by reference. Rhodes 
v. Continental Ins. Co, --------------------------- 
Under statute, the falsity of any statement in the 
application for any sickness and accident insurance 
policy does not bar the right to recovery unless 
such false statement materially affected either the 
acceptance of the risk or the hazard assumed by 
the insurer. Corrigan v. Fireman’s Fund Ins. Co. .- 
If an incorrect answer is inserted in an insur- 
ance application by an agent of the insurer when 
eorrect information was given to him by the in- 
sured, the insurer cannot rely upon such answer 
in an action in equity to rescind or reform the 
policy issued on the application. Corrigan v. Fire- 
man’s Fund Ins. Co, __-------------------~-------- 
By statute, every agent or broker who shall solicit 
an application for insurance of any kind shall, in 
any controversy between the insured or his bene- 
ficiary and the company issuing any policy upon 
such application, be regarded as representing the 
company and not the insured. Corrigan v. Fire- 
man’s Fund Ins. Co. -_-----.-------------------- 
Where an insured can prove that he truthfully pro- 
vided correct information to complete an insurance 
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10. 


11. 


12. 


13. 


application, he may have the policy reformed in 
equity. The mere fact that he retained the policy 
and did not examine it until after a loss occurs 
will not prevent reformation. Corrigan v. Fireman’s 
Fund: Ins:@o:.. 22222 esecccs sees See ee seca etl 
Whether or not a certain institution is a hospital 
or a convalescent home is solely a question of law. 
Waak v. National Bankers Life Ins. Co. .__------- 
A hospitalization insurance policy providing indem- 
nity while confined as a bed patient in a specified 
type hospital, and excluding a convalescent home 
from coverage, relates to the place of treatment 
and care and not to the type or degree of care 
required. Waak v. National Bankers Life Ins. Co. 
The care of a patient, even though convalescent 
in nature, rendered by a qualified and licensed hos- 
pital, is within the terms of an insurance policy 
providing coverage to an insured required to be 
confined as a bed patient within a regularly li- 
censed hospital. Waak v. National Bankers Life 
Ins:- '€0!.-Sotsssoes cbse Sct Soles eee eee Sg 
A policy of insurance will be given effect according 
to the ordinary sense of the terms used, and if 
they are clear they will be applied according to 
their plain and ordinary meaning. Waak v. Na- 
tional Bankers Life Ins. Co.-----._-------.------- 
The language of a policy of insurance should be 
considered, not in accordance with what the in- 
surer intended the words to mean, but what a rea- 
sonable person in the position of the insured would 
have understood them to mean. Waak v. National 
Bankers Life Ins. Co, _-_-.-..-------------------- 
When an insurance contract prepared by the in- 
surer contains provisions reasonably subject to dif- 
ferent constructions, one favorable to it and one 
favorable to insured, the construction favorable to 
insured will be adopted. Waak v. National Life 
INSs COs wol2u Si tate a oa Se tl 
The liability of-a nonprofit charitable hospital to 
its patients for negligence in respect to causes 
of action arising prior to April 23, 1966, is limited 
to the applicable amount of its liability insurance, 
if any. Myers v. Drozda _.----__---------------- 
An insurer cannot assert a breach of the coopera- 
tion clause as a policy defense in the absence of a 
showing of prejudice or detriment to the insurer. 
MFA Mutual Ins. Co. v. Sailors _-____---.-------- 
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An exclusionary proviso in an accident insurance 
policy covering death from intracranial hemorrhage 
is not violative of the public policy of this state. 
Bobbitt v. Order of United Commercial Travelers _~ 
Although an insurance policy obligates the insurer 
to defend all suits brought against the insured, 
even though groundless, false, or fraudulent, the 
insurer is not bound to defend a suit based on a 
claim outside the coverage of the policy. Iowa Mut. 
Iniss*' Co. ¥..*Meckna: 224 2h ssh2ce eet e bce cede suees 
The purpose of the omnibus clause of an insurance 
policy is to fix the liability of additional insureds 
and to eliminate ambiguities and defenses with 
reference thereto as a matter of public policy. Iowa 
Mut. Ins. Co. v. Meckna _-_-.---._-------~------ 
The omnibus clause of an insurance policy imposes 
liability on the insurer for the negligence of any 
person using the insured’s automobile with his per- 
mission. Iowa Mut. Ins. Co. v. Meckna -__------- 
The death of a named insured caused by one operat- 
ing his automobile with his consent is within the 
coverage of the omnibus clause of his liability in- 
surance policy. Iowa Mut. Ins. Co. v. Meckna -._- 
Where an insurer has all the information the in- 
sured can give it, and has ample notice to permit it to 
take any and all necessary steps to protect its in- 
terest, it cannot avoid liability by alleging a breach 
of the notice provision of the policy. Iowa Mut. 
Ins.:Co.. Vs. Meckna: o2ocic-2 ce co lees ec ets eces 
An insurer cannot assert a breach of the cooperation 
clause as a policy defense in the absence of a showing 
of prejudice or detriment to the insurer. Iowa Mut. 
Ins. Co. v. Meckna _-__.-._------.-_-..-----~----- 
An insurer does not have a right to insist on a 
reservation of rights agreement with its insured as 
a condition precedent to undertaking the defense 
it is obligated to take by the terms of the policy. 
Iowa Mut. Ins. Co. v. Meckna __.-_--------------_ 
The burden of proving noncooperation is on the in- 
surer who urges it as a policy defense. Iowa Mut. 
Ins, 'Go.;"v.. Metkna: o22- 22252 seen sest ee 
A misstatement by an insured promptly or sea- 
sonably corrected or withdrawn prior to trial of 
the action against the insured does not constitute a 
breach of the cooperation clause. Iowa Mut. Ins. 
Co. Vv: (Mecknia. 2252222502 fee e cn ocepc ete cceec ce 
The purpose of the cooperation clause is to pre- 
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25. 


26. 


27. 


28. 


Interest. 


1. 


vent collusion between the injured and the insured, 
and to facilitate the handling of the claims by the 
insurer. Iowa Mut. Ins. Co. v. Meckna -----~---- 
Where an insurer sees fit to gamble on its insistence 
on a reservation of rights agreement and to ignore 
the fact that an action against its insured is in de- 
fault, it is in no position to complain about a default 
judgment entered against its insured. Jowa Mut. 
Ins. Co. v. Meckna ~_--_---...-.----.------------ 
The Supreme Court is committed to a liberal con- 
struction of the omnibus statute to effectuate its 
purpose. Farm Bureau Ins. Co. v. Allied Mut, Ins. 
COs seteivoslccosanscet oso beeen seed eeusa 
The Supreme Court is committed to a broad rather 
than a narrow construction of the word “permission” 
as it is used in the omnibus clause. Farm Bureau 
Ins. Co. v. Allied Mut. Ins. Co. ~-.---.----_---_ 
Where the named insured grants his permittee broad 
and unfettered dominion over his insured automo- 
bile, he also impliedly authorizes his permittee to 
allow a third person to use it, thus rendering the 
latter an additional insured. Farm Bureau Ins. Co. 
v. Allied Mut. Ins. Co. _-.-------------.----_--.- 


Where the defense of usury is established, the 
plaintiff is not entitled to interest on the judgment 
awarded him. Central Constr. Co. v. Blanchard __ 
The 1965 Nebraska Installment Sales Act held con- 
stitutional. Engelmeyer v. Murphy ~-._.-_---_--- 


Intervention. 
Ordinarily, an intervener must take the suit as he 


finds it, is bound by the previous proceedings in the 
case, and cannot complain of the form of the action 
or of informalities or defects in the proceedings 
between the original parties. Essay v. Essay ---__ 


Intoxicating Liquors. 


1. 


2. 


The failure of an arresting officer to inform a motor- 
ist of the provision of the implied consent law 
which permits him to take an additional test by a 
physician of his own choosing, does not constitute 
a lack of compliance with the mandatory terms of 
the statute and did not render the result of the 
test inadmissible. State v. Oleson ~___....______ 
The taking of a sample of blood or urine for 
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chemical analysis on the request of the arresting 
officer, as authorized by the implied consent law, 
is not required to be delayed by a request of the 
arrested motorist that he be permitted to contact 
legal counsel. State v. Oleson ._----._------~_-- 
Under the implied consent law a person, charged 
with driving a motor vehicle on the public highways 
of the state, consents to the giving of a sample 
of the blood or urine for chemical analysis when he 
makes use of the highways. State v. Hagen —-___- 
An arresting officer is not required to inform one 
charged with operating a motor vehicle while 
under the influence of alcoholic liquor of the con- 
sequences of his refusal to give a blood or urine 
sample as provided by the implied consent law. State 
Vi Hagen: 2c -ssoctsee set aeeuse esos een sees 
The privilege against self-incrimination is limited to 
the giving of oral testimony and does not extend 
to defendant’s body, nor to secretions therefrom, 
nor to the introduction of the chemical analysis in 
evidence if it is otherwise properly obtained. State 
vy. Hagen’ 222-5. 22 posces ages see ea 


Judgments. 


1. 


When a question of fact is once determined on its 
merits, that question is settled so far as the litigants 
are concerned and it may not be relitigated between 
the same parties. Essay v. Essay ~--..--_----__ 
Ordinarily an application for a change with re- 
spect to care and custody of minor children, which 
has been provided for in a decree of divorce, made 
at any time after the decree has been entered, must 
be founded upon new facts and circumstances which 
have arisen subsequent to the entry of the decree. In 
the absence of such facts and circumstances, it will 
be deemed res judicata. Goodman v. Goodman ~-_ 
The effect of an overruling decision may be retro- 
spective, partially retrospective, or prospective. The 
choice is influenced by considerations of judicial 
policy. Myers v. Drozda __-_---.----------------- 
All matters decided expressly or by necessary im- 
plication in an opinion reversing a judgment be- 
come the law of the case in any future trial. Ripp 
ve. Riesland..=°2-+- 22222 e5ee steele ee eco cos 
Where there is a genuine issue of material fact it 
is error to render a summary judgment, but where 
the only question involved is one of law, summary 
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Juries. 


judgment is proper. Bobbitt v. Order of United 
Commercial Travelers -_----_-.-._--__~---------- 
Duty of district court after remand of case to it 
by Supreme Court stated. Muller Enterprises, Inc. 
Vv. Gerber 25252255 et see es eee eeses 
Public interest requires that there shall be an end 
to litigation. When a cause has received the con- 
sideration of the Supreme Court, has had its merits 
determined, and has been remanded with specific 
directions, the court to which such mandate is di- 
rected has no power to do anything other than to 
enter judgment in accordance with such mandate. 
Muller Enterprises, Inc. v. Gerber __--------_---.- 
In determining whether or not the pleadings support 
the judgment, they must be taken as a whole, and 
construed so as to support the judgment, if capable 
of such construction. The presumption is that the 
relief granted is authorized by the pleadings, and 
the burden is upon him who attacks the judgment to 
show that it was not. Blanco v. General Motors 
Acceptance Corp. ~----.-----------------~------- 
Where an insurer sees fit to gamble on its insistence 
on a reservation of rights agreement and to ignore 
the fact that an action against its insured is in de- 
fault, it is in no position to complain about a de- 
fault judgment entered against its insured. Iowa 
Mut. Ins. Co. v. Meckna __------------_--------- 


It is within the sound discretion of the trial court to 


permit a party in a civil case to withdraw his waiver 
of a right to jury trial if the application to do so 
is timely made and the waiver has not been acted 
upon to the prejudice of any party. McKinney v. 
County ‘of ‘Cass 2-2 3.220224 <c282 sce eet oscctes 


Landlord and Tenant. 


1. 


In the absence of express contract to the contrary, 
a tenant takes demised premises as he finds them. 
There is no implied warranty by the landlord that 
they are safe or fit for occupancy. Roan v. Bruckner 
A landlord is under no duty to change the visible 
form and mode of construction of leased premises 
in order to make the premises safe for his tenant, 
nor is he bound to remove obvious sources of dan- 
ger, as to these the tenant assumes the risk. 
Roan’ v;.. Bruckner. .-= =. 222-222. s5 eos esccecece 
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Guests and invitees of a tenant derive their right 
to enter upon leased premises through the tenant, 
and have the same but no greater right to proceed 
against the landlord for personal injuries resulting 
from alleged defects on the premises than the ten- 
ant has. Roan v. Bruckner -_------.------------- 
Subject to specific exceptions, the lessor of land 
is not liable for bodily harm caused to his lessee, 
or others upon the demised land with the consent 
of the lessee or sublessee, by any dangerous condi- 
tion, whether natural or artificial, which existed 
when the lessee took possession. Roan v. Bruckner 
An action by a landlord against his tenant for an 
accounting for the rent share of crops is proper- 
ly brought as an action in equity. Dixon v. O’Connor 


Limitations of Actions. 
That a highway right-of-way has not been used to its 


full width, and that some portion of it has been 
enclosed or occupied by a private individual for a 
period in excess of the statute of limitations, does 
not vest that individual with any title thereto. State 
v. Merritt Brothers Sand & Gravel Co. ~-..------ 


Master and Servant. 


1. 


The refusal of an employer to allow an employee 
to perform the duties required of him by his em- 
ployment amounts to his dismissal from such em- 
ployment. Lee v. Ralston School Dist. ._._---___-- 
The proper remedy for the wrongful discharge of 
an employee is an action for damages for the breach 
of the contract of employment. Lee v. Ralston 
School: (Dist: 223 i-<0 222 iesee sen - tec outer e ks 
Proper measure of damages for breach of contract 
for personal services stated. Lee v. Ralston School 
Dist:; o2sseiessbe2055-sesee seu Seco le eet eto es 
Where an employee who has been wrongfully dis- 
charged obtains other employment during the un- 
expired term of the contract, which is not con- 
sistent with the performance of all of the duties 
required under the original contract, the employer 
is entitled to a reduction in damages by reason of 
the employee’s earnings in the subsequent employ- 
ment. Lee v. Ralston School Dist. __--..__.-_--___ 


Mechanics’ Liens. 


1. 


Where there is a contract for a specified sum to 
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furnish labor and materials for the repair of a 
building, a detailed account is not necessary for 
filing a mechanic’s lien. Central Constr. Co. v. 
Blanchard. ss 22s2ce. 2 et se oeeseu Seca ees 
A subcontractor who performs labor or furnishes 
materials for any of the purposes mentioned in 
statute may file a mechanic’s lien therefor within 
3 months from the performance of labor or the 
furnishing of the materials. Stoltenberg v. Caffrey 
The burden of proof is upon one claiming a mechan- 
ic’s lien to show that the labor performed, or the 
materials furnished, were performed or furnished 
within 3 months prior to the filing of a claim of 
lien; otherwise the purported lien is not enforca- 
ble. Stoltenberg v. Caffrey _-------------.------- 
Materials or labor furnished a contractor for the 
purpose of replacing defective material previously 
furnished, or correcting construction defects, do not 
operate to extend the time for filing a mechanic’s 
lien. Stoltenberg v. Caffrey _-_--.---------.---- 


Motor Carriers. 


1. 


Municipal 
1. 


Evidence of operations under color of authority may 
be considered by the State Railway Commission in 
determining whether or not the proposed service is or 
will be required by the present or future public con- 
venience and necessity. Andrews Van Lines, Inc. 
v. Nielsen & Petersen, Inc. ____-.__-.-_-___--_--- 
The issue of public convenience and necessity is 
ordinarily one of fact. Where there is evidence in 
the record to sustain the State Railway Commis- 
sion’s order, the Supreme Court cannot say that it 
is unreasonable and arbitrary. Andrews Van Lines, 
Inc. v. Nielsen & Petersen, Inc. ...-..------..---- 


Corporations. 

If a municipality furnishes electric energy at re- 
tail within its extraterritorial zoning jurisdiction, 
it has the right to serve the zoning area except 
for present customers of other retail suppliers. 
City of Gering v. Gering Valley Rural P. P. Dist. __ 
A city which fails to file a claim in advance of 
hearing on the issue of service area boundaries 
waives the right to serve its extraterritorial zon- 
ing area, unless reasonable excuse for the failure 
is shown. City of Gering v. Gering Valley Rural 
Poy Pe Distii oer ek ee oe oh oes 
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Where lands are conveyed to a municipality by ab- 
solute gift or purchase from the general fund, with- 
out restriction or condition of any kind, the muni- 
cipality may devote it to such public use as its 
needs require. Carlson v. City of Fremont —----- 
Where lands are conveyed to a municipality in fee 
simple and thereafter used as a public park, the 
municipality may at any time thereafter change the 
use to one required by the welfare and necessities 
of the municipality. Carlson v. City of Fremont 
Generally, a city may annex territory that is also 
a part of the territory of a district or public corpo- 
ration formed for a limited purpose. City of Belle 
vue v. Eastern Sarpy County S. F. P. Dist. ----_--- 
The rule against distinct municipal corporations 
exercising the same powers, jurisdiction, and privi- 
leges within the same territory at the same time 
applies to municipal corporations under stated cir- 
cumstances. City of Bellevue v. Eastern Sarpy 
County S. F. P. Dist. ...------------------~-.---- 


The Legislature has provided for the automatic 
detachment of a part of the territory of a fire pro- 
tection district upon its annexation by a city or 
village. City of Bellevue v. Eastern Sarpy County 
Si Pe P.. ‘Disty. 222 scadeicsod scene Sees la ageeeeel 
Statute providing for detachment of territory of 
rural fire protection district upon annexation by 
city or village held constitutional. City of Belle- 
vue v. Eastern Sarpy County S. F. P. Dist. .---.--- 


The validity of a zoning ordinance must be deter- 
mined by an examination of the facts presented in 
the particular case. Whether a zoning ordinance 
is arbitrary and unreasonable, or illegal, must be 
determined by the evidence of the special surround- 
ing conditions and circumstances. Jamson v. City 
of ‘Grand. Island: -~ 4.22.0 eases cep eutesscecoese 


The validity of a zoning ordinance will be presumed 
in the absence of clear and satisfactory evidence to 
the contrary. The burden is on the party who 
attacks the validity of a zoning ordinance to prove 
facts which establish its invalidity. Jamson v. 
City of Grand Island __-------------------------- 


Where the validity of the legislative classification 
for zoning purposes is fairly debatable, the legis- 
lative judgment must be allowed to control. Unless 
an abuse of discretion has been clearly shown, it is 
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not the province of the court to interfere. Jamson 
v. City of Grand Island -._-.______---.----------- 
An appeal from action of the city council of a first 
class city annexing real estate must be taken as 
in other civil actions, and in addition thereto, notice 
of appeal must be given and a copy of the peti- 
tion on appeal must be served. Wurtele v. City of 
Nebraska City ---------------_------------------ 
There is no statute conferring upon a city of the 
metropolitan class the power to annex territory 
located in a foreign county. Barton v. City of 
Omaha, -26 ssucsesosesen Sat eco e eee cee See 
A power of annexation is strictly construed. Bar- 
ton v. City of Omaha ________-------------------- 


Negligence. 


1. 


Where different minds may reasonably draw differ- 
ent conclusions or infernces from the evidence on 
issues of negligence, the determination of such 
issues is for the jury. Lorenzen v. Continental 
‘Baking “Co. ames os ds be ee 
Negligence is a question of fact and may be proved 
by circumstantial evidence and physical facts. How- 
ever, the law requires that the facts and circum- 
stances proved, together with the inferences that 
may properly be drawn therefrom, indicate with rea- 
sonable certainty the negligent act charged. Lor- 
enzen v. Continental Baking Co. ~---------------~ 
Mills) v2) BavleP2.22 = ee ee oe ee 
Negligence is never presumed and it cannot be in- 
ferred from the mere fact that an accident hap- 
pened. Costello v. Simon ~_-_-~---~-~------------ 
Mills: v:. Bauer -.22ss22.-s45-s2eec-ccen eon 
Duty and liability of owner of premises to invitee 
stated. Costello v. Simon ~.--------~------------ 
The presence of natural moisture in level, open 
ground in a residential yard, even though under a 
natural covering of grass and leaves, does not con- 
stitute a trap under the facts in this case nor 
establish negligence on the part of the defendant. 
Costello v. Simon ~_----_-__.~---~-------~--------- 
The possessor of land is subject to liability for 
bodily harm caused to a business invitee by a natural 
or artificial condition thereon if he knows, or by 
the exercise of reasonable care could discover, the 
condition which, if known to him, he should realize 
as involving an unreasonable risk. Cook v. Lowe 
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Where reasonable minds may draw different conclu- 
sions as to whether or not acts of negligence charged 
have been proved, the case must be submitted to the 
jury for decision. Countryman v. Ronspies ~-.._--- 
The duty to sound a signal warning of the approach 
of a motor vehicle depends largely on the circum- 
stances of the particular case. Vacanti v. Montes 
Until the driver of an automobile has notice of 
the presence or likelihood of children near his line 
of travel, he is bound only to the exercise of reason- 
able care, and has the right to assume that others 
will do likewise; and until he has such notice the 
rule is the same as respects children and adults. 
Vacanti v. Montes __..-.-..--.-_-_--_-.-----.--- 
The age when an infant during its minority may be 
capable of understanding and avoiding dangers en- 
countered while traveling upon a public street in 
a city cannot be fixed by arbitrary rule, and is 
generally a question of fact for the jury. Vacanti 
V.. “Montes: 2223 oss222 ee othe celdecteesetecsese 
What is required of an infant is the exercise of 
that degree of care which an ordinary prudent child 
of the same capacity to appreciate and avoid dan- 
ger would use in the same situation. Vacanti v. 
Montés® 22222 se sobest cee eee tet eee coe ested 
The rule that generally it is negligence as a matter 
of law for a motorist to drive a motor vehicle on 
the highway in such a manner that he cannot stop 
in time to avoid a collision with an object within 
the range of his vision has no application to an 
operator of a vehicle who undertakes to pass an- 
other. Scofield v. Haskell _.__..------------------ 
A licensee may be defined as a person who is privi- 
leged to enter or remain upon the premises of an- 
other by virtue of the possessor’s express or implied 
consent, but who is not a business visitor. Roan 
Vo Bruckner 2 jae so 84 a Se i 
Difference between an invitee and a licensee stated. 
Roan:’v:, Bruckner’. =:<<2-.52siecsecseecleecee sence 
The negligence of a person charged with responsi- 
bility for an accident cannot be inferred from a pre- 
sumption of due care on the part of a person 
killed in an accident. A presumption of due care in 
the performance of duty attends a person so charged 
as well as a person so killed. Mills v. Bauer __.. 
The burden of proving negligence is on the party 
alleging it. Mills v. Bauer -_-----------.--.----. 
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The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only 
be surmised or conjectured. Mills v. Bauer ---.__ 
If defendant pleads that the plaintiff was guilty 
of contributory negligence, the burden is upon him 
to prove that defense and this burden does not shift 
during the trial. However, if the evidence adduced 
by the plaintiff tends to prove that issue, the de- 
fendant is entitled to receive the benefit thereof. 
Mills v. Bauer ____..------~--------------.------ 
The operator of an automobile approaching or en- 
tering an intersection is required to see another 
automobile approaching or entering the intersection 
which has been favored with the right-of-way under 
the statutory rules of the road and a failure to 
see such favored automobile is negligence as a 
matter of law. Mills v. Bauer __._-------------- 
The driver of an automobile entering an intersec- 
tion of two highways is obligated to look for ap- 
proaching automobiles and to see any vehicle within 
the radius which denotes the limit of danger. Mills 
Vio, Bauer: -o2200s 2o8552 22 Loner aa lceetoce ses ees 
Gross negligence within the meaning of motor ve- 
hicle guest statute is defined. Callen v. Knopp —--- 
Momentary inattention in the operation of a motor 
vehicle does not ordinarily amount to gross negli- 
gence. Callen v. Knopp -.....--.-----.~.----_-. 
Duty of driver of motor vehicle to keep a lookout 
stated. Callen v. Knopp .-__..--.---__.-__~-_-__ 
Although a driver is traveling upon an arterial 
street, he is required to look for approaching ve- 
hicles and see those which are in plain sight. Callen 
Ve KinOpp* s.ccecssecesoii sees Sete ee 
The automobile guest statute provides two distinct 
grounds of recovery by a guest against his host for 
negligence, one where the host driver is under the 
influence of intoxicating liquor in which event he 
is liable for ordinary negligence, and the other 
where the host is guilty of gross negligence. Kauf- 
man.:¥; Tripple ssc.-tesssett ke teh ee et 
Evidence as to a host’s drinking of intoxicants a 
short time previous to an accident is a circum- 
stance in determining whether or not the host was 
guilty of gross negligence. Kaufman v. Tripple __ 
The contributory negligence of a guest is ordinarily 
a question of fact for the jury. Kaufman v. Tripple 
It is essential to the defense of contributory: neg- 


411 


411 


411 


411 


421 


421 


421 


421 


593 


593 


593 


958 


29. 


30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 


38. 


INDEX [Vou. 180 


ligence that negligence of the plaintiff be a proxi- 
mate cause or a proximately contributing cause of 
the injury. Kaufman v. Tripple _.---_-..--__--_-- 
Degree of care of guest passenger in automobile 
stated. Kaufman v. Tripple _____---__.-----__---- 
It is not contributory negligence for a guest to sleep 
while riding in an automobile when he has. no 
knowledge of negligent driving on the part of his 
host, or of impending danger on the highway. Kauf- 
man.-V:. Tripple: 22.2c.c2s 222 -secee ccs ecccestus 
Assumption of risk is available as a defense when 
one voluntarily exposes himself to the injury, even 
though it plays no part in causing the injury. Kauf- 
Man ‘V.-(Lripple 2 a. se 22ten sens else cele hie 
The defense of contributory negligence and assump- 
tion of risk are not inconsistent defenses, although 
the evidence as to one may tend to prove the other. 
Kaufman v. Tripple _.-------------.------.---_--- 
The fact that a person was not engaged in a gain- 
ful occupation when injured by the negligence of 
another does not bar recovery for impairment of 
his earning capacity. Kaufman v. Tripple __._~--- 
Where the head of a family maintains a motor ve- 
hicle for the general use, pleasure, and convenience 
of the family, the use of the vehicle for the pleas- 
ure and convenience of the family is in the fur- 
therance of his purpose in providing it. Under 
such circumstances, it is treated as if it were being 
used in the conduct of the owner’s business. Mc- 
Broom v. Wolsleger ~---------------------------- 
A family purpose automobile is one which is fur- 
nished by the head of the family for the general 
use, pleasure, and convenience of the members of 
the family. McBroom v. Wolsleger ~--_..-------- 
An automobile which is furnished by someone other 
than the head of the family is not a family pur- 
pose automobile. McBroom v. Wolsleger ~-_-__-. 
In an action based on specified acts of negligence, 
the plaintiff, in order to recover, must establish the 
specific negligence alleged and the doctrine of res 
ipsa loquitur cannot be applied. Sankey v. William- 
SON}. s2se2 ci seee ss Sete eelee be onset See See ee ele 
In an action for negligence the burden is on the 
plaintiff to show that there was a negligent act or 
omission by the defendant and that it was the proxi- 
mate cause of plaintiff’s injury or a cause which 
proximately contributed to it. Sankey v. Williamson 
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When one, being in a place of safety, sees or could 
have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the 
place of safety into the path of such vehicle and is 
struck, his own conduct constitutes contributory neg- 
ligence more than slight in degree, as a matter of 
law, and precludes recovery. Lileikis v. Kudirka __ 
A definition of negligence is given. Farmer v. 
S.M.S. Trucking Co, _.--.-..------------__---___ 
The very concept of negligence presupposes that 
the party charged therewith either fails to foresee 
an unreasonable risk of injury to another, or could 
have foreseen it had he conducted himself as a rea- 
sonably prudent person. Farmer v. 8.M.S. Trucking 
COr ee nae Se ct ed ee 
In a negligence action an instruction that an actor 
in certain circumstances is not required to anticipate 
negligence by another does not inject into the case 
an issue of a stranger’s negligence. It defines the 
knowledge which the actor is required to have in 
relation to the risk involved. Otte v. Taylor ____._ 
Instruction given by the trial court setting forth 
the defendant’s burden of proof upon a plea of 
contributory negligence was free from error. Sacca 
Ve (Marshall 2s 23s Lecce. neo oak 
Whether or not a minor between 14 and 15 years of 
age is of sufficient knowledge, discretion, and ap- 
preciation of danger that he may be subject to the 
defense of contributory negligence is generally a 
question of fact for the jury. Sacea v. Marshall __ 


New Trial. 


1. 


A motion for a new trial on the ground of newly 
discovered evidence is addressed to the sound dis- 
cretion of the trial court and unless an abuse of 
discretion is shown, its determination will not be 
disturbed. State v. Wycoff _..._---______________ 
New cumulative evidence tendered in support of 
a motion for a new trial must be so potent that, 
by strengthening evidence already offered, a new 
trial would probably result in a different verdict. 
State v. Wycoff _.-.-.- 22-2 
A new trial will not ordinarily be granted for 
newly discovered evidence which, when produced, 
will merely impeach or discredit a witness who 
testified at the trial. State v. Wycoff __________ 
In any but an extraordinary case in which an 
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utter failure of justice will unequivocally result, 
evidence of facts occurring after the trial will not 
support a motion for a new trial as newly discovered 
evidence. Monson v. Neidig ._-------~----------- 


A member of a planning board of the metropolitan 
city of Omaha is a ministerial officer within the 
meaning of statute defining bribery, and a conviction 
of a member thereof may be had for the violation of 
that statute. State v. Buttner -__-__..---___---- 
Inaction by administrative officials, who would be 
alert to exercise a power granted by the Legisla- 
ture, sometimes bespeaks lack of statutory power. 
Barton v. City of Omaha --___-.-_-.------------- 


Parent and Child. 


1. 


Ordinarily courts may not properly deprive a par- 
ent of the custody of a minor child unless it is 
shown that such parent is unfit to perform the 
duties imposed by the relation or has forfeited that 
right. Goodman v. Goodman  _.------~---------- 
Ball: vy. Ball) wu2coc2e: oot ee ee ee kes 
In a divorce suit, the wishes of a child who has 
reached sufficient age, and has the ability to ex- 
press an intelligent preference, are entitled to con- 
sideration, the wishes of the child are not con- 
trolling as to custody. Goodman v. Goodman -_-_- 
Findings of fact must rest on a preponderance of 
evidence, the verity of which has been carefully and 
legally tested. The relationship of parent and 
child should not be severed or disturbed unless 
the facts justify it. Goodman v. Goodman _-_--_- 
The custodial parent normally has the right to 
control the religious training of the child. Goodman 
v.. GoodMan 9222 es552255-24 eesti lle ft ekeke 
The provision for reasonable visitation rights does 
not mean visitation at the sole discretion of the 
party having custody of the child. Fox v. Fox __ 
A father who is without fault should have reason- 
able visitation rights. Fox v. Fox ---------__-.--- 
A right of visitation to be meaningful should per- 
mit the child to visit with his father away from 
the control of the person having custody. Fox v. 
OX? tact oi eA Sow eel ee Se a Oe eS 
A determination of what constitutes reasonable 
visitation rights is within the discretion of the 
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Parties. 


trial court and should not be disturbed except for 
an abuse of discretion. Fox v. Fox --.----------- 


An appeal by a party from a judgment of the district 


court invokes the jurisdiction of the Supreme Court 
over the cause and all persons made parties in the 
district court. Westinghouse Electric Corp. v. Brook- 
ley tes ceectaseot ses sos en Sa oue ease ae ee ee 


Partnership. 


1. 


Where the defendant, who as managing partner has 
had the exclusive control of the production, sales, and 
distribution of the products of the partnership, 
seeks to establish the value of the good will and 
franchise thereof, the burden of doing so will rest 
upon him. Essay v. Essay ~-_-..._--.-------_-__ 
A managing partner who acquiesces in the matter of 
the depreciation relating to the partnership business 
as set up by an accountant is in no position to 
complain about such depreciation. Essay v. Essay 


A managing partner having exclusive control of a 
partnership business not only controls production, 
sales, and distribution of products but is responsi- 
ble for keeping all records and books of account. 
Essay vs Essay’ 222.2222 52225s2s2e2s5heesshsnn5 
A managing partner, who has been held by the 
court to be responsible for keeping its records and 
accounts, has the burden of showing any errors in a 
balance sheet prepared from such accounts by an 
auditor appointed by the court pursuant to a stipu- 
lation of the partners in which such managing part- 
ner joined. Essay v. Essay ~------.-------------- 
For taxation purposes a partnership is a distinct 
entity, and neither the residence of the partners 
nor their abstract intent is material in determining 
taxable situs. Svoboda & Hannah v. Board of 
Equalization «...-sso-ss2c-Leessusseee si cseseuscus 
Evidence held to sustain the findings of the trial 
court that taxpayer partnership was operating a 
wheat farm in one taxing district, and a stock farm 
or ranch in two other taxing districts, rather than 
one integrated farming operation; and further that 
the partnership had no principal place of business 
on the farm. Svoboda & Hannah v. Board of 
Equalization ------------------------------------ 
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If the want of legal capacity to sue is not raised 
by demurrer or answer in the trial court, it is 
waived and cannot be considered on appeal. Ebber- 
son v. School Dist. No. 64 ~--------------------- 
An affidavit may be used to verify a pleading, to 
prove the service of a summons, notice, or other 
process in an action, to obtain a provisional remedy, 
an examination of a witness, a stay of proceedings, 
or upon a motion, and in any other case permitted 
by law. Erdman v. National Indemnity Co. ----~- 
A general demurrer tests the substantive rights of 
parties upon admitted facts, including reasonable 
inferences from facts well pleaded. Ladenburger 
v. Platte Valley Bank of North Bend ____.--_-_---- 
In determining whether or not the pleadings sup- 
port the judgment, they must be taken as a whole, 
and construed so as to support the judgment, if 
capable of such construction. The presumption is 
that the relief granted is authorized by the plead- 
ings, and the burden is upon him who attacks the 
judgment to show that it was not. Blanco v. General 
Motors Acceptance Corp. ~----------------------- 
Where the defendant pleads a failure of considera- 
tion, he has the burden of proving it. Cornhusker 
Development & Inv. Group, Inc. v. Knecht ~_--_--- 


Principal and Agent. 


Apparent or ostensible authority or agency for which a 


principal may be liable must be traceable to him and 
cannot be established by the acts, declarations, or 
conduct of the agent. The principal is only liable 
for appearance of authority caused by himself. Os- 
tensible and apparent agency have been treated in 
this jurisdiction as being synonymous. Anoka-Butte 
Lumber Co. v. Malerbi ~------__----------------- 


Principal and Surety. 


1. 


The surety’s obligation on a bail bond, as on any 
other surety contract, is limited to the surety’s 
promise, reasonably interpreted, unless there is a 
statute providing that certain statutory conditions 
are deemed to be contained in the bond, whether 
or not expressed. State v. Casey __--_-----_____. 
Rule as to construction of a bail bond stated. State 
v. Casey --------------------------------~----~-- 
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Process. 


Property. 
1. 


Duty of the surety on a bail bond in a criminal 
case stated. State v. Casey  _..----.----------- 


An affidavit may be used to impeach an officer’s re- 
turn on the service of a summons. Erdman v. Na- 
tional Indemnity Co, ~.._-....-----...----------- 
It is essential to the integrity and permanency of 
judicial records that the return of an officer, which 
is a part of the judicial record in a case, be im- 
peached only by clear and convincing evidence. Erd- 
man v. National Indemnity Co. __.-.------------- 
Manner of service of summons upon a corporation 
outlined. Erdman v. National Indemnity Co. -__. 
Statutes prescribing the manner of service of sum- 
mons are mandatory and must be strictly pursued. 
Erdman v. National Indemnity Co. .--_-_--_--_--.__ 


Damages for the temporary injury to real prop- 
erty are measured by the loss sustained by the 
owner, and may include cost of restoration and re- 
pair not exceeding the diminution in value of the real 
estate, and reduction in value of the use or in rental 
value. Hunt v. Chicago, B. & Q. R.R. Co ..-__-__-. 
Damages for injury to personal property are meas- 
ured by the value before injury of property de- 
stroyed; as to property injured but not destroyed, 
damages are measured either by its diminution in 
value or by the cost of restoration or repair, which- 
ever is less. Hunt v. Chicago, B. & Q. R.R. Co. __ 


Public Lands. 
Where a new lessee files a notice of appeal to the 


district court from an appraisement of the improve- 
ments upon school land, the costs in that court 
are taxable to the new lessee. Bauerle v. Frosh __ 
Holiday Mobile Homes Resorts, Inc. v. Frosh __-- 


Public Service Commissions. 


1. 


Interconnecting facilities which carry television sig- 
nals between studios and transmitters are used in 
interstate communication and are not subject to 
the jurisdiction of the State Railway Commission. 
Hamilton County Tel. Co. v. Northwestern Bell 
Tel. Co. ee ae ee ee re ee ee ee en 
The object and purpose of State Railway Commission 
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control of common carriers is to secure adequate 
sustained service for the public at the lowest rea- 
sonable cost, and to protect and conserve invest- 
ments made for that purpose. Northwestern Bell 
Tel. Co. v. Consolidated Tel. Co. _--.------------ 
The invasion by a telephone company of the terri- 
tory of another telephone company, either in serv- 
ice or construction, was intended to be prohibited 
unless the invading company first applied for and 
received a certificate of convenience and necessity. 
Northwestern Bell Tel. Co. v. Consolidated Tel. Co. 
Duplicate lines of transportation by competing com- 
mon carriers are ordinarily incompatible with pub- 
lic interest. Such a competing line will be author- 
ized only for compelling reasons. Northwestern Bell 
Tel. Co. v. Consolidated Tel. Co. -----.-__--.-.---- 


The State Railway Commission is without author- 
ity to fix or change a schedule and classification 
of rates and charges in the absence of notice and 
hearing as required by statute. Chicago, B. & Q. 
R.R. Co. v. Nebraska State Railway Commission ~~ 
Where the evidence is sufficient to support the find- 
ing, the State Railway Commission may grant an ap- 
plication in whole or in part or may restrict or limit 
the grant, but it may not extend the effect of the 
application and thus engage in rate making with- 
out notice and hearing. Chicago, B. & Q. R.R. Co. 
v. Nebraska State Railway Commission -_..-...--- 


On appeal from an order of the State Railway 
Commission which requires the exercise of legis- 
lative authority, the only questions to be deter- 
mined are whether or not the commission acted 
within the scope of its powers and whether or not 
the order complained of was reasonable and not arbi- 
trarily made. Andrews Van Lines, Inc. v. Nielsen 
& Petersen, Inc. _---.--.-.---_--.-_.---..-------- 
Evidence of operations under color of authority 
may be considered by the State Railway Commission 
in determining whether or not the proposed service 
is or will be required by the present or future pub- 
lic convenience and necessity. Andrews Van Lines, 
Ine. v. Nielsen & Petersen, Inc. -_.---..--..----_. 
The issue of public convenience and necessity is ordi- 
narily one of fact. Where there is evidence in the 
record to sustain the State Railway Commission’s 
order, the Supreme Court cannot say that it is 
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unreasonable and arbitrary. Andrews Van Lines, 
Ine. v. Nielsen & Petersen, Inc. ___--------------- 


The State Railway Commission is without authority 
to fix or change a schedule and classification of 
rates and charges in the absence of notice and 
hearing as required by statute. Chicago, B. &. Q. 
R.R. Co. v. Nebraska State Railway Commission ~_ 
Where the evidence is sufficient to support the 
finding, the State Railway Commission may grant 
an application in whole or in part or may restrict 
or limit the grant, but it may not extend the effect 
of the application and thus engage in rate making 
without notice and hearing. Chicago, B. & Q. R.R. 
Co. v. Nebraska State Railway Commission -__--- 


Reformation of Instruments. 
Rule respecting burden of proof in action for refor- 


mation of written instrument stated. Corrigan v. 
Fireman’s Fund Ins. Co, ~----------------------- 


Restitution. 
The law of restitution deals with situations in which 


Robbery. 
1. 


one person is accountable to another on the ground 
that otherwise he would unjustly benefit or the 
other would unjustly suffer loss. Ladenburger v. 
Platte Valley Bank of North Bend ____-__--_-__--_ 


The elements of the crime of robbery are (1) the 
taking of property from the person, (2) by the use 
of force, (3) with intent on the part of defendant 
to steal, and (4) without consent by the one from 
whom the property was taken. State v. McClarity 
The crimes of assault with intent to commit robbery 
and assault and battery are included within a charge 
of robbery. State v. McClarity -___-___.__---._ 


Schools and School Districts. 


1. 


A school district having no territorial integrity may 
not maintain an action involving a change of the 
boundaries of the school district. Ebberson v. 
School Dist. No. 64 __----_-_--_-----_-- ee ee 
Prior cases referred to in opinion held controlling 
upon question of constitutionality of legislative act 
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involving change in boundaries of school districts. 
Ebberson vy. School Dist. No. 64 ------------------ 
Any person adversely affected by the changes made 
by the county superintendent in reorganization of 
school districts may appeal to the district court of 
any county in which the real estate or any part 
thereof involved in the dispute is located. School 
Dist. of Wilber v. Pracheil ~--------_---------.-- 
The undertaking required in an appeal from the order 
of the county superintendent under school district 
statute specified is a cost bond and not a super- 
sedeas. School] Dist. of Wilber v. Pracheil ~------- 
Any person adversely affected by the changes in 
the boundaries of a school district made by a county 
superintendent may proceed either by appeal or by 
error. Moser v. Turner __..--~---.--------------- 
The county superintendents of schools of the counties 
involved have the authority and jurisdiction when 
acting jointly and multilaterally to create new dis- 
tricts or change the boundaries of existing districts 
where territory lies in one or more counties. Moser 
Ve Turner 2-32 sn bo eo eee les se ecesee sessed 
Where a school district contains land in more than 
one county, a statute provides that the county com- 
mittee of the county in which the schoolhouse of 
the district lies is the only county committee that 
represents such district in a proceeding to change 
the boundaries thereof. Moser v. Turner —~.------ 
A deputy county superintendent, deputy county 
clerk, or deputy county treasurer is not authorized 
to act as a member of the statutory board provided 
by statute on change of boundaries of school dis- 
trict. Monson v. Neidig ~----------------------- 
The absence from the hearing of a designated mem- 
ber of the board provided for by school district 
statute, or his failure to participate in the deter- 
mination by the board does not oust the board of 
jurisdiction nor render the action taken by a major- 
ity of the statutory board invalid. Monson v. Neidig 
Substantial compliance with statutory requirements 
for the creation or alteration of school districts is 
sufficient notwithstanding minor irregularities in 
the proceedings if no prejudice results. Monson 
¥> Neidig® =.2.2sccce pees setece esse os ek Sess 
A notice of the filing of a translocation petition and 
hearing theron, otherwise in compliance with statute, 
is not insufficient merely because a member of the 
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statutory board did not personally arrange for its 
publication and posting. Personal signatures of 
board members are not required on such notice. 
Monson v. Neidig -_-_---.----------~----------+--- 
Whether a petitioner has met the statutory require- 
ments and is entitled to have his land set off from 
one school district and attached to another, is de- 
terminable on the facts existing on the date of the 
hearing before the board, or on the date of the trial 
in the district court, if appealed. Monson v. Neidig 


Set-Off and Counterclaim. 
Ordinarily, a debt due at a future time cannot be set 


off against a debt presently due. McGerr v. Beals 


Specific Performance. 


1. 


In an action brought for specific performance of an 
alleged oral contract to convey land, the proof as 
to the alleged oral contract must meet the exact- 
ing test as to the quality of being clear, satisfac- 
tory, and unequivocal. Meyer v. Meyer .--_.... 
Acts of part performance necessary to enforce an 
oral contract to convey land must not only relate to 
the contract but must further constitute part per- 
formance of it to the extent that its nonfulfillment 
would amount to a fraud on the party who has 
partly performed. Meyer v. Meyer ~-___-._-_____ 
When land, or any interest therein, is the subject 
matter of an agreement, the power of a court of 
equity to enforce specific performance is beyond 
question. Russell v. Western Nebraska Rest Home, 
IG: eth sto eee sos ee teks s ph ea 
Rule respecting specific performance of a contract 
stated. Russell v. Western Nebraska Rest Home, 
ING; tess St a eS es ee 
The specific performance of a contract by a court 
of equity is not generally demandable or awarded as 
a matter of absolute right, but is directed to and 
governed by the sound legal discretion of the court, 
dependent upon the facts and circumstances of each 
particular case. Jt will not be granted where en- 
forcement would be unjust and may be denied when 
the party seeking it has failed to perform. Russell 
v. Western Nebraska Rest Home, Inc, ~..__--_--.- 
The general rule is that from the time when a con- 
tract of sale of land should be performed the land is 
in equity the property of the vendee held by the 
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vendor in trust for him, and the purchase price is 
the property of the vendor held in trust for him by 
the vendee, and that upon specific performance the 
vendor is liable to account for the rents and profits 
and the vendee for the interest on the purchase price. 
Russell v. Western Nebraska Rest Home, Ine. ~_____ 
A vendor, sued for specific performance, who has 
retained possession and received the rents and profits 
of the land, is liable for taxes accruing between the 
time of the contract and the trial. Russell v. 
Western Nebraska Rest Home, Inc. --------~----- 
The fact that land increases in value after an 
option is given is no reason to deny specific per- 
formance. Musser v. Zurcher -_-~--._-------._-- 
Tender is not a prerequisite to a suit for specific 
performance of a contract for the sale of real estate 
where the owner of the land repudiates the trans- 
action. Musser v. Zurcher --__.-----------_----- 


The State may hold property in a dual capacity, pro- 


Statutes. 
1. 


prietary and govermental; and to the extent it func- 
tions with regard thereto in its proprietary capac- 
ity, it is subject to the same laws as its citizens. 
State v. Merritt Brothers Sand & Gravel Co. __-- 


In the construction of statutes on the same subject 
a special statute ordinarily controls a general one. 
Rhodes v. Continental Ins. Co. ..---.---.---------- 
An attack upon the constitutionality of a statute 
cannot ordinarily originate in an appeal from the 
district court. Rhodes vy. Continental Ins. Co. ------ 
Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain 
the meaning. Rehkopf v. Board of Equalization —- 
While the intent statute does not have the effect 
of changing substantive law, it is declaratory of a 
rule of construction long adopted by this court. 
Bauer vi Bauer 2iscisscesssss sass ece shee becsscl 
In construing a statute, effect must be given, if 
possible, to every word, clause, and sentence there- 
in. A statute should be so construed as to make 
all its parts harmonize with each other and ren- 
der them consistent with its general scope and 
object. Ulbrick v. City of Nebraska City __---.._ 
In construing a statute, a court must look to the 
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17. 


objective to be accomplished, the evils and mischiefs 
sought to be remedied, or the purpose to be served, 
and place on it a reasonable construction which will 
best effect its purposes, rather than one which 
will defeat it. City of Grand Island v. Ehlers --_- 
In determining the legislative intent, all statutes 
relating to the same subject should be construed and 
considered together. City of Grand Island v. Ehlers 
The court takes judicial notice of the contents of 
legislative journals. City of Grand Island v. Ehlers 
Courts will assume that the Legislature acted with 
full knowledge of the facts on which the legisla- 
tion is based, particularly as to statutes passed at 
the same session. City of Grand Island v. Ehlers —- 
Where statutes involve the same general field and 
where they are enacted at the same session of the 
Legislature, the last of the two enacted supersedes 
the former. City of Grand Island v. Ehlers ________ 
All statutes in pari materia must be considered 
together and construed as if they were one law, and, 
if possible, effect given to each provision. City of 
Grand Island v. Ehlers --..-----------~---------- 
State v. Merritt Brothers Sand & Gravel Co. .._.-- 
General rule governing construction of statutes 
stated. Schmeckpeper v. Panhandle Coop. Assn. -- 
State v. Buttner ---_-----.---------------------- 
An “act of the Legislature” under Article III, sec- 
tion 8, of the Constitution of Nebraska, means a 
particular legislative bill which has been passed 
by the Legislature and becomes law either by the 
necessary passage of time for veto, or by the sig- 
nature of the Governor. Klosterman v. Marsh _- 
The initiative and referendum provisions of the 
Constitution of Nebraska reserve to the people the 
right to act in the capacity of legislators. The pre- 
sumption should be in favor of the validity and 
legality of their acts. Klosterman v. Marsh ---_--- 
Signatures on a referendum petition obtained after 
the act sought to be referred was passed are not 
rendered invalid merely because they were obtained 
before the adjournment of the legislative session 
at which the act was passed. Klosterman v. Marsh 
Under the facts shown, the title and text of an act 
set out in a referendum petition were sufficient. 
Klosterman v. Marsh __----~--------------------- 
Inaction by administrative officials, who would be 
alert to exercise a power granted by the Legisla~ 
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ture, sometimes bespeaks lack of statutory power. 
Barton v. City of Omaha ___----..-.-------~--.-- 


Two sections of intangible tax law contemplate the 
valuation of shares of stock upon the basis of book 
value, less the deductions set out in the respective 
sections. Rehkopf v. Board of Equalization _____- 
The tax imposed upon the shares of stock is a 
property tax upon the owner of the shares and 
not a tax upon the corporation. Rehkopf v. Board 
of Equalization. __..222s.s.sssesssse-sse2252%--55 
The Legislature may make a reasonable classifica- 
tion of persons, corporations, and property for pur- 
poses of legislation concerning them, but the classi- 
fication must rest upon real differences in situa- 
tions and circumstances. Rehkopf v. Board of 
HBqualization, ..22-s-sss4seseceseeensi sce Secesens 
The classifying of stock in foreign corporations dif- 
ferently from that in domestic corporations, for 
assessment, does not contravene the constitutional 
provision for uniformity. Rehkopf v. Board of 
Equalization _-_------..-.-------~--------------- 
A shareholder in a domestic corporation whose prop- 
erty is taxed in the hands of the corporation by the 
state is not in the same class with the shareholder 
in a foreign corporation whose property is not taxed 
and cannot be taxed by the taxing authority of the 
state. Rehkopf v. Board of Equalization --.___._ 
Taxing shares of foreign corporations when owned 
by the inhabitants of the state does not deny the 
owners the equal protection of the laws, because, in 
the case of domestic corporations, it is the prop- 
erty, and not the shares, which is taxed. Rehkopf 
v. Board of Equalization -___-.._____-.---_______ 
The power to classify for tax purposes is primarily 
in the Legislature and not in the courts. Statutes 
so providing should not be declared invalid unless 
it clearly appears that they transgress the Consti- 
tution. Rehkopf v. Board of Equalization _____-._ 
Statute referred to in opinion makes it the duty of 
the county board to determine where within the 
county personal property shall be assessed when 
questions arise, and its decision will not be dis- 
turbed unless an abuse of discretion is shown. Svo- 
boda & Hannah v. Board of Equalization _.______- 
For taxation purposes a partnership is a distinct 
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entity, and neither the residence of the partners 
nor their abstract intent is material in determining 
taxable situs. Svoboda & Hannah v. Board of 
Equalization’. 222. ic2+-2 5550 ve nb oes chee ieee 
The residence of the taxpayers is determinative of 
the place where livestock and other personal prop- 
erty connected with a farm will be taxed only if such 
property does not come under other specific statu- 
tory provisions. Svoboda & Hannah v. Board of 
Equalization —.---------.--._-.-____2_-__ eee 
The term “farm” as used in tax statute means a 
tract of land used for cultivation or production 
of crops of any nature, or the raising of any ani- 
mal embraced within the term “livestock.” Svoboda 
& Hannah v. Board of Equalization ___..___._--____ 
The operation of multiple tracts of land as a unit 
under the government Soil Bank Program, although 
binding upon the contracting parties, does not bind 
or affect the rights of taxing authorities in the 
determination of applicable taxing statutes. Svoboda 
& Hannah v. Board of Equalization _____...___-____ 
Evidence held to sustain the findings of the trial 
court that taxpayer partnership was operating a 
wheat farm in one taxing district, and a stock farm 
or ranch in two other taxing districts, rather than 
one integrated farming operation; and further that 
the partnership had no principal place of business 
on the farm. Svoboda & Hannah v. Board of 
Equalization _---------------------------.-----.- 
County board did not abuse its discretion in listing 
property of partnership for taxation. Svoboda & 
Hannah v. Board of Equalization _...____-.________ 
A notice issued by the State Board of Equalization 
and Assessment, pursuant to statute, should specify 
the percentage adjustment which the board proposes 
to make in that county. County of Blaine v. State 
Board of Equalization & Assessment ___--.._______ 
County of Brown v. State Board of Equalization & 
ASSéssMment: Jo-cosssc chee sees ek elon enews 
The State Board of Equalization and Assessment 
has a wide latitude of judgment and discretion in 
equalizing the assessment of property between coun- 
ties and may adopt any reasonable method. County 
of Blaine v. State Board of Equalization & Assess- 
MONE. 2s2 2s Ssse obese sete ses ed ee let osteo 
County of Kimball v. State Board of Equalization 
& Assessment —-------~-~----.-------_- ee 


971 


216 


215 


215 


215 


215 


215 


471 


487 


471 


972 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


INDEX [Vou. 180° 


County of Brown v. State Board of Equalization 
& Assessment _---.---------.--~----.----------- 
Where the record of the proceedings before the 
State Board of Equalization and Assessment shows 
that the order of the board was unreasonable and 
arbitrary, it will be reversed. County of Blaine v. 
State Board of Equalization & Assessment _..__--- 
County of Loup v. State Board of Equalization & 
Assessment: 2. <ns<2csenceecssccndancsecessscees 
County of Kimball v. State Board of Equalization 
&. Assessment: 22.252 _scc 2c b2-- ose hansen ate ee 
County of Brown v. State Board of Equalization 
& <Assessment:. 2255220225523 ch seecesceetes cas 
The final decision of the State Board of Equaliza- 
tion and Assessment ordering Garfield County to 
increase its assessed valuation of rural land 39 per- 
cent was arbitrary. County of Garfield v. State 
Board of Equalization & Assessment ___.-------- 
If a record on appeal from an order in a proceed- 
ing for equalization of assessed property valuations 
establishes an arbitrary adjustment, arbitrariness is 
not dispelled by speculation that extra-record infor- 
mation sufficient to support the adjustment may have 
been used. County of Box Butte v. State Board of 
Equalization & Assessment --_.------------------ 
On appeal from an order of the State Board of 
Equalization and Assessment for equalization of 
assessed valuations of property among counties, the 
Supreme Court considers the entire record for the 
purpose of deciding whether the order was made 
arbitrarily. County of Keith v. State Board of 
Equalization & Assessment _._-_---.-.-~--------- 
In the absence of statute the State Board of 
Equalization and Assessment may adopt any rea- 
sonable method of equalization, including reasonably 
reliable assessment-sales ratios. County of Keith 
v. State Board of Equalization & Assesment -.--~. 
County of Lancaster v. State Board of Equalization 
&* Assessment: 222. 223+ 2220. oSe Sse oe ioe ecke se 
In the absence of a specific statute the State Board 
of Equalization and Assessment is not required to 
notify taxpayers of a hearing to be held for the pur- 
pose of equalizing assessed valuations of property 
among counties. County of Lancaster v. State Board 
of Equalization & Assessment ___.--.__------ aaa 
On review. the question concerning the issues before 
the State Board of Equalization and Assessment 
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is not the adequacy of the original notification but 
the fairness of the whole procedure. County of 
Lancaster v. State Board of Equalization & Assess- 
Ment ots ee ta es eee = 
Taxes on all tangible property and franchises are to 
be levied by valuation uniformly and proportion- 
ately. Grainger Brothers Co. v. Board of Equaliza- 
TiON® oe oe ee a 
The rule of uniformity applies to both the rate of 
taxation and the valuation of property for tax- 
raising purposes. Grainger Brothers Co. v. Board 
of “Equalization. .22-2262..cccescee0e steeds ease 
When a study of sales assessment ratios is shown 
to be statistically reliable, it -is entitled to proba- 
tive value. Grainger Brothers Co. v. Board of 
Equalization ..-...-------..-----_.------.------- 


Under the Constitution of Nebraska, Article VIII, 
section 1, business inventories and real estate are in 
the same class for taxation purposes, and prop- 
erties within the same class are required to be 
valued and assessed uniformly and proportionately in 
order that equalization obtain. Grainger Brothers 
Co. v. Board of Equalization .-..------.--------- 


An appeal to the district court from action of the 
county board of equalization is heard as in equity, 
and upon appeal therefrom to the Supreme Court 
it is tried de novo. Grainger Brothers Co. v. Board 
of Equalization ____.----.---__------~----------~- 


The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has not 
been fairly and proportionately equalized with all 
other property, resulting in a discriminatory, unjust, 
and unfair assessment. Grainger Brothers Co. v. 
Board of Equalization _.---------.....-----.~----_. 


To secure a reduction in the assessed value of tangi- 
ble property it must be demonstrated by evidence 
that its value has not been fairly and proportion- 
ately equalized, and is a result of arbitrary or un- 
lawful action. The evidence must be such as to in- 
dicate the exercise of arbitrary action or the fail- 
ure of plain legal duty, and not a mere error in 
judgment. Grainger Brothers Co. v. Board of 
Equalization.’ s222. 2tos2 2233 noe esc k sl cs 


Where the county assessor does not act upon his own 
information, or does not make a personal inspec- 


- tion of the property, any presumption as to the 
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validity of the official assessment does not obtain. 
Grainger Brothers Co. v. Board of Equalization ____ 
Scope and effect of presumption that taxing officials 
performed their duty stated. Grainger Brothers Co. 
v. Board of Equalization ____-_..-_-__.~-_..-____ 


Telecommunications. 


1. 


Tender. 


Torts. 


Interconnecting facilities which carry television sig- 
nals betwen studios and transmitters are used in 
interstate communication and are not subject to 
the jurisdiction of the State Railway Commission. 
Hamilton County Tel. Co. v. Northwestern Bell Tel. 
Ck sabe oo ete e lets sec ess cee le see sce set 
A telephone toll line serves a “territory” and the 
extent of the territory served is a question of fact. 
Northwestern Bell Tel. Co. v. Consolidated Tel. Co. 
Extended area telephone service is exchange service 
and not toll service. Northwestern Bell Tel. Co. 
v. Consolidated Tel. Co. __.-_------------. ----_- 
The object and purpose of State Railway Commission 
control of common carriers is to secure adequate 
sustained service for the public at the lowest rea- 
sonable cost, and to protect and conserve invest- 
ments made for that purpose. Northwestern Bell 
Tel. Co. v. Consolidated Tel. Co. -..---.-_-_-_..__-_ 
The invasion by a telephone company of the terri- 
tory of another telephone company, either in serv- 
ice or construction, was intended to be prohibited 
unless the invading company first applied for and re~ 
ceived a certificate of convenience and necessity. 
Northwestern Bell Tel. Co. v. Consolidated Tel. Co. 
Duplicate lines of transportation by competing 
common carriers are ordinarily incompatible with 
public interest. Such a competing line will be au- 
thorized only for compelling reasons. Northwestern 
Bell Tel. Co. v. Consolidated Tel. Co. _..-__-_..__ 


Tender is not a prerequisite to a suit for specific per- 


formance of a contract for the sale of real estate 
where the owner of the land repudiates the trans- 
action. Musser v. Zurcher ____.-----..--._______ 


The law of the place of wrong governs the amount of 


recovery for wrongful death, as well as the right to 
recover. Any limitation upon the amount imposed 


180 


571 


571 


268 


268 


268 


268 


268 


882 


Vou. 180] INDEX 


Trial. 


by the law of the place of wrong will be appli- 
cable to determine the maximum amount recoverable 
elsewhere. Lorenzen v. Continental Baking Co. -- 


Where reasonable minds may draw different con- 
clusions as to whether or not acts of negligence 
charged have been proved, the case must be sub- 
mitted to the jury for decision. Lorenzen v. Con- 
tinental Baking Co. ____-_----_-----__--~-----_-- 
Countryman v. Ronspies _.--__---.---------~------- 
Negligence is a question of fact and may be proved 
by circumstantial evidence. Where the facts and 
circumstances proved, together with the inferences 
that may be legitimately drawn therefrom, indicate 
with reasonable certainty the commission of the 
negligent act charged, the issue is for the jury. 
Lorenzen v. Continental Baking Co, ~--__---_----- 
Uinder the law of Iowa, where it appears that a 
verdict was prompted by passion and prejudice or 
other ulterior influence, or the jury disregarded the 
evidence or the court’s instructions, or the verdict 
appears unconscionable or clearly not warranted by 
the record, it is the duty of the appellate court to 
set aside the verdict. Lorenzen v. Continental Bak- 
Ig “Cos (22sec eet Sls oe eee eee ood 
Rule for consideration of motion for dismissal or 
in the alternative for a directed verdict stated. 
Costello v. Simon _.-___--___----_-~--_---.~---~--- 
Where the facts adduced to sustain an issue are 
such that but one conclusion can be drawn when 
related to the applicable law, it is the duty of the 
court to decide the question as a matter of law, and 
not submit it to a jury. Costello v. Simon _-_-_--~- 
Rule for consideration of motion for directed ver- 
dict stated. Countryman v. Ronspies ----~------- 
Gang: vis Kerr -pa2cs-ses sheninetelevesssteeatesse 
Popken v. Farmers Mutual Home Ins. Co, ._--~--- 
Mills v. Bauer ~..-.---------..----------------- 
A party may not proceed with trial without objec- 
tion and speculate on the outcome of the jury’s ver- 
dict and, if unfavorable, obtain a reversal on a 
ground upon which he might have but did not move 
for a mistrial at the time. Countryman v. Ronspies 
Findings of fact must rest on a preponderance of 
evidence, the verity of which has been carefully 
and legally tested. The relationship of parent and 
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child should not be severed or disturbed unless 
the facts justify it. Goodman v. Goodman -.--__- 
A verdict of a jury in a law action based upon 
conflicting evidence will not be disturbed on appeal 
unless clearly wrong. Lang v. Kerr __-----~---- 
‘Bauerle: :ve.-Prosh. <i 2.2 oles cc Sees 
Holiday Mobile Homes Resorts, Inc. v. Frosh ~__--- 
McGerr v. Beals ~__.-----__-----_---.-_--------- 
In determining whether or not there was error in 
the use of the phrase “the proximate cause” in one 
instruction, and “a proximate cause” in other in- 
structions, the true meaning will be determined from 
a consideration of all that is said on the subject. 
Lang Vis Wer 2220 nck ele ee 
It is within the discretion of the district court to 
take testimony orally for the determination of issues 
of fact arising upon motions, and not a right of 
either party to compel the adduction of such testi- 
mony. Erdman v. National Indemnity Co. _____. 
A party is not permitted to proceed with the trial 
without objection and speculate on the outcome of 
the jury’s verdict, and, if unfavorable, contend that 
a mistrial should have been declared, when he did 
not ask for the same at the time. Bauerle v. Frosh 
While it is an objective in discovery proceedings to 
eliminate surprise in the trial of the issues of a 
case, it is not its purpose to strip an adversary of 
the means of insuring truth in the trial of a con- 
tested case except where it is shown that the de- 
mands of justice are paramount thereto. A con- 
tested law suit remains an adversary proceeding. 
Haarhues v. Gordon  __-_--_.---.-_---.--_----__-- 
In reviewing the evidence where a jury has re- 
turned a verdict for the defendant, the defendant 
must have the benefit of any and all reasonable in- 
ferences deducible from the proof. Vacanti v. Montes 
Whether or not an infant between 9 and 10 years of 
age is of sufficient knowledge, discretion, and appre- 
ciation of danger that he may be subject to the de- 
fense of contributory negligence is generally a 
question of fact and not of law. Vacanti v. Montes 
All parts of instructions must be considered in de- 
termining whether there was error in any part. 
Vacanti v. Montes ___----_----.--2-.---.------_- 
One may not complain of ae misconduct of 
adverse counsel if, with knowledge of such alleged 
misconduct, he does not ask for a mistrial but 
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18. 


19. 


21. 


23. 


consents to take the chances of a favorable verdict. 
Vacanti v. Montes __._..._______--__ a - eee 
Circumstantial evidence is insufficient to warrant a 
recovery in a civil case unless the circumstances 
proved are of such a nature and so related to each 
other that only one conclusion can be reasonably 
drawn therefrom. Popken v. Farmers Mutual Home 
INS:-C0:: Sol eseGo enc o st ae eo oe 
In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there 
is literally no evidence, but whether there is any 
upon which a jury can properly proceed to find a 
verdict for the parties producing it, upon whom the 
burden of proof is imposed. Popken v. Farmers 
Mutual Home Ins. Co. __.-.--.-_-----------_---_- 
Where several inferences are deducible from facts 
presented, which inferences are opposed to each 
other but equally consistent with the facts proved, 
the plaintiffs do not sustain their position by a 
reliance alone on the inferences which would en- 
title them to recover. Popken v. Farmers Mutual 
Home Ins. Co, -------.------- eee 
Where there is a genuine issue of material fact it 
is error to render a summary judgment, but where 
the only question involved is one of law, summary 
judgment is proper. Bobbitt v. Order of United Com- 
mercial Travelers -__-._-_-----__---._--__________ 
In a jury case where different minds may draw 
different conclusions or inferences from the evidence 
adduced, or if there is a conflict in the evidence, the 
matter at issue must be submitted to the jury, but 
where the evidence is undisputed, or but one rea- 
sonable inference or conclusion can be drawn there- 
from, the question is one of law for the court. 
LeMieux v. Sanderson -.._-------__-._-__________ 
If different instructions are given on the same sub- 
ject, or there be separate paragraphs in one instruc- 
tion, they should be considered together, and if they 
fairly submit the case, the judgment will not be 
reversed for the indefiniteness or ambiguity. Le- 
Mieux v. Sanderson ____.-----__--___-_____.-___ 
In this state the strict rule of cross-examination 
has been adopted. It is not ordinarily permissible to 
cross-examine a witness upon a matter not related 
to his testimony-in-chief simply- because such matter 


‘is relevant to the issues. Scofield v. Haskell ____ 
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Cross-examination is proper as to anything tending to 
affect the accuracy, veracity, or credibility of wit- 
nesses. Scofield v. Haskell __-.--.-.--------.__- 
Where testimony is given by a witness on direct 
examination from which an inference of fact arises 
favorable to the party producing him, anything 
tending to rebut that inference is admissible on 
cross-examination, and the opposing party is en- 
titled to pursue that line of cross-examination as a 
matter of right. Scofield vy. Haskell ~.--..___-__ 
Where plaintiff offers evidence of his physical con- 
dition, he thereby waives the right conferred by 
statute as to any physician who shall have attended 
him, even though such physician attended him be- 
fore the time fixed by plaintiff’s testimony as the 
beginning of his disability. Scofield v. Haskell ~__. 
An instruction which fails to state correctly all of 
the items and elements necessary to be considered 
by the jury in assessing damages is erroneous. Hunt 
v. Chicago, B. & Q. R.R. Co. ------------~--.-.- 
A jury is not required to accept as absolute verity 
every statement of a witness not contradicted by 
direct evidence. The persuasiveness of the evidence 
may be destroyed even though not contradicted by 
direct evidence. Satterfield v. Watland ~___--___. 
Audits or statements of account prepared for use 
at the trial are not ordinarily admissible, but the 
trial court may, in the exercise of its judicial dis- 
cretion, admit them when they are merely abstracts, 
tabulations, or summaries of other evidence capable 
of ealeulation which has been properly admitted. 
Durand, Jackson & Associates, Inc. v. Nasr _----~ 
The negligence of a person charged with responsi- 
bility for an accident cannot be inferred from a pre- 
sumption of due care on the part of a person killed 
in an accident. A presumption of due care in the 
performance of duty attends a person so charged as 
well as a person so killed. Mills v. Bauer .-____.- 
Negligence is not presumed; the mere happening of 
an accident does not prove negligence. Mills v. 
Baler. 222.6466 ebb ctaed i nee eS ee we ee Uk 
The burden of proving negligence is on the party 
alleging it. Mills v. Bauer -_.---_----_--~- _---- 
The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only 
be surmised or conjectured. Mills v. Bauer -.-_ 
If defendant pleads that the plaintiff was guilty 


180 


324 


324 


324 


375 


386 


411 


411 


411 


4i1 


Vou. 180] INDEX 


36. 


37. 


38. 


39. 


40. 


41. 


438. 


of contributory negligence, the burden is upon him 
to prove that defense and this burden does not 
shift during the trial. However, if the evidence 
adduced by the plaintiff tends to prove that issue, 
the defendant is entitled to receive the benefit 
thereof. Mills v. Bauer ~___.__-.-___-___-_-_--- 
Where several inferences are deducible from facts 
presented, which inferences are opposed to each 
other but equally consistent ‘with the facts proved, 
the plaintiff does not sustain his position by a re- 
liance alone on the inference which would entitle 
him to recover. Mills v. Bauer _..--_--_----_--- _ 
The party against whom a motion to dismiss is 
made is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every 
inference that can reasonably be drawn from the 
evidence. Callen v. Knopp —--~----..--.-~--.---- 
Rule for consideration of motion for judgment on 
the pleadings stated. Wittler v. Baumgartner __ 
The making of a motion for judgment on the plead- 
ings is not a waiver of the right to trial of an issue 
of fact. Such a motion is available where the 
pleadings present only a question of law. Wittler 
v: Baumgartner 2222-22222 seen uses le seule 
A misstatement by an insured promptly or season- 
ably corrected or withdrawn prior to trial of the 
action against the insured does not constitute a 
breach of the cooperation clause. Iowa Mut. Ins. 
Co. ‘v.. Meekna: «222-42: 220s sesch ewes renee cies 
The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has not 
been fairly and proportionately equalized with all 
other property, resulting in a discriminatory, un- 
just, and unfair assessment. Grainger Brothers Co. 
v. Board of Equalization ...__-_-_--------_------ 
To secure a reduction in the assessed value of 
tangible property it must be demonstrated by evi- 
dence that its value has not been fairly and propor- 
tionately equalized, and is a result of arbitrary or 
unlawful action. The evidence must be such as to 
indicate the exercise of arbitrary action or the failure 
of plain legal duty, and not a mere error in judg- 
ment. Grainger Brothers Co. v. Board of Equaliza- 
PON 205% 4 ee ete eee ee 
Where the county assessor does not act upon his 
own information, or does not make a personal in- 
spection of the property, any presumption as to the 
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validity of the official assessment does not obtain. 
Grainger Brothers Co. v. Board of Equalization _.-_ 
Scope and effect of presumption that taxing offi- 
cials performed their duty stated. Grainger Brothers 
Co. v. Board of Equalization __..-..-..---.___-~. 
Where a party tenders an instruction to the court, 
he may not after an adverse verdict complain of 
its submission to the jury. Kaufman v. Tripple -_ 
Counsel who is not conducting the questioning has 
no standing to ask that a nonresponsive answer be 
stricken upon the sole ground of lack of responsive- 
ness. Cardenas v. Peterson Bean Co. _.-----~----- 
A voluntary statement by a witness, not responsive 
to a question, should be stricken. Cardenas v. Peter- 
son, Bean Co. <2 2225-0 se-0) eehe ese eee cse eases 
A reason for an objection will not be considered 
where it is not stated. Cardenas v. Peterson Bean Co. 
Trial courts have broad discretion in the general 
conduct of a trial, including sanctions involving 
discovery procedures. Cardenas v. Peterson Bean 
COs aes ee Ue Se hee Pt et 
The trial court has discretionary power to exclude 
the testimony of a witness whose identity is deliber- 
ately withheld in discovery under proper circum- 
stances. The trial court would also have discretion to 
impose other sanctions, Cardenas v. Peterson Bean 
GO, masses e Debate sen of cwescecsn cles eens oes 
Objection to the introduction of testimony of a 
witness whose name has not been properly disclosed 
in answer to an interrogatory must ordinarily be 
made as soon as the applicability of the objection 
is known or could reasonably have been known to 
the opponent. Cardenas v. Peterson Bean Co. —._- 
Instructions should be read and construed together, 
and, if as a whole they state the law correctly, 
they will be held sufficient, although one or more of 
them considered separately may be subject to just 
criticism. McKinney v. County of Cass ___--_____ 
Where an instruction, although erroneous, is not 
prejudicially so and cannot, by any course of logical 
reasoning, be deemed to have resulted in disad- 
vantage to the complaining party, it is not legal 
cause or reason for granting a new trial. McKinney 
v. County of Cass -_----_----__-.-.---------._---- 
It is reversible error for the trial court to in- 
clude in its instructions to the jury allegations of fact 
found in the pleadings, but which have not been 


571 


571 


593 


605 


605 


605 


605 


605 


605 


685 


VoL. 180] INDEX 


55. 
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supported by any evidence. McKinney v. County 
OF (Cass: © 220002 se oo SL ee 
It is within the sound discretion of the trial court 
to permit a party in a civil case to withdraw his 
waiver of a right to jury trial if the application to 
do so is timely made and the waiver has not been 
acted upon to the prejudice of any party. McKinney 
v. County “of Cass) 222ss22s2 coc cn cece se stesée eck 
Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issue, he has 
the right to keep the benefit of that verdict unless 
there is prejudicial error in the proceedings by which 
it was secured. McKinney v. County of Cass ____ 
Where the evidence is irreconcilable and in direct 
conflict, the Supreme Court will consider that the 
trial court had the opportunity of observing the 
witnesses and their manner of testifying and must 
have accepted one version of the facts rather than 
the other. Humann v. Humann ____.____----__-__ 
A verdict based upon speculation or conjecture 
cannot be sustained. Farmer v. S.M.S. Trucking Co. 
When plaintiff as a matter of law would not have 
been entitled to a verdict had the cause been sub- 
mitted upon his theory of the case, failure to sub- 
mit such theory is without prejudice. Farmer v. 
S.M.S. Trucking Co. ~-.----------.2_____-_- 
Trial rulings permitting or excluding courtroom 
experiments will not be disturbed on appeal except 
for abuse of discretion. Otte v. Taylor _-._________ 
In a negligence action an instruction that an actor 
in certain circumstances is not required to anticipate 
negligence by another does not inject into the case 
an issue of a stranger’s negligence. It defines the 
knowledge which the actor is required to have in 
relation to the risk involved. Otte v. Taylor ___.__ 
In instructing a jury, the court is not required to 
define on its own motion language commonly used 
and generally understood. Otte v. Taylor ~_______ 
Whether a party may withdraw his rest and intro- 
duce further testimony rests within the sound dis- 
cretion of the trial court. Monson v. Neidig ____-~ 
Where instructions correctly state the law, it is not 
error for the court, in the absence of a request 
for a more specific instruction, to fail to give a 
more elaborate one. Younker v. Peter Kiewit Sons 
COs ses t seuseeees eden ieee costae soe alee 
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It is the duty of the trial court to properly instruct, 
on its own motion, on the issues raised by the plead- 
ings and the evidence. Younker v. Peter Kiewit 
Sons: : Go. 2522-22° 2 ese een She dae Soke 
Instructions must be considered as a whole, and if, 
when construed together they properly state the 
law, they are sufficient and error cannot be predi- 
eated thereon. Younker v. Peter Kiewit Sons Co. __ 
The judgment of the trial court in a law action 
where a jury has been waived has the effect of a 
verdict of a jury and will not be set aside unless 
clearly wrong. Parsons Constr. Co. v. State —_.- 
In determining the sufficiency of the evidence to 
sustain a judgment in a law action, it must be 
considered most favorably to the successful party, 
every controverted fact must be resolved in that 
party’s favor, and he must have the benefit of any 
inferences reasonably deducible from it. Parsons 
Constr. Co. v. State ----_-------.---------------- 
Where it is clear that a verdict is excessive but 
there is no method by which the court can rationally 
ascertain the extent of the excess, a remittitur can- 
not be properly required. Duplex Manuf. Co. v. 
Atlas Leasing Corp. -------------------_-------- 
The failure of the trial court to instruct on the duty 
of a bicyclist to maintain a proper lookout and con- 
trol was reversible error. Sacca v. Marshall __-- 
Where there is evidence of violations of the rules of 
the road by a bicyclist it is the duty of the trial 
court to instruct with reference thereto. Sacca v. 
Marshall: 222 2%) =< bles th a eee 


An instruction relating to the duty to give an ap- 
propriate signal before turning a vehicle from a 
direct course upon a highway is incomplete if it fails 
to instruct as to the signals which are authorized 
and required. Sacca v. Marshall -___-----~_---_- 
Instruction given by the trial court setting forth 
the defendant’s burden of proof upon a plea of 
contributory negligence was free from error. Sacca 
vs ‘Marshall. .--2222-.s<Scs5cnece sec seen Ss cuk 


Where a plaintiff, without reasonable explanation, 
testifies to facts materially different concerning 
a vital issue, the change clearly being made to meet 
the exigencies of the pending action, the evidence is 
discredited as a matter of law and should be disre- 
garded. Contradictory statements of witnesses as 
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Trusts. 


Usury. 


distinguished from parties are not subject to the 
foregoing rule. Sacca v. Marshall ~.------._____ 


It is only where property is dedicated or donated for 


some specific use, conveyed with some restriction 
or condition, or where payment is provided by 
assessment on property benefited by the contem- 
plated use, that a different use may be enjoined. 
Carlson v. City of Fremont —~--~--_..---------___ 


In an action to recover the valid principal amount 
due on a usurious contract, the defendant is entitled 
to recover costs. Central Constr. Co. v. Blanchard 
Where the defense of usury is established, the 
plaintiff is not entitled to interest on the judgment 
awarded him. Central Constr. Co. v. Blanchard ____ 


Vendor and Purchaser. 


1. 


Under an executory contract for the sale of real 
estate where the purchaser is given no right to the 
possession until a specified time, he acquires no 
interest in the growing crops which mature and 
are harvested before he is entitled to possession. 
Dixon v. O’Connor __---------------.--------____ 
Under an executory contract for the sale of real 
estate where a purchaser is entitled to possession, 
he is not entitled to the rentals accruing prior to: the 
time he becomes entitled to possession. Dixon v. 
O'Gonnor 22 2s ee he eae ie ee Se 
When land, or any interest therein, is the subject 
matter of an agreement, the power of a court of 
equity to enforce specific performance is beyond 
question. Russell v. Western Nebraska Rest Home, 
WG. deo oS ee A ee a Sd! 
The general rule is that from the time when a con- 
tract of sale of land should be performed the land 
is in equity the property of the vendee held by the 
vendor in trust for him, and the purchase price is the 
property of the vendor held in trust for him by the 
vendee, and that upon specific performance the ven- 
dor is liable to account for the rents and profits 
and the vendee for the interest on the purchase 
price. Russell v. Western Nebraska Rest Home, Inc. 
A vendor, sued for specific performance, who has 
retained possession and received the rents and 
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profits of the land, is liable for taxes accruing be- 
tween the time of the contract and the trial. Rus- 
sell v. Western Nebraska Rest Home, Inc. ---~~.__- 
The fact that land increases in value after an option 
is given is no reason to deny specific performance. 
Musser v. Zurcher _..--------------------------- 


Unless an abuse of discretion is shown, the Supreme 


Waters. 


7. 


Court will not disturb the ruling of the trial court 
upon a motion for a change of venue. Satterfield 
Vi, Watland,, +2222 5-22ec-u2se5- Sessa eee sacle seeS 


The common law fixes the reciprocal rights and 
duties of riparian proprietors, except as it has been 
modified by Constitution or statute. Wasserburger 
Vi Coffee: oe Sancds pe eteeee estes Seteceseescues 
A right to the use of waters under the doctrine 
of prior appropriation is superior to a competitive 
riparian right in land which was part of the public 
domain prior to April 4, 1895, the effective date of 
the irrigation act of 1895. Wasserburger v. Coffee 
Riparian water rights were not abolished by Article 
XV, sections 4 to 6, Constitution of Nebraska. 
Wasserburger v. Coffee ___--_--------.~--------- 
At common law riparian land consists of a con- 
tinuous parcel on a watercourse or lake and in one 
possession. Wasserburger v. Coffee --_-----~..-- 
In respect to competing water claims by an appro- 
priator and by a riparian proprietor, land is con- 
sidered riparian if by common law standards it was 
such immediately prior to April 4, 1895, and if it 
has not since lost its riparian status by severance. 
Wasserburger v. Coffee _..----------------------- 
An appropriator of water in a watercourse who, in 
using water pursuant to a statutory permit, inten- 
tionally causes substantial harm to a riparian pro- 
prietor, through invasion of the proprietor’s riparian 
interest in the use of the waters, is liable to the 
proprietor in an action for damages if, but only if, 
the harmful use is unreasonable in respect to the 
riparian proprietor. Wasserburger v. Coffee ~-____ 
An appropriator’s use of water is unreasonable 
with respect to a competing riparian right unless 
the utility of the use outweighs the gravity of the 
harm. Wasserburger v. Coffee ___..----~-------- 
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Witnesses. 


1. 


In evaluation of the utility of an appropriation 
causing intentional harm to the riparian proprietor, 
the following factors are to be considered: (1) The 
social value which the law attaches to the use for 
which the appropriation is made; (2) the priority 
date of the appropriation; and (3) the impractica- 
bility of preventing or avoiding the harm. Wasser- 
burger: vi. Coffee: 22-2525 22 it tas oo ee ee 
In evaluation of the gravity of intentional harm to 
the riparian proprietor through the appropriator’s 
use of the water, the following factors are important: 
(1) The extent of the harm involved; (2) the social 
value which the law attaches to the riparian use; 
(3) the time of initiation of the riparian use; (4) 
the suitability of the riparian use to the water- 
course; and (5) the burden on the riparian proprietor 
of avoiding the harm. Wasserburger v. Coffee ____ 


Written statements of witnesses in the possession 
of an adversary are not obtainable as a matter of 
right under discovery statute. Haarhues v. Gordon 
A court is not justified in ordering production of 
statements by witnesses simply on the theory that 
facts sought are relevant and not privileged, or 
merely to help counsel to prepare himself to ex- 
amine witnesses and to make certain that nothing is 
overlooked. Haarhues v. Gordon -.__------------ 
Special circumstances are necessary to the estab- 
lishment of good cause to sustain the entry of an 
order requiring a party to produce statements taken 
from witnesses. Haarhues v. Gordon —~--.---.___ 
A court is not justified in ordering a litigant to 
produce the statements of witnesses which he has 
procured in preparing for trial upon his adversary’s 
mere surmise or suspicion that he might find im- 
peaching material in the statements. Haarhues 
Vi (Gordon 222253020004 lc Seen eo ekess 
Good cause for production of statements of witnesses 
for the benefit of an adversary ordinarily is not 
shown if it appears that the witnesses are known 
and available to the party moving for their Pro 
duction. Haarhues v. Gordon __-.------~.-.-_=-__ 
Good cause requiring the production of a written 
statement by a witness is ordinarily not shown be- 
cause of a long lapse of time since the taking of 
the statement where it appears that statements 


985 


149 


149 


189 


189 


189 


189 


189 


986 


10. 


11. 


12. 


18. 


14, 


INDEX [VoL. 180 


were taken at substantially the same time by both 
parties and the memory of the witness can be re- 
freshed from one statement as well as the other. 
Haarhues v. Gordon ~_-_-------_~--~--------.---- 
Where a statement of a witness contains specific 
facts available to him but not to the witnesses of 
the other party, which are essential to the estab- 
lishment of his case, an order for production of 
the statement is usually warranted in the interest of 
justice. Haarhues v. Gordon —.__---..-..-------- 
Where a witness is unavailable or hostile, a state- 
ment made by such witness may be required to be 
produced where it is shown that there is a reasonable 
probability of materiality or that it may afford 
clues to relevant evidence essential to the estab- 
lishment of the cause of action. Haarhues v. Gordon 
Showing of good cause was not made for production 
of statement where another statement was taken 3 
days later and was available. Haarhues v. Gordon 
The possibility that a witness might make two state- 
ments in different language, or restrict or extend 
them in different degrees, does not constitute a 
showing of good cause. A holding to the contrary 
would have the effect of requiring production of the 
statement in every case. Haarhues v. Gordon —__- 
Where plaintiff offers evidence of his physical con- 
dition, he thereby waives the right conferred by 
statute as to any physician who shall have attended 
him, even though such physician attended him be- 
fore the time fixed by plaintiff’s testimony as the 
beginning of his disability. Scofield v. Haskell _- 
The trial court has discretionary power to exclude 
the testimony of a witness whose identity is deliber- 
ately withheld in discovery under proper circum- 
stances. The trial court would also have discretion 
to impose other sanctions. Cardenas v. Peterson 
Bean .Co..23sssesel Sess ete eee Lacdooeside 
Objection to the introduction of testimony of a 
witness whose name has not been properly dis- 
closed in answer to an interrogatory must ordi- 
narily be made as soon as the applicability of the 
objection is known or could reasonably have been 
known to the opponent. Cardenas v. Peterson Bean 
CO 2cctseseetelcese ses eters eee es cesses 
A person having a direct legal interest in the re- 
sult of a civil action or proceeding, where the 
adverse party is a representative of a deceased 
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person, is incompetent under the dead man’s statute 
to testify to facts from which inferences of delivery 
and possession of a note may be drawn, such note 
being the basis of claim against the estate of the 
deceased person. Thompson v. De Voe _--~------ 


Workmen’s Compensation. 


1. 


Zoning. 


A workman is entitled to recover compensation for 
neurosis if it is a proximate result of his injury 
and results in disability. Cardenas v. Peterson Bean 
COs “els ce seen se sseeses sezosee use sets Gude ce tbeuts 
Except for scheduled member losses, workmen’s 
compensation awards are not made for injury as 
such, but for inability to perform or obtain work 
produced by such injury. Cardenas v. Peterson 
Bean Co... 23200 ee ee 
Total disability for workmen’s compensation pur- 
poses is defined. Brockhaus v. L. E. Ball Constr. Co. 
An employee may be totally disabled for all prac- 
tical purposes and yet be able to obtain trivial occa- 
sional employment under rare conditions at small 
remuneration. The claimant’s status in such respect 
remains unaffected thereby unless he is able to ob- 
tain, hold, or do any substantial amount of remunera- 
tive work, either in his previous or any other estab- 
lished field of employment for which he is fitted. 
Brockhaus v. L. E. Ball Constr. Co. ---_-..---__-- 
Under the Workmen’s Compensation Act plaintiff 
sustained a permanent partial disability from or- 
ganic heart disease and a cardiac arrest. Arlauskas 
v. Western Electric Co. ~.-.------.____-___-_____e 


The validity of a zoning ordinance must be deter- 
mined by an examination of the facts presented in 
the particular case. Whether a zoning ordinance is 
arbitrary and unreasonable, or illegal, must be de 
termined by the evidence of the special surround- 
ing conditions and circumstances. Jamson v. City 
of Grand Island ~_---..-.-.--2.---_----___ 
The validity of a zoning ordinance will be pre- 
sumed in the absence of clear and satisfactory evi- 
dence to the contrary. The burden is on the party 
who attacks the validity of a zoning ordinance to 
prove facts which establish its invalidity. Jamson 
v. City of Grand Island ____.._______.__________ 
Where the validity of the legislative classification 
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for zoning purposes is fairly debatable, the legis- 
lative judgment must be allowed to control. Unless 
an abuse of discretion has been clearly shown, it is 
not the province of the court to interfere. Jamson 
v. City of Grand Island 


